THE lEDIAE LAW REPO 

CALCUTTA SERIES, 

COSTAlNISe 

OASES DETERMINED BY THE HIGH GOURT AT CAr.CD'. 

by the judicial committee of the privy CO' 

ON APPEAL FROM THAT COURT AND PROM A1 
OTHER COURTS IN BRITISH i^DlA (EXCEPT THE 
COURT OP THE JUDICIAL COJLMISSIONER 
OP OUDH) NOT SUBJECT TO ANY 
HIGH COURT. 


Editohs 


j C. E. GREY I 
\ B. D. BOSE I 


BarriMefs-a t-kew. 


PRIVY COUNCIL 


HIGH COURT, CALCUTTA 


REPORTERS: 

... J. V. \VOODM.\N, Bm'rkter-at-lme.: 
'S. C. GHOSE, Vakil, Hiijk Courk 
E. G. M. JUTCHELL, Barrider-aU 
J. CAMELL, Barridi;r-at-law.^ 
••■■(E. H. MONNIER, 

I S. MITEA, Vakil, High GouH. 

S. A. A. ASGHUR, Harmlernti-law. 
[ O. ‘.MOSES, BariiMcr-ai-lmv {Offg.}. 


VOL. XXXVI. 

• JANUARY TO DEOE.HRLR 1909. 

BHWishedI, under the Authority ol the Govemor-Generai in Council, , 

BY TH^ BOOK DEPOT BRANCH OF THE LEGISLATIVE DEI, 
MINT OF THE BENGAL SEGEETARIAT, 
WRITERS’ BUIi:.DIlfGS, CALCUTTA. 








THE HIGH COURT. 


1909 . 


Chief Justice : 

The Hon'blb Sie Lawebnce Hugh Jexkixs, Kt., k.c.i 
„ „ Feakcis W. Macleax, Kt,, K.c.li 

{Resigned from, the 12ih March 1909). 
,, Me. Richakd Haringtox {Acting 0) 

Justice). • 

Puisne Judges : 

The Hox'ble Me. Justice R. Haeingtox. 

M j, ,, G. M. W. Brett, c.s.i. ; 

,, ,, ,, H. L. Btephen, 

,, M :» J. Gr. WoODROFPfi. ; 

. ' ,, ,, A. T. Mookeejee. I 

,, ,, C. P. Caspersz. ; 

,, ,, H. Holmwood. ; 

„ ,, ,, C. W. Chitty. ; 

,, ,, ,, E. E, Fletcher. 

,, ,, ,, S. SauaFUDDiN. ; 

„ H. R. H. CoxE. ; 

„ ,, ,, H. W. C. Carxdupp, c.i.E. J 

3 5 5 3 3 5 E. M. OOSS. • 

5, 5, 5, D. Chatterjeb. 

jj >j 5. W. Teuxox (0^.). I 

„ 5, ,5 A. E. Ryves (O^gr.), I 

», 3, 5, T. W. Richardsox {Qffg.). ^ 

, ■ „ ,5 ,5 W. H. H. Vincext (0#^;.). i 


The Hon’ble Me. S. P. Sixha, Advocate-General {Retired] 

j> j> Gi. H. B. Kexrick, k.c.5 Advoca. 

General. 

Me. W. G^^eegory, Standing Counsel (Retired). 

,, Syed Abi Imam, Standing Counsel, ' 



ERRATA. 


Page 1, line 11 from bottom, for “dependants” rea 
‘ ‘ dependents 

Page 72, line 10, /or “ Act V of 1908 ” read “ Act V of 1898 ” 

Page 111, line 11, for “ or ” read “ for”. 

Page 138, line 3, for “Jytoi” read “ Jyoti”. 

Page 271, line 10, for “ liowever ” read “ however,”. 

Page 517, line 20, for “Walton” read “Watson”. 

Page 708, line 24, for “ Hegave ” read “ Hegade 

Page 755, margin, for “ Jah ” read “ Jha 

Page 757, margin, /or “ Srimoan read “ Srimohau 

Page 802, line 26, for “ the R’s ” read “ R’s ”. 

Page 837, line 40, insert “ that ” after “ contended ”, 

Page 840, line 28, after ‘ ‘ respondents ” insert comma. 

Page 841, line 21, for “ in ” read “ on 

Page 841, line 2S, omit comma after “it”. 

Page 968, line 9, for “ Rampani ” read “ Rampini ”. 

Page 985, line 29, for “ Atkin” read ” Adkin”. 

Page 1009, line 3, for “ missing ” read “ mining 

Page 1009, line 9, omi# comma a/^er “submitted” and put 
comma after “ rightly ”. 

Page 1009, line 27, for “ conveyed, cases ” read “ conveyed. 
Cases 
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proprietary rights and giving compemaf4on~an^^ 

of Regulaiion—Qu-esiion of fact, concurrent ^ oppltcahiUty 

on— Proof of reason for talcing profits of jhuw land o/ Courts in India 

estates in Sylhet, meluded for the purposes of of cerf aiii 

those estates under the designation of iMtm 

proprietors of those estates from shifting eulLvation ? 

their dependants beyond tho limits of those estates ; that S! I*™ 

from year to year over iiiunenso and nltocether mi I fi ' shifted 

of land, over which they ONfondcd were fot «<1 «eas. and 

merit and in consequence of this rights of the settle- 

descriptions arc from time to time £Ltel 

areas ; that it is thus impo.ssiblQ for anv nermn t n.'*- such 

to land in those areas, and the extension of'cnh” °f ”” ** 
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proprietary rights and giving com.pensation-Onm of f 

of Begiilation-QnesHon of fact, concurrent T 

P>-oof of reason for taking profits of jhiim iar, , ‘°r ° India 
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estates in SyUiet, included for the purposes of ®sttiement of certain 

those estates under the designation of fhum, 

proprietors of those estates from shifting cultivaZ ? 

their dependants beyond the limits of those estaKs • thaUhe e ir^ 

from year to year OTOr immense and altogether nnl 

of land, over uhich they e.iendod, 

ment and in consoquoneo of this riehts of vn^e 

desoriptions are from time to time assorted bv tir’s””] 

areas ; that it is thus impossible for aav nersmi Vn w • such 

to land in thoso areas, and tbo c.'ctension of enlf /• 

peded and that it is expedient that' the rights 7f7nv co'” 

said j/iwft assets should bo commuted.” «®»esponding to the 
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I 00 g ' Section 2 enacted that aB snch rights Ehonid be deemed to liave been cxtln- 

. gnished ; and by s.. 3 it was declared that all proprietors cf siieli estates slwnld 
^ : be entitled to compensation. ■ . . 

■ .The Got^ernment extended the above BegiiluTiDu to are.i 5 inulc'f //oow 

S'lCBETARY cultivation belonging to the appellants, who anti their prc?deee.ssors in titlo liad 
held them since 1837. In a suit hroiitilit again>f tlio Seeretfiry o! for 

, India in Council by the appellaiiis they alleged that the land In disptite ap- 
pertained to taluks, which had. been settled wltlt their predeeossor.s in tiile 
at th© time of the permanent settlement, and prayed f^r a deelaratioTi that 
it d.id not come within the operation of Eegtilnfion TIT of I80L 

Held, that as the Government were damdrig to af'ply to Imuh, had 

tt.nc!oiibted.ly been lo.ng in the enJoTOent of the prc’dcerssrjrs in title of the 
appellants, a Begiilatmii, xvhieh would lutve the efff'rt of eon ting profTie- 
tary rights and giving compensation in (?xehairjca it lay noon flic n<o, ernnierii 
to show that the fact*^ of the ease were snc*h as to bring ft wiiliin ft c opiTi.dioii 
of the Regulation,. 

Held, also, that the question whether the jhum Imids lay witldrs or withemt 
. th© limits of the settled estates was not a qiiestih'ei of fact, on whiid'i Iho con- 
eurrent decisions of .the Courts in India covdd be mxejnM im final. In a sense 
it was one of fact, but at ©very rnint in t!;e process of reativning coiisiflerations 
of laiv had to be regarded. 

It was not disprded that the taluks l;rld f'*y tb.e gp|H'’llarJs had licen settled 
with their predecessors in title at tjte | ermanent ^'ef^|e|la*n^ . and that flic prnlltH 
of th© jhvm lands in dispute had then been brought liito fU’foiint in ©sfimatitir 
the assets of the taluks, but the parths difVred us to the mmm they 
had been so taken Into account. 

Held, that on tlie doeiunentary evidence in the ease thf-n! was, afTf»f sitel’i ft 
lapse of time, not sufficient to show whether they had la’cri so tnlmi into 
account* because the pami hinds f«>rmsdparl of llieseftluil m eonUnuhtl 
for by the appellants, or becatise they had bc?en irt^ai'd as assets acrriiinff 
to the owmers of the setilcd t<^tnU\ hut demanl fo m Imul lurg It iw 

the GovernTnenf contended, Xo f^onfalent concluslein, rl «*n fore, rmild he 
drawn from the evidence as to whether the disputed laud w as j 'iirt rd the Biltled 
©state, or was beyond its limits. 

Jfchh liewover, that tlic posscFsion and enjoyment of the dts|'»ntiHl laud ly 
the appellants and their prcdcce?'sofs in title taken htrcflior vdfli the irisfiujccft 
in evidence in 1842, 1843, and ISild, in which H lad hcoa foisfd’ired by tie 
Government, tvas sufficient to prove their title, fl Imt lu-med dam 

such possession and enjoyment had !>een continnmw. 


Appeal from a jadsimpnf and dowf- ^2W1i ]\Tnrc!i 1904) 
of the High Court at Caletitta, -n-hidi affirmed a jadpinont mid 
decree (15th April 1809) of the Ruhordirmte Judite of Rylhet. 

The representatives of the plaintiff were the appellants to His 
Majesty in Council. 
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TJie suits, out of whiali these appeals arose, related to a MU 1908 
tract of forest land (called jhum) situated in Pergunnah Langla HA 10 . 4 .E 
in the Sylhet district, known as moumJi Puber Pahar, which the 
plaintiff contended was mciuded in the villages permanently Sbomtab-z 
settled with him, and of a certain portion of which he was the fob Indm,. 
sole owner, and of the rest part owner. 

He claimed a twofold title to the disputed lands : firstly, a 
title derived from the permanent settlement, and secondly, a 
title by adverse possession for 60 years. His cause of action 
was stated to be that the CMef Commissioner of Assam under the 
authority vested m him by the Sylhet Jhum Regulation III of 
1891 had by notification of 25th July 1891 directed that the 
Regulation should be extended and applied to the disputed 
tract of land ; that subsequently the Deputy Commissioner 
of Sylhet served a notice on the plaintiff to the hke effect, and 
the Government Forest Officers by notice enjomed the public 
not to enter the land and cut and remove straw, bamboo and 
other forest produce therefrom, by which action of the 
Government the vested rights of the plaintiff and his co-sharers 
had been adversely affected. 

The suit was brought on 13th April 1S97 against the Secre- 
tary of State for India in Council and the plahxtiff’s co-sharers 
in a portion of the land for the establishment of his title ; and 
the plaint prayed for a declaration that the land in dispute did 
not come within the operation of Regulation III of 1891, and 
that the notification of the Chief Commissioner xvas inoperative. 

The first defendant denied the plaintiff’s titie and possession ; 
did not admit that the disputed land appertained to the per- 
manently settled land of the plaintiffs ; and alleged that the 
lands in dispute were outside the limits of the permanently 
settled taluks, and contended that they therefore came within 
the operation of Regulation HI of 1891. He further contended 
that the right of jhum was not a right of property inland, but 
was an easement and that, if the plaintiff and other Wirasictors 
h&dsb jhwn right over the land in dispute, that right had been 
extinguished by the Regulation. 
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1908 The only issues now material were ^olb) whether the laud 

hIiSIb in dispute appertained to the pla-intiii’s periiiaiieiuly settled 
land 1 (6th) whether the land in dispute lies not- within the 

Skceetaby i,mi ta of the permanently settled estates, and therefore ctmies 

OS' State ^ 

FOR India, within the Jhum Regulation I and (7th) u helher the plaintih 
has acq^uired any title to the disputed laud by adverse jiotses- 
sion ; and whether the plaintifi is in jiossession of the same or 
not ; and whether he has the share he alleges in the portion, of 
which he is not sole owner, or not I 

The principal documentary evidence was that of the niouza- 
wari papers for 120S B.S. (1801-1502 A.D.), which showed 
that the income derived from JHOHca/i I’aber l*uhar was included 
in the collection of the villages permanently settled ; and of 
the mouzawari papers for 1209 B.S. (1S02-1803 A.D.) and 
1236 B.S. (1829-1830 A.D.), which contained the following 
remarks : — 

This qiia-atitA? is estimated by slgiiv oiily, but it iiuty bo icfsa or iiioro aii 
enquiry being made in the Fergunnaln The iiaMur m tihum cult ivai ion k this : 
Jhum is not eulti\’ated in one place every yei^r. Wlieii laud is found nn^'wiicro 
- witliia tlieso boundaries Jhum cultivation is iisavk thereon* imd after 
■ ment, and -assessment the Mirmkkirs take the rest i;»y apiiortkiumerit accord* 
ing to their raspeetivo shares in the Jhmn mvmixm at the time of the kmihud 
measurement. This- hEl is JkummmV* 

These statements referred to mouzah Puber Pahar, and 
purported to he a statement " of maha'-i in Chuckia fcljihet, 
except the ahadi and jungle lands of ia;'uk,s, bdongiiig to 
mimsidars according to the hasibud prepared by Mr. John 
Willis. ” He was the Collector, %vho made the settlement, 
and from the above statements it appears that the laud in dispute 
was included in the plaintifi’s estate as mirmidar and was 
assessed to revenue as part of the estate. 

From other documents it appeared tliat the piainiiJlks title 
had on several occasions been affirmed. About 1840 the 
Government granted a lease of certain lands, not settled at 
the time of the permanent settlement, lo Gun yingh liazari 
and Gobind Singh Hazari. The lauds leased w-ero 'in the 
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Beigiibouring. pergunnali Patharia. Under cover of the lease an , , 1908 ? 

attempt was ■ made ,tO' reaii 2 ;e rents from tenants cultivating , . Haipab,; I 
.in Puber Paliar. Gbonr Ali KJian, the predecessor in title 
of tbe plaintiff 5 made objections, wbich were on 14tb December 
1842 .decided in Ms favour by. tbe Munsif of Huigajia, wbo beld ' for Iotia. i 
tbat “it was satisfactorily proved that tbe ]hum lands on 
account of tbe disputed rents as statedby tbe plaintiffs., belong 
to tbe jfmmnmi taluks possessed by tbe mimsidars of Langla 
Pergunnab.’’ Tbat finding 'was on -appeal affirmed by tbe 
District Judge of Sylbet by judgment dated 20ib May 1843. 

After investigation, anotber order w'as made on 19tb Septem- ■ 
bar 1848 excludbig momuh Puber Pabar, as being land per- 
manently settled, from tbe area of land claimed by Government 
as land m regard to wbicb a settlement bad still to be made. 

Later, on furtlier measurements were made of tbe Govern- 
ment lands, and in tbe maps prepared a large area of Puber 
Pabar was included. On objection taken tbe Revenue Com- 
missioners of Dacca ordered tbe exclusion from tbe map of tbe 
area claimed as part of tbe estate .of tbe plaintiff. 

On i4tb September 1855 tbe Bpard of Revenue again affirm- 
ed tbe plaintiff’s title, and directed a refund of all monies 
wrongly collected by the Government in respect of tbe 
plaintiffs’ land. 

In i860, some portion of Puber Pabar was again included 
in maps prepared of Cffivernment lands, and was on objection 
released by order of ,28tb February 1861. 

Tbe S'ubordiimte J'udga on tbe dtb- issue held tbat the dis- 
puted land did not appertabi to tbe permanently settled lands 
of tbe plaintiff. 

On tbe 6tJi issue be said — 

Erom th© pimmblo of tho Eegulatioii, . it iii ovidcmt tiiat tlio liogalatiou 
does not apply to lands within the limits', of the permanenily settled estates, 
but applies to hmds beyend the limits of, thos© estates, upon whicli lands the 
proprietors of those estates carried on Jhum or shifting onitivation, the in- 
come derived from such cultivation liaving formed part of the estimated 
assets, which formed the basis for assessment of revenue of the permanently 
settled ©states. The first question for deteitnination, therefore, Is whether 
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the land in dispute is witliinj'.or is beyond, t-lie limits of tiie |A7niiaiiC!itIy settled 
estates. 

“ The bes'sj evidence oxi the point was the hasAtid measuri uiciii pai’vrs |»n;» 
pared by 3lr. Wiiiis, the then Collector o! bsylhet, on the Iko-rls of whirh 
the decermiai sotticuients were made. These papers clearh dieiiut'J. the Ihhiio 
daries of the estates permanently seiiied. If the kind in iiispntt* .had been 
included by that measui'emeiit in tlie land of tiie pc‘riiiaueu!l\- seiiii'd estdies, 
the hastbud papers would have shown the fact. But the plain! iff has pr* ‘dm o i 
no such papers in support of his case. It must he obser'vcdi i nat the ileuaahui; 
denied that the iraid in dispute was inckKled in that inerisiireinent. It tuns 
not possible fur him to prove tlie negative. The phdutifC uIk^ arr;a'tul tlio 
affirmative, should have proved it. Ii migiit bt suid that i luveraiiioni , 
being the custodian of the papers, should have produced iill the htuih^d |>aprI^^ 
to show that they did not iueiude tixe disputed lanih ii must. Ijc reinarked 
iiero that tlie papers wei’c nut in the simpe of a bound vuluni n, but eini^isuHi oi 
separate small buiidlos, the papers relating to one nwuuib I.triuiag a. separate 
part. Such being the case, even if ail the available papers had been produced, 
it might stMi foe said that the papers relating tcj the di;;|Mtted Imul had l»e« n 
withheld. There is no hint even that any paper rolaiiijg to the dls- 

piitod kud over existed. Under tiicKO eircuirisuinces, ii is but fair in presuii«7 
that tijo disputed land was not indmlet! in the /d nii'HSurtuih.'Uf'. ' 


‘‘‘The niomaivurl mnimnent {Ex, .-I} is an abridued c?(-:»iii|')i|,af:iori froiii tiri* 
hiwtbud papers. Though it gives no boundaries it give;* the luimert r»f all the 
%dllagex=5 contained in each of tlio oAtai'CS pcrriianemly stdtleil, Ifi the* pliiiiit 
the plaintiff states that the disjjutcd land is of mmt:uh i^viliagcM IHibw Ikliar 
(eiistern hill). The mouzmvari statement isl’iowa tha! no hucIi villnge aa 
Puber Palmr was among the villages coiuuined Igv the taiuks ekimed 

by tho plahithl This statement slxows tluit certain mefi? pliurecl 

against H\ (i^inng dimm) ; from this it Is eontendeii thur the ^tords IMuiig 
tihum ][nmnt m&hfil Jhiim or moiuah Jnisrn. I ihitxk this conn ‘ut ion is not 
tenable. If Jkum had been a mouzak, it would liave bvtn | r'icctle i by thf^ 
letter (mow) as hi tho ease of other and would have eame tepuhw- 

with tho other and not ha\*e been shown u.niii..,raii,ali. on ilifi 

It api>ears that after stating the assets or incomes dcriwil iruni ilie mtiurnkSf 
or villages contained in the taluks the im^ume of Jkijm i».‘^!.«nviitiudur- 

xioatli the sum total Ifrom this it k quite ovident ihai Mnibj Jk^m nut 
mouz€ih tihiim, but k the abbreviation of nni/nilJhiim. The ndl espnwion 
fmkd Ihurn is to be found in several places. Tho word Muhui k here iisi’d ia#i 
in tlm senso of an estate j for the siaiement Irura its very miiim,* was the den- 
cii|)tio!i of an csiale, the xitimber and intnio uf wlds.‘h arc gk’en in culumui^ 1 
and respectively? and certainly tho assets of any mhcrohUilo maid noi be 
included iu tho a::isets of that estate. Froui theae ccmsiacraticini, i am clearlv 
of opinion that the word H\ or Mung k used in the sense of Siiurce of iiicuijjiv 
For th© uso of ih© word in that sonso, tide Fidd'a Imrcaiuvdoii to iicgula- 
tions, Ed. XXV {IS75), page 41. On readiiig tho mmizawuri im»v 

fcioaed above, I clearly think that the statement alter showing tho uysow of the 
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mouzahs contained in tlie talulc, showed the assets or income derived, from jhum 
cnltivationjthestatement being silent as to the area in respect of which such, 
income was derived and such area necessarily remaining undefined. This 
was exactly the .thing contemplated in the preamble of the Begulation. This 
' statement does not at all show that the disputed land is within thedimits of 
the permanently settled estates. So far as it goes it shows that this land is 
' beyond the limits of those estates.” 
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From the measurements made in 1209 B.S. (1802-1803 A.D.) 
and 1236 B.S. (1829-1830 A.D.) and from the other documen- 
tary evidence mentioned above the Subordinate Judge held 
it to be shown that the land in suit was not within the limits of 
the permanently settled lands of the plaintiff. On the 7th issue 
he held that the later possession of the plaintiff and his pre- 
decessors was sufficiently proved : but that the evidence was 
not sufficient to show their absolute possession for 60 years. 
He was of opinion that the nature of the acts of possession 
indicated a casual interest and not an absolute interest in the 
land, which could by prescription mature into ownership. No 
title therefore had been proved by adverse possession. 

On these findings the Subordinate Judge dismissed the suit. 

On appeal (in which the present appellants (Mahomed Ali 
Haidar Khan and Mahomed Ali Asgar Khan) were put on the 
record in place of the original plaintiff (Mahomed Ali Amjad 
Khan), the High Court (Sir H. T. Peinsep and H.4eikgto5t, j j.) 
affirmed the Subordiaate Judge’s decision. 

The material portion of their judgment was as follows ; — 

Plaintill’s case is tlmt, iiiasinueli as tbe lands in siiit formed portion of tlie 
lands permanently settled and made into the estates mentioned in schedules IT 
and.Ts tlicdr assets as jhvm lands being taken into. account In deternunin-j the , 
revenue payable^ they are not within the 'Begulation, wdiicdi deals with lands 
beyond the limits of rermanently sottUd estates, 

Jhum lands are lands in wild and jungly tracts In the Bylhet Frontier, which 
were never 1>i*ouglit under settlement by the Beveniie rtuthorifies, but were 
leftrwaste to be^occupied by migratory cultivators, who after a time abaruinned 
thorn and moved on to other similar lands with greater advantages. The pro- 
prietors of neighbouring estates seem to haveTaken rents or forest duc*s from 
these persons. Any rights so acquired either by the cultivators or by theme, 
who took rents or dues from them, were of a very mdefiiiit© and transitory 
character, and in the prasont case it Is not shown that they were exereisod 
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in such a manner as to give. the plaintiff,, as daimed in. tli« a,lteraati\’e, a title 
.to the lands In suit by reason of possession for a period exceeding tweht^* years. 

After reading tlie preamble and sections 2 and of the 
Regulation III of 1S91 the judgment proceeded — 

Xh© main questions for consideration, therefore, are ivhtdher Uy the proceed- 
ings in the permanent settlement of the estates i!i sd"ie»'iij|os IV an.! 

V, the lands in suit were inclncled so as to fora fortiori’ of dasc i<r 

whether beyond the limits of those estates tlio nikmi i?u s 

accoimt for purposes of assessment of Government Reven'rn l«at hh as to 
confer ..any title to the lands ; in other words, wliether tlie litiisls t\s Ciimf* 
within the terms of the Begidaticm. 

In making a seltlement of an estate it is the duty «if a Ilcvc'^nn*'' OiTleer t'l 
ascertain the assets realisjed by the profirietor in the shapii' oi rerds, frvim 
the lands forming portion of that estate and to assess the ft»vernment rinvinie 
on the results. It appears from the evklenee hef.ire m Ivv the 

terms of the preamble of the tlemdation, that when flie pernittn^ml seftEfyeitt 
of this part of tho country was made, the income then ilerived from various 
rights w’as considered .as an as.-et of fl e nruJ itdo aec,' unt h’' iiKHesNiiig 
tho Gcnwiiment revenue. But It U rquidly fd^ar that rentn paid fur 
the ooeupafion of land eidtivated as p: '>'m ns well as 5 ’'i«‘'U dues were derive*! 
from cutting .timber or otherwi.^jc, wluVh may tmnghly he na fur^Kf 

rights were variable and it could not be said that any pafticiiiur |•THune1uf 
received such rents or dues on aerourif of any pnrt-iciilar id rQnntr 5 " for any 

considerable and conilniious penod of time. Even at liuun the 

evidence fails to show* this. Tim lands were iind and had 

not been made liable to the |m\Tnent of Governmeuf revcauie am! mider tho 
ciiBtom of the country they were left open to th»* spar^u uiieivili/.in! tribes, who 
lived on tho frontier, to use them as they tliou 2 fh.t pro?t Aduultedly 
people were never remilarly settled on any p.irf'iettl ir lauib. They rlearcd 
jungles and used tho iimher and I1:c eultivafeil lands a- I'licy ili'iu-jht frffy'iff. 
until they found that their Inhour could m^Te pr Ttediv dbvet^*.! 

and the 5 " then abandoned their former helflinu"^ nnc! occuiaVt! fhcHc !ii'W l-ifidiH. 
Moanwinie the pro|?rietors of lands scttlemcfi.1 w'rJi Ch:.t\t*rmi.c,‘*at. tath* 

advantage of their .superior position rxn I influence am1 to ’»’• r> und ih • ‘be < 
realised by these persons from those ocenpvimjr I'uils under the P ^rn vn^imi 
were? taken Into account In assessing the f!overmncc» an I titir/ani- 

meat abstained from attempting to make any reuidof 'M’Uhnmm ift T&:p\Td 
to the payment of revenue on uectnmt of ifo/v? '!’h*'re in 4 bin r In 

show m admission by Government of any title to tlv» hirt^o irjwt of w.nfc lands 
still imofeupied save by casual acts of cultivation, eiinfrur fimbsw and 
forth. How far tho ineluslon of such assets 'ironld anv title !♦> the I..ui«y, 
for which rents were then paid, is another question. But if rhe lands were be- 
yond the limits of the estates under iieriBanent selilviiieid , it i-i clear that t ’ 
eome within the Kagulatbn, for It Is to such lands fliat I he Ih^gnlntion B 
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expressly directed. This is sliowa by the preamble., AH rights over such 
lands w©.r6 declared to be ext-iiigiiished, compensation . being given for tlieir 
loss and it was further declared that no claim on the ground; of such rights 
shall be entertained in any such procaading, ■■ ■ 

On theiirst issue tried, the Subordinate Judge found that the lands in dis- 
pute were not included within the boundaries of the permanently settled estates, 
because the plaintiff had failed to show that tliey were within the Iimt- 
papers, that is, the ' statement of- the assets of the property, on vrliicli the 
settlement was made. , The Subordinate Judge placed the burden of proof on 
the plaintiff to show that the lands in suit were so ineliicled, because the de- 
fendant Government denied this and li© seems to doubt whether , such' papers ever 
existed. We must, however, take it that. the settlement miis.t have been made 
on some siic'hi basis. ’The case set up by the plaintiff is. that, i.nasmuch as the 
assets,,, derived by the prop.rietors of the.. under sottlemont from fhum 
lands •were taken into account wifch' the assets of tha in determining 

the amount of revonue payable, these . //iMW lands became a portion of 
estate and wore consoqtiently wit'hin its limits and thus beyond the operation 
of the Beguiation, That view of the ;p.res6rit.suit will be ;p,i’©sently considered. 

The permanent s©btl,©,meiit is said to have bee.ri made by Mr. Willis, the- 
Colieotor of .the' district, about the eomra 6 ii.e 0 m 8 .at of the late century. We 
have a copy of an extract of the fBoiizmmri "Register bearing date 1S02-1S0S, 
in which r©,f6r©nce is made to the hmihud prep.ar 0 d by- him and a similar docu- 
ment bearing date 1829-1830 also refers .to this .Both of these docii- 

iii©,nts relate to Piiber Pahar, pergtmnah Langla. The which 

should 'b© amo,ngst the records of Goverame.nt, is not forthcoming. We are 
satisfied that after proper enquiry it cannot be found and we niiist conscqnent- 
iy consider th© evidence on the record without it. It is not at all f3le.ir liow 
the fmBd)ud would tfirow additional light on their suit. Ad.m.ittsd1y the assets 
received 'by the proprietors of th© iahiks mider settlements were taken into 
account in assessing th© aiiiomit of revemio .'payable, but tha-t woi,iM not ik^ccs- 
sarily make these lands witliin the limits of the estate” so as to place tliorn 
beyond the opera-tion of tha regulation, and. there Is no reaso.ii to siipp-ose that, 
til© hmtbud would giv© the bourularics of the new estate foriiiet! on se it le- 
nient. It would gi \'0 the details on which the settlement of roveiiue was madC'!*, 
and these are sufficiently clear from tlie evide.iico on th© record. Tiva ntGu-mimri 
Registers profess to describe belonging to the mdmsidars^ excepi.ing 

the abrnii ami Jimglo lands of t-hes© talife, and they give ce'rcain boriiidarios. 
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Tlio earlier roaister is rnutilatod, b'lit- wm may take it that they agree, and 
after describing th.e boimdarios it is stated, witliin the boumlarios of these 
plots there ar»3 jimm ciilluvuted lands andjimgle lands appertaining to jungles, 
which were rooasuro<i at tlio time of the hmibud measurement and included In 
taluks. Minns those tlie remaining 30,000 vals of Pahar are iinmcmiimd, Init. 
estimated by guess.” In tha description of the property it Is stated, “ this 
hill is jliummaid" But it may b© observed that there is no spodfication of tli© 
exact area or the Government revenue ass^^ed. Moreover from tho casual 
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oeeupatkm of jkmn lanus, wl e.^nnot rp^td the t>f ih* rnr Ufi'i* era 

ia taking the assets derlvui the Liad." :idi‘ I pup: V}ptp 

than an assArurm by them uitii tht-y wpye D't'oin :iM'.: !•’ liu* 
to the right «u the paranioaK; ? pwcr cd ii.e G''’veiin'ne!'i * nral VimD' aa iu'iii in 
the aeeuiLni on v}de< dip d'-s- s. meat of G i.k m t- " ti'.'p 1 * irOT- 

imned. We uanntjt regartt tla.-e aa tin adn.isrh-o ef 5r,e ai iLe hihf'pitirs 

to the jham lands as ftairihig o' :ia.‘ trp\>: m; h r w to he 

more than llai; the ;oonrj • io refri\»'i in th- a- i i n* an*! ha*'»j hat ility 
might roeeive in exerci&oc*' hn- c'jht t * take a:.:.- ,o«.i f'‘<ao f. op m- 
pylcg or using tcinporariho ':r,( laral;?* 

W\ hupv brat .*•, h : « a i t Ltn^T , / la^ y ' -v a p* « , ni a 

to iifHAn'ir uanmges foi* A X* * * in.ai t nhj .at i . ot h Hpi 

lauds aguitist the n/n, /Xdh'’' * h. nba/h iG.' I/nu.- oiv n'Oiu! nt ha vhihin t!tt» 
jhkii mtn tiiikl'P ci hfiprim .. harcla t- ly iG o itidao I imi» 

is laid on llie use ti tho term B vo# a- aid h o rnujindMl thit from 
this tie siiould lardii tha* the hi.iJs I jai l.re'i I \u'ili (a o aria 

inent ravenne as p.anhrr '‘o*:'*-* ist'io- pn . m rn!> l Huh 

Judgment U nu r'vidence a e4Jn>; t iovcanufU’ij , o' "s no | ..ri> n'» ii. 
But this does rot laeo^’ ‘np, '* h “* 1 h^ uvh. e n loo dial 

tleseribing th.e nhdds in ’ •. I.n:;d;'' anii r: ru'iy i%' iig.^dly used i '» rueiin 

lands t il- n* \ i . a. , v \ a. ujaa f'.i G n 

fusiaiii Ir forw'o, 8'. ,.jah, ‘ (a; ^ m ‘-a , h/ tn“ iG* * , l| ti r 
February 2 (uh, h'd'd, . . \t , , fi < f.t *\ n h G I'o j !, ani 

ruvetuie .a* I'o.iain land:* a.**, ^ - /. In’ -ha fX mad..; rhea' a.i ''d»> ( p<u 

lauds a|ij -rm itiiuc lo da r ^anmhdd. '-‘ifl’d u" /fmo}/a/*i I .m ia» 

but that nuaiu does u a run i ?arll\ de ihot l!in> i> rined | uidi t. m o 
peTsmiueutly statled That is ^ I hut df ;*e Loeis u U r-ha 

the lionmiark’s c>f ihr-se tahtLa Iluy are do<ori! nd ua ao|erl.ir hi,: to ihun 
in the sei that tlmlr assets laials liad hem ta\,vt ii |t‘ ja'»“ I'ni if i\\p 

settleuieni ©f the rtnmiue )a>.'dh. In this mr,so ur#* mu mets^ahil} 
tmduded from file torrnaof G-'o Ke;’:uhn ion. That wmihi liei'r'} d ni't'i' whethe*' 
tho jkuw lands are niilJn ft e Ihrifs cn ^hr sefrk'd f’gan.,.,-. 

We have henu uv\t referr d to a e, n-.irti ml t\i n\U r d /id.tuh’nf. p\\ i ufed 
|.iy oeenimu’s kd Jiatm hmcls, some Wr i of n n! and fiu ^ u; 

oi dues on aet.iiiiu of what mw I “ h^vaad h»D , m eoih a Go! eam 

liiwe beeri dest’ribod as fhnm id:oav?,’v’ l.aitj,s of deaeiud'dly si‘!t!<‘’d h/hd;.'n lifui 
our attention has been dlnnted o aMmo whu’h fmiht r des* 

erilmi the ImvM as In matzah Vnbev Prdmi\ Hnt thme anidfi do - ai | ro\e 
that the lands fell wituin iho brom^biirkn^ of tlfo |wcnanenily Mettled istao.'s. 
They merely f^how that* the zmiimlam have avtvd in n immner towh as i.*^ des« 
cribod by the Regulation In rosnet't to pefsoiiH eertiiyine lauds on ilie 
systoin and not that, any of the lands so dealt with are within I'orfuauefuly 
sefetlecl estate. Any sfatemenl to that efTe‘'i fhat un*y ho foufsij in some «d 
these Muimis is no ovido'U'e of than 
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“ There is some ■ otlier evidence in motimtvari papers purporting to show the 
details of the assessments of Government revenue on th'ise estates by describ- 
ing: the mouzdks, &e., and it is contended that these shmv that jJium 
\vere iiicliided iiot only in the assessment of the revenue but, formed portions 
of the estates imdci* settlement. But, in considering this evidence, it must be 
borne in mind that it cannot be denied that, wdienthesettlenients were made, the' 
assets of laiids outside the estates were taken into account, not neces- 

sariiy because thc^ lands were included in the estates, but 'because the proprie- 
tors of the estates under the prevailing custom used to take rent, &c., from 
those occupying //- n-m. lands in the vast and wild tracts lying beyond their 
estates. The Re^onue Officers apparently considered that such assets should 
. be made liabl© to 'the QovQTiiment demand, although the pmm lands weire not 
under settlemeii-c, ■ This is the cause of the complication, which has arisen. 
It has led to the passing of tlie B-eguiation and it lias also given rise to the diffi- . 
cuities ill this suit in distlnguisMng lands insid© and outside the estate, because 
ordiiiaril}' the assessment of Government revenue on the assets realized by tlie 
person in possession of the lands under settlement would' b© only on 
assets derived from the lands under settlement. The Moiizawarl Begisters 
amongst the mouzahs forming portions of the taints under Setiioment 
do contain entries of wouzak Jhum, -But. it. is remarkable that wiiereas, hi 
respect of other mouzahs the i|'uantity of . land under cultivation and waste ai*o 
given, in respect of moiizak Jhum only the cultivated area is stated. This 
seems to show ' timt, however these .entries may be regarded, 
did not includes any definite area or tract of coimt.!'y \Tl-iic,h, as hi the ease of 
other rmuzahs^ naturally" 'would include lands both under cultivation and wv.ste. 
Tills is o.f great sigriificanee 'having regard to the nature of lands held as jhmn^ 
for, as already stated, lands so held w^ere variable, as iliere was no certainty that 
they would be so held after the ei-rps grown on thorn were gatlicred in. 
They ' might be occupied or abandon-ed w"ith absolute freedom. 

“ A inouzah descrilied as j'hmn would .not be permanently set.tied for the 
assessmont in respect to any delinito and certain, area ; tli© in€.liisio,n of assets 
so realized frum jlnmi lands would rather seem to indicate the amount at that 
time realized by the |jro|,ii‘iotor of the property under settiemerit tis an append- 
age lo that property^ not necessarily as forming part of it, but as an asset 
realized by the talukdar^ of which Government teas etui tied to a proport iomne 
share in tho sotilemeni. Tlio fact that these lands were described as jhum and 
were so added as apporlaining to the taluk does not necessarily' show tliat they 
were included as portions o£ tiw estate under settloment. To-establl'sh that 
it should be shown that those lana?^ were within the iimiis id that ©.suite, bo 
far, therefore, in the dei erminat ion of the qucsikm, the ot'ideuco relating 
to the seitieiiiorit. loaves the inattm* doubiiui ov. which tins suit depends. . 

When the Eovonuo survey tuok place the disputed lands were designated 
as mouzah Jkam and were iadudod us part of the^ px:rgimmm Bau.da, but this 
sooim to have boon caucoliud and the ianos were ufterwarUs sepurnmiy olmwii 
as oiitsido tins penjunmh mid timy were entered in a map described us the 
Frontier Uheiaiti. in tins map some lauds are shown m occupied and apparently 
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iumLi tAiiiivatiui'i, v.’hik tlse cifc'pined laiids v.xTe L-fti Ti*ey 

ill tllCef cii tA if'-i < L-t, iJA’ iiIU* or t,'r !ai li n, , **' ua’ ttr**, 

ig laid 1:1 ti ,r\ :: d- > a \ iac:,^Lia * * iijr^'r... . IT* jia iLc 

Lttra.iuii^ s!!a* iL. ;/ \ Lia,,*, *.iu ur . : i.jvUi^ .tniia /A74«.' 

iaidi-, ja.‘ :rL, L-t \t.'a . irai t :i v witii 

iLc K.a|< i'l.i ^ i.Tu.d.'K, v. ... i.v v; iLsg, .h t Im tVi* 

ii* ill' aiUii £lj'' tic il,a tla- 'itu* i;.s. ar 1 ri* 

ih^xuK-^ iiaai ti u u*. uv^’. ' iL t u>: i.j\p id n.tg 

rtfc^l i*ci, i.| 2 cL-tLi .- 2 *\tfi(ika 

lOj ilu? mtuiiiS Ltin;*; i-vaLiD-d^.a. Jt utniia ix* •'?..] 5 il wiatr ui 

llii.i.i^,fe 10 udu-ili iLui vx-iL-i-i i..j li-t Ji,.,.t,.ii.j.. . \Dl:..,t.l.; il.i,.. i.'iiiiii,,M L\,kul it 

gLuiid x^xhc 4ru lu liClu x.ai il « m. ui u,.r;. i^.u* .xl uU Ui fhhm 

kiudis Ltzh a |'"C’rticii iA Uio | vrnkiixxai'y gctiTu luiaL {>.i lairiuia. 

** **^0 iai% tbercirre. li.a avirif-tirr ncH''? ra?t c'-gtal'-hid''; il-'t- tjirt 1 lint t 'nr’* jknm 
iai d» la a* gi.ii wtAj '^x/i a. u ♦ la x 1 1 j ll\ gi Mbn /a > * ' 1 nD^\ il in ainra 

diau that their afra;i■t^ iurinrd i an xf tlx I u.'dV\ f u ^^\ik:^ tin iixa fu-u m\i t'f llov- 
i-niRiitii jti'Auait' “aa.' aiu, aaxni) thx amdd nai iu ifMt If 

iiiiiilt'' tiuf |.kni.iifi ti* i.‘fid da* l&i rig fk- i / iKo,.*' | iMi jtnM.tly n«*itlxi 

iiU’ak^» inn Uii'iT ig gome other eMUorta rviuUii^t T.n j.iav Ua’* Ih.k'onuf* 

i'ldivorgi iiAM' ik'nit viui dar-c- iarag. Ur ii.d il a; lir;^ vun’e Duidi" }‘at1 ot 
Kim i Mif,, k«.>«-U Dhux' rxa n I .f j.» , I i: 4 > i* .« ri ii-oilt u » phundfl 

tl.ai m; \mu kVt A' ni 1 in.^ t k . x,!.If4|\ IniuL of 

hilt, phi lii.Ki iivt /k*»j iaoi?.-, I:.f 4 v.ro/ u ictvt b\ i>' in fin ( rai ♦ rdhi|Lrs» 

roferemvi) m inmie 10 gome tkiriior j-rrei'-odin^r, \vl k-b; art’ rr-t iji t \iiit' idd;:, Bin 
ihert' m It. any of {nogH' | mm wlinp^ w .-hnw tnai at uii^. lii.ir any 

iluoftliuiiL A\ 4 UH raihid said tonwilvud rxtv|‘! ‘%%LuLer ihf*y wore or wrro iii>t 
iium lamia nmi ua gudi hahlo lu gotikuieni ti Ikoonouf m Tim^ 

\H“r« oxduutHi Imlaiity 10 aouliimia, mu Ufkumv Uuy j,aa Ofvii nirmely 
|wi‘imim‘iitly aottivii or so»r«iod u i-unioa of inniuatruti} »vuiv4i xf>iUdr^, ins! 

ihe> Wi.ro ^kum jkumfhul lanu» a|i) enajian,*. to 1 1 imam nil) n i\kd 
talakte ami aot Hum luiaks wiikh um ianus of u uikirem. duoTiyiioi^ iihi hrii 
wmier jiihui teysteiiSj, bu liable 10 asgoggmonc ya2«m»'ni %»i laOnutiiivui fio 
Yctiiua* Some exylamdiasi ^ ,^Hvn q! thv cmirn^ HOr* uka n la r. a Uavtaiuo 
O0tow the oalera paaml by the iJimrJ m ik^Vro.-jM ni h'*irdi dm oid aujar^ 
Uoa lakoH by Ubuitti Ali» wlio L Biiki w have Iaou uik » 1 ' il*e yr» diaiTgaiii id" ih# 
l>lamtiiJ* ..... 

Tlie proecediagB yi ilm load autnoLtia-s hi rnorm.ee ia ihih matuT are not 
in evkioiiee. The k'tu*r of the ikaiul et luornm, wnui X a* t I'i the i'f'’eoi'* i , 1(4 
tli© i»iily evidence of iiu* iToiTedin,^.--* whu-h ttert* ihui ihkviu Jt tehtva Uxt 
on objoetion taken by iUiong Ali Klian to the iu-ge.-.-iDfiii oi it-vi i,t<e un tettaiii 
lands for tvlileh tiiry aeovead rents Aa, under Lu in, ana jann 

whieh were assessed as part oi Kane Hum bimls, iKe^e lands had been reIfM«al 
wdtkmiesit on the ground they were not iium kii.ik* bwt fkuM ilo.imuMi hwicL* 
Wc lidtre 110 Inrlher iniorinaiiun on this subjeei, ihr ncaie oi ilieso prowwliiiga 
nor his <»b|eeUonE imvo ten gh'en in ovidenciM U'e have, imwto'er, the oniej’S 
passed by the Board of Eevenne in ISeptoniber on the lunhtT elaiiii of 
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Ghoiis Ail Bliiaa for a refiuid of eollectiom made by tlie Bovonue autlioritieSy 
wliilo tiicsa lands were inidor attaclittieiiii as ilam lands, apparently because^, 
no one would accept liie setuement made. The claim lor a- refund was on the 
ground that iliose lanus had been released Xroin assessment as ilam lands, 
and it would seem that for this reason the ciaiin r^as allowed. In dealing 
with this matter, ilie Board of lievemue seated that the question iiivuived is 
tidis— " ti'ere the 0401) tulbas of land in the Uasiern liill of pergiiunah Langla 
iiiciuded in t,h© periiiaiiciit seitlomtiit as alleged by Ghons Aii Kiiaii and others 
or Liid that uiTaiigerneiii only cover So ktilbas^ leaving the remainder open to 
a set tic meat as ila-iu/ evidumiy holding that any lauds assessed at the time 
ox the permanent setileinent us jhu'Hi lands could not be assessed as tianL lands. 
The exact- gi'ooiid of their .decision in favoiii* of Ghoiis iUi Kiiaii is not clear 
from the proce.edlngs of the Collector and Commissioner, w’hieh are referred 
to and are not before ns, but it %voiild seem that this claim was tidmitted, 
because the lands wore pi urn jhumua'L 

“ Tile Board of Eevoime, however, observe tiiut ‘ jkiim luiids are variable, 
because the same lands are not cultivated every year an.d therefore tliey could 
hardly have been fixed by meitsurement. at tiie time of the permanent settle* 
ment, for the niiinbei* of kuibm then iincler cultivation would not accarxitely 
represent th© amount of cukivaiion in all succeeding vearB nor under the 
poculiaiity already" stated ’ (in referenc© to other lands) * could ilio cultivated 
be viewed as restricted to the identical lands tlien measured/ tuid the 
Board oi Beveiiue points to the niouza/wari papers of some years xis showing 
variations in the cjiiantity of jimm lands x^ntered as under cultwation. 

“ Tins in our opinion iilustnttes tlxe position of jhum lauds in reference to 
the Bettiemeiii. proceedings. They were not, regarded as Ham lands subject to 
sotticmeiit aixu, at tiie same lime, when it was ohacrved that jhiim hmds were 
included in iiiC pciiaaneiit set dement, it pohr.cd out xh&i any dehuit© 
area, could liot be xiceepted au i\ p.re»c-aiiag such lands, because there was no 
certainly that Uun' would remain under culdva-iloii end as siicli liable to reih 
to the landlord. Tlio Board oi Eevenuo do not express themselves elislinctiy 
in deciarlng the x^xact posiiiou of jkmu lands in reiorence to tho pernianeat 
seitlemont made by hir, \ri|iis. From the referenc© to tiiC- indefinite area 
owing io til© peciiliaiity ox ^hum lands, it tvoiiiti be cither that all ihum lands 
wore incliiucd in iho perinanont' se4.tkmont (and we know that this was nut so), 
or that certain lands then hold as p<iah and yielding rent vroro so included 
But then tlie Boaril points out that these lands ^ could hardly have been iixod 
by ineasuivuTient/ which w© siiould understand to mean that in tho opinion 
of tht> Bovcn,iio .Soaid they wore not ineasured, if so, the conelusluii must 
be stated in the Kcgiilarion that the caisois ox suck lands were iu eluded, not 
tile lands tiioinseh’cs, tliough for this reason they may iiava been regarded as 
appertaining io tho settled estates. Still, as already stated, wo cannot iiold 
from this that Bivdi jh^m lands were part of those that is, that they wore 

Inciuiicd widiiu liu? lin.ifs oi ihose e-naics. To hold that they were ho iix- 
v*iudi.d is \oT} di Ijcront from hokiing that those lands were an appondago to 
tho estaio, for, in i-ho latter ease, it may w-oli bo that tho Kovtmuo Ofiicors, 
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Wiilie liOt nmiar^g larus | an o: c.-iaiCs “'aA ti i ifit tj: i b\ 

rocciviii^ixuis, Ain? ii'uu^ u^s jn ^,.1 I ai rvidluti a . Au'-t a* • .> b /. U / ^ ?f ,7 iri 
to li £4'a| aiTi^iaaiv iac*'. v-?i’ ui An , it j*.' Xa , : t > i j *' i t i1\ 

r. I resell tis wiuil ai lually tuuA I'AU.t* Xi'i n-.i .a.T;h 1 ,*., \\»j 

I'ilUv, 4UlTCvtK eX|,lV;^wJ Aa- . UsUA ^ ' * 4 l# <i L> Vi*h!h 

iiutcUj iuut iijj, c-Aj iaug ua? iTc I'ijU'. 4 ,’* iiii ‘ *’ U ixi\i ii* i Ut i 

Uiey cuiAU uoi. oa pr,^penj uvati.*';! a,:, a iaJ.iA la c4*'.'f 14 m 

auciA l»ai ixic yrt’seuw is u ^ ' 1 / ib> i’».T.aLa. i t\ Ti 

it tdu ua bUOAA tUAt Iatu” Avra Ldi n 4 a. * i i. .« < * t» h UUhL 

|ttT’iauiiaUi.ijs ssatiicu tuo rnan^ <4 itic pi Tv&iiiv ni r» ,^1 /i‘l '"'i r* t.t*' n,* 

derived iroui ilicu; ■iiTC C ^vl». JIvAsOi **. u, s A"' Nfc 'i t tiift** uT’ i ' . * s I * fc ‘ Tm I'na 


COllj|iaiibAt4Qll iUF uii& bUiJAC?# 

■• Uii liiv^.1! tu;n';ucr,ai.i,M* wu ,i^A'-, vAii. li.^' f-.i:to!.i;!.,i,;i -I 'L'k ih.it hi> 
U4«j iujlcJ. tu jji'uvo i .al- the i.»u.it> in '.-'lii ii-.' wiiii’u ihr i-iur! hum,, i;t hi,, j>f>f- 
inaiR'jnij BuUu'.i hj' oVm a!.(i Me ;• ' ‘ .irai.i ai,.iu , ! »• i.‘, ,il .Ml'.i'i .1,.” 


Os I'HIfe ArPEAi,. 

Sir a. I'’in.a^ K.t\ smd Ijc Oru^'lur J%X . lur ilu- tippeilanls 
eouu'udeu litat tliu laud', ih th^jiuie a].] fr;..iiii'il to tiit-ir 
permaiiUiiiy teiuud teUUc?, aiui tuai th<Tt'U,r»' tlu-y wei't' 
uiudd to 'vvliifii Ke|iuiaTioii ill u;' lisUi diti in', apply. I’he 
M'ord Jhuiii” liicaiit a Idl; or Jun',r vilia^'c. ,i'id iji .suali a 
village liic euliivaiioH wuu'd jiaiuiaiiy i.e .-ihiliihg, ami there 
wad nothmg in the word it.'jeli', or ui it." u>e, to iudieule thnt 
a iiiti or foreA village could not forru part' (d ilte Zeniindar’it 
estate, to wkicli iris title waii rccognked at Hie pei luuuent'i^ettlc- 
lueiit. The iact, wliieli was .shown by the //n,ii'.iiu'uri jiuperw 
ui iB01-lSU2, that the iuconit; derived by the ow tiers nf the 
permanently sotticci estates irum the iumia undi'r ihviu (.•uitivu- 
tion was taken into account with the iiieniiic ot the settled 
estates In determining the amount oi revei«ue ]<i.y utile, shuued 
that the jkum lands were considered a portion o., a.s behig 
within the limits of, the settled estates. Jlciigal Jlcgulations 
1 of 17h3, section 10, and Vill of nyil, settionh dtn-'Oij, \uTe 
referred to to show that only a.s.sets arising out ot the sett.cd 
estate itself could bo taken into account in Htitlhig thta revenue 
of an estate ; and that therefore, as the inctime ui the pntm 
lands had been taken into account, the presumption wa.s that 
such lands belonged to the estate, the revenue of which had 
been so settled. Keference was also made to the JImzawari 
Papers 1208 B.S. (1801-1802 A.D.), 1200 Ji.b, (1802-1808 A.D.) 
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and 1236 B.S. (1829-1830 A.D.); Meld’s Regulations, Ed. 
1875, Introduction, page 41, as to the meaning of the word 
“ Mahal ” which, was there defined as “ an estate ; land sepa- 
rately assessed with Government revenue. It is also used in 
a figurative sense of source of revenue hot derived from land, 
e.g. , the abkari or excise tnahal” Assam Land Revenue Manual 
by Gait, Ed. 1S96, Syihet Province, pages CXXVIII, CXXIX, 
CXXXII, CXXXIV, and CXXXVII ; and the 5th Report 
of the Select Committee on the affairs of the East India Com- 
pany, Madras, Ed. 1883, Vol. I, pages 14, IS, 21 — 23, 130, 139, 
146, 147, 150, 568, 569, 571 resolution (5), 580, 585, 592, 
609, 611, 613, 616, 630. 

It was also contended that the onus was on the respondent, 
the Secretary of State for India in Council, to show that .Regu- 
lation III of 1891 was applicable to the lands in dispute. 

On the question of title the documents refeired to in the 
statement of the facts of the case (1) were relied upon and it 
was contended that the evidence afforded thereby of the pos- 
session and enjoyment of the lands in dispute by the appellants 
and their predecessors was sufficient proof of their title. Since 
1855 at any rate the possession and enjoyment of the lands 
by them had been continuous. 

Gohm K.O. and Boss for the respondent, the Secretary of 
State for India in Council, contended that the appellants had 
failed to prove that the lands in dispute were included in their 
permanently settled estate. The onus of proof on this point 
had been rightly placed on the appellants, and moreover both 
the Courts in India had eoncuiTeatly decided that they were not 
so included. It was true that the assets of the ihmi lands were 
taken into account in estimating the assets of the Settled 
EstaAefortheijurposeofascertaiiring the revenue payable; but 
they w.’H’a so into account as assets acerximg to the 

owners, but deriverl, not from ''he Sett'ed Estate, but from 
land lying oafsul.; it. ft was submitted that the documentary 
widenoe ni the record taken as a who^e clearly showed that the 

( 1 ) Anki page 4 
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officers, who effector] ihe pei’niaoent '•mii'Mfiff'. i.i' ijieso 
Hmdar estates, included, lor too pur|'C>e« of ass* rtr.'o’i'j ihe 
assets of those cstnio; lie if, ’in’* of htin. ihe ■ticohh* 

^ofStatT then derived br Ihe r r. oiruitf r.- cf iho-i f-fiie-i 'roiii hifting 
kobInwia. cultivation carried l o r.v il;f ■I'.iMtirifU'.r.' or Uh'’r tlelenthuits 
lH>yoiid the liinils of .hi,',*!' f-iare.^ : nto i'lir;]!"!' ''t.at llse ar.'us 
of such cultivation vo've aiu a-iber or J-. rat ;i. end taricil in 
different years. The binds so undciiiicd aouM iini be and 
were not iacliidt d Ir. tiir -ei; td asm- ; i. \m • al-n iib- 
uiit.edtliatthis>iatei>;’t!dit'..'^n;! -e.vaeiiy via il.t Lc. i.-iiture 
cumeinplated, when Jfcauhii’i'P til ui ie'.d '»;!■ |'.i ■cti, See 
the preamble of the Jlcguial’un .li.iis utthc 

effect of KcL'idat ioiis pas.'vri nntici- it a' va- UcaUHiiinu 111 ut' 
1891; find the Assam .D'siriet < -azetTcer, “ >y'l)ci. \ ul. II, 
page 212 . „ ■ 

As to the question of title ii cea.nc'udctj iissit ihr' a],ipel- 
liint-s and their pisedcecs^ors had sh.i iKn cm' tv lO ' -t ntlu' 
laud in d'-inav. but on y i-tdr yf-d ] , rt s' ; ' I ci’-ni. Jnl« it-t. 
and •'uch rights as they exeivi-cri. usi.r lx u.-,-- uni '•lilin icin to 
psuve ih(* title they ththned a- itbsolutc otvnrSN ; nor tta- the 
long adverse possession they set up, uhicli laid In-cn dec, tied 
against them. 

De GruylJtcr K.C. 'n rcqsly. 

19C8 The judgment of their L(srt!4'ip.s was deli\i-rc(] by -- 

Ju!>( Al. Sm Aethtr WitPOX. ThX is an appeal egnbci a iiidynicm 
and decree of the Ilicrh Court of Cak-nltn. dnied Uie dl'ili 
March 1904, which nffinned the iudrunen^ and drn tv-' the 
Subordinate Judge of Sy'hrt. thyal the Is'.iff 

The question raised upon the afipeah is vhcllnr nyi'ii’a- 
tion in of 1891, issued under the mtihoviTy of .:\ct 
C. 3, can properly bo applied in the ease of certnin lai,d,s known 
by the name of Puher Fahar. 

The Regulation in question begins wifh a nmst uo-ml pre- 
amble, w'hich recites as follows : — 

*^WhcTOas tha olfieem, whe elTected tlie pemiaiwFjt cf (vi'Um 

estetw in tlie clisimfc of Sylhat mdiidetl, for i\w piiriJPrtcfi nf STuPiig 

th© anwts of thoKO mUXm wider ftio of fkum ^ th« 
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income then derived by the proprietors of those estates from shifting cultiva- 
tion carried on by them or their dependants beyond the limits of those estates, 
and from tolls levied by them on forest-produce cut, gathered or enjoyed in 
places beyond the limits of those estates , , . . ; 

** And whereas, inasmuch as the said cultivation and the operations of those 
who cut, gathered or enjoyed the said forest-produce shifted from year to year 
over immense and altogether undefined areas, the tracts of land, over which 
they extended, were not specified at the time of the settlement, and, in con- 
sequence of this, rights of various, and in some cases vague, descriptions are 
from time to time asserted by the said proprietors over immense and un- 
defined areas ; 

“ And whereas it is thus impossible for any person to obtain a safe and clear 
title to land in those areas and the extension of cultivation is, in consequence, 
impeded ; 

“ And whereas it is expedient that the rights, if any, corresponding to the 
said ihum ..... assets should be commuted.’’ 

Section 2 enacts that 

“AE rights . . in respect of which jhum , . assets were assessed in any 

permanent settlement of land, or which have been at any time acquired by 
virtue of or under cover of such assessment shall be deemed to have been ex- 
tinguished.” 

And section 3 de9lares that all proprietors of such estates 
shall be entitled to compensation. 

The nature of jhum cultivation is explained in an early official 
document relating to the MU lands in question : — 

** The dastur of jlmm cultivation is this : jhum is not cultivated in on© 
place every j^ear. Wlien. land is found anj^where witliin these boundaries jhum 
cultivation is made thereon, and after measurement and assessment the 
ifof# take the rest by apportionment according to their respective sh,ai*©s in 
the jhum revenue at the time of the hmthud measurement.” 

And that description seems to he correct to the present day. 

After the passing of the Regulation the Government of 
Assam whose jurisdiction included Sy’het, issued and published 
orders in due course, extending the Regulation to the areas in 
question with others. 

The question, therefore, raised in the case and discussed on 
this appeal is, whether the Regulation can he put in force with 
reference to the lands, to which it is sought to apply'it. Those 
lands have undoubtedly been long in the enjoyment (such 
enjoyment as is practically possible under the circumstances 
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of the ease) of the appellants’ predecessctra in title. The Oov- 
ernment claims to apply to these lands a Regulation, tchieh 
would hare the effect of confiscating proprietary rights, and 
gi\ing compensation in exchange. Under these conditions 
then Lordship.s think it clear that it lies tqum the <'lov('rnment 
to show' that the facts of the ease are such as to bring it within 
the operation of the Regulation, in otl»*r wan-ds that the 
present case is one in which, at the Permanent Settlement, in 
making settlement of certain with the a]ipellants’ 

predece.ssors in title, the officers of riovt'nnuent ijududed, for 
the purposp.s of asse.<sment, among the assigs of th(»s(> tahiks the 
iiieorae derived by their owners from }h>itn cultivation carri«‘d 
on beyond the limit.s of the .settled estate. 

That the fahtks now held In* the appellants were settled at 
tlie Permanent Settlement is beyond di-«pute. and that in esti- 
mating the assets of those /u/w/.v the profits of the present ptmn 
lands were ihtn brought into accomiT is a!-iu heyond dispute. 
But according to the appe!lat\t.s those profits were taken into 
account fseeause the fimm lands formed part of thi* .settl<*d 
estate; while, aeeurdlng to the other side, the//iHMi land 
were taken into account a.s assets aeertnng to the (nvners f»f 
the settled estate, but derived from laitds lying outside it. 
The question is, which of the.se \iews is tf» be necepte*! 

It was contended on behalf of the Smetjiry of State that 
the question, whether the jhnnt lands lay whliin nr with )ut the 
limits of the settled estates, was a question of fact, and tliat 
their LordsMps should accept the. eonenrTent findings of the 
two Courts in India. This contention tlieir Lordslaps arc 
unable to accept. In a sense the quc'^fion U one of fact ; but 
at every point m the process of rea.suning eonsi«h>ratit)ns (d 
law have to be regarded. 

It was contended on the other side that, under the Regu- 
lations in force at the time of the Permanent Settlement , no 
assets could lawfully bo taken into account in settling the jmm 
of an estate, except those arising out of the <‘state itself ; and 
that this consideration established a very strong presumption 
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that in any individual case the course in accordance with law 
had been followed. But this contention was met, and in their 

Lordships’ opinion efiectively met, by a reference to the v. 
preamble of the Regnlatioii imder consideration. That of State 
preamble shows that the course said to have been impossible India, 
was in fact followed, rightly or TOongly, and followed in a 
number of cases sufficient to render legislation desirable. It 
remains, however, to consider, in each case that comes before 
the Courts, whether the facts bring the case within the opera» 
tion of the Regulation. 

The taluks, in which the lands in question are said to have 
been included, were, no doubt, settled at the decennial settle* 
ment, and that settlement was in due course made permanent. 

But as might be expected after so great a lapse of time, little 
now survives of the original official papers, and what does 
survive is not very easy to construe. 

The most important of the early documents are certain 
mouzawari papers from 1801-02 onwards. These show clearly 
that, in assessing the taluks, the jhufn assets were taken into 
account. But this, as has been shown, is a neutral fact con- 
sistent with the case of either party. Beyond this it is diffi- 
cult to carry the effect of those papers. 

Those papers were examined in detail by Counsel upon both 
sides on the argument of the appeal. It appears to their Lord- 
ships unnecessary to repeat that examination. It is enough 
to say that there are circumstances favourable to one side and 
circumstances favourable to the other, but that no confident 
conclusion, could be drawn from these papers, either one way 
or the other. 

Reliance was also placed upon certain thakbmt maps^ but 
these are equally inconclusive. 

The' only, other matter, which remains to' be considered, is 
the. evidence ^as to possession and -enjoyment of the- lands in ■ 
question on the part* of the plaintiff and those, who preceded 
him. In the Courts in India the plaintiff sought to establish a 
title by adverse possession for sixty years. ' In this he was held 
to have failed, and on the argument of the appeal no such' case 
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was contended for, but the eridenee of ])o>s(\i!<ion and enjov- 
^HA,^ relied upon as proof of title. 

Secbktaet . in this light, that evidence is import ant and it all 

rojifml 1^5.37 the 

OR KDiA. appellants’ predecessors in titie received kah'uli.vats from 

persons canying on J/iufii eultivaiion on liie kinds in qnestinn. 

In 1842 and 1848 those predecessors in litle succeeded in 
defeating an attempt to exercise riglns over these lataLs on the 
part of the persona interc-sted iii an adjoining mmaih. 

On several occasions in suhsequent years the appellants’ 
predecessors^ successfully resisted proposals on the part of 
Revenue Officers of Govcrniucnt to settle ponions uf these 
hill lands as ilam lands open for .sett ienieni . I’lie most import- 
ant instance was one that terminated in an ordi'r jiassed by the 
Boaid of Revenue (the liighest Revenue Authority in the 
imince) dated the 14th Jseptemlttr Is.n'i, it had been pro- 
posed to offer for .'settlement a portion of the lands now in 
suit d.s ilam lands. Ihis wa.s ohjeetiai to by tin* appellants’ 
predecessors. The Collector overruled tiie tibjection, but the 
Board of Revenue, eoneurring with the Commis.sion«jr. re- 
versed that lindiug, and on the ground, as their Lordships 
midenstand it, that the lands were included in the Pormaneut 
Ketttment. After that the po.sscs.skm and enjoyment of the 
appellants and those, through whomtliey claim, kfem to have 
been coiitimioBs.. 

Their Lordships will humbly advi.se His Maje.sty tiiat the 
appeal should be allowed, that the decrees of the (’ourt.s in 
India should be set aside with costs, and a decree made grant- 
mg the appellants the declaration a .ked for by t he plaint. " The 

re.spondent, the Secretary of State, will |)av the costa of this 
appeal 

o , . Appml alhvo&d. 

bohertors for the appellants ‘ T. L. Wilmn d; Co. ' 

Solicitors for the respondeat, the Secretary of State for India ; ' 

The Solicitor, India Office, 

V. w, 


:1 

ii' 
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Before Mr, J usHce Woodroffe, 

In the matter of WOOZATUNNESSA BIBEE.* 

MaJiomedan Law — *Wakf property— Jurisdiction, 

Under Maliomedaii Uaw, the High Court has jurisdiction to authorise dealings 
with wakf property* 

Shama Churn, Boy v. Abdul Kaheer (1) foHowed. 

Oeigihal, Suit. 

This was an application by a mutwalli under Act XXVII 
of 1866 and Act XXVIII of 1866 for the sanction of the Court 
to grant a lease of certain premises, which were the subject of a 
wahfy created by a wakfnamali, dated July 19th, 1905. 

On July 19tli, 1895, one Shamsul Ulama Moulvie Mahomed 
Illahallad, a Sunni Mahomedaii of the Hanafi sect, who had 
established a mosque at No. 42, Moonsliee xllimuddin’s Street, 
in Calcutta, executed a wakfnamah, whereby he dedicated cer- 
tain premises, including Nos. 13, 14, 20, HolwelFs Lane, and 
No. 105, Old Bo'yt’oMiana Bazar Road, within the jurisdiction 
of this' Court, as also certain premises outside the Jurisdiction 
of this Court, to the purposes of this mosque By the wakf- 
mmah he appointed himself the §i:sh mutwaUi of the trust and 
directed that, after 'his death, his widows should be mutwalUs 
in succession in the order of the dates of their respective mar- 
riages'. 

, ■'Moulvie Mahomed died intestate on April 24th, 1901, leav- 
ing three widows, the petitioner,, Mussamut Woozatunnessa 
Bibee, a Sunni Mahomedan of the Hanafi sect, the first, and 
two others, a daughter and a sister, his heirs under the Hanafi 
School of Mahomedan Law. '■ The ' petitioner as the eldest 
widow cam© into possession of. the 'estate of the deceased, and 
on March 19th, 1904, obtained letters of administration of 

♦ Ordinary Original Civil Juriidiction. 

{ 1 ) (i898|.s .m , 


Av^m 25 , 
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the property and credits of the de ceased . The | >re m ises Xfis. 13, 
14 and 20, Hoiwell’s Lane, and Xo. Htr>, (>!d Btiytokixana 
Bazar Eoad, dedicated to the. wal'f, -were ('‘i»vi*ied with tiled 
huts and yielded a monthly rental of Us. OU-s, 

On March 8th, 1908, the petitioner, with ilie object of dis- 
posing of the trust property in a more Itenetieial manner, 
agreed to grant a lease of the.se premise."?, for a |>f>rind iif 30 
years, at a rental of Es. 130 jier niraitli .'idtjeet to tlu' .s.inetiim 
of this Court. It was the grant of thi.s U‘ase that the petitioner 
now applied to the Court to sanction. 

Jfr. B. C. Milter for the petitioner. I'juler Maliomedan 
Law, this Court is vested with the {lower*? exen-i.-ied hy the 
Kusi under the Mahomedan r'gitne, and can sanetiun dealings 
with wakf properly. Before anx* alienatioji of imki property 
can be made by a vadmtUi, the sanction of tiio Knzi or in 
other words, of a Judge of this Court is es>eniial. See Shtuna 
Churn Roif v. Abdul Kabetr i i). .sijnilar onier was made 
by Stephen J. in In the matitr oj « wakjmmih, datetl May 30 k, 
1896 (2). 

WooDKOFFE J. 1 will make an order in terni.s «>! the 
prayer of the pet i ion, not mifier tiie Arts, which Iietwl ilm 
petition, but on the authority of Slmma Churn A*oy v. Abdul 
Kabeer (1), wduch lays down that this ('.'ourt has jurisdiction 
under Maliomedan Law' to authorise dealings with mkf pro- 
perty. A similar order was made by Mr. Justice .Stephen tm 
the 2n J July 1908. 

The petition shows that the present rent i.s Hs. |,-hs 

taxes, and this has to be recovered from a number of small 
tenants. It is now proposed to let the property at. a rental 
of Rs. 130 to one tenant for 30 years. This appears to me to 
be beneficial I make the « rder and give liberty to the appli- 
cant to carry out the arrangement. 

Attorneys for the petitioner : Alum and Mitkr. 

J. c. 

(1) (1898) 3 C. W. N. 1S8. 


(2) Uiirt'punoii. 
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Justice Coxe and Mr. Justice Doss. 
AYATUNNESSA BEEBEE 

V, 

KAEAM ATT * 

right to exercise the power. ® continuing 

The case is different when such a power is given to the w,-f« 

Meer Ashruf AH v. Meer Ashad AH (1 ) and Nuruddin y M 
(2) foUo,ved. Hantidoolla v. Fai^ulL 

Appeal by defendant No. 1, Ayatunnessa Beebee 
Earam Aii Kagzi, the plaintiff, married the defendant No 1 
Ayatunnessa Beebee, on the 11th Sraban 1305. After thev 
had hyed together for 5 years without any issue he b I 
again, in order to obtain issue, at the wish of defendant 
as It IS alleged by the plaintiff and denied by the def i ’ 
Wo I. It was further alleged that defendlX" i h^;^“ 
With the plaintiff for a year thereafter and was i . , 
away by defendants Nos. 3 and 4 in plaintiff’s nb^'' 

Asarh 1310, and that since then the defendants were noTaLr 

mg her to come to the house of the plaintiff. 

The defendant No. 1 admitted +hsa ' • 
fa,, a, to dieoroe. which tooh piaJo: 
in exercise of the power given to her by him befnre ‘ ^ ^ 

The Subordinate Judge decreed the ’suit on"u l7T.f' 
M^onred.^ iaw does not fauour such riXZrtTatt: 

Appeal from Original Decree No 392 of lQf>« = ■ , 

DaB. dated the 30th Wsoa'" °- 

A) (1871) 16 W. E. 260. rgt ,,on-i t, « w 

m f TfiQOl T T r, 3 0. L. J. 49, 

(3) (1882) I. D. K. 8 Calc. 327, 
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option to diyorce being delegated on the happening of a condi. 
tion and no time being specified, within wliieh the option 
should be exercised, it should have been doiip immediatelv on 
hearing that the conditioit had liappened, 

Moii'vi Serajul Is’am, Idrthe ajipellant. Plaintiff cannot 
succeed, as he has broken a condition of tiic marriage contract, 
on which the defendant according to the contract has divorced 
herself. She had an option given to her. wliieh did not become 
inoperative by reason of her not exercising ii at once. Uami- 
dooUa V. Fahrtmiism (1) and Jfcrr A^mif Ali v, A^had 
Ali (2). 

Dr. Priyanath Sm , for the respondent . According to Maho- 
medan law, such a conditional power must be e.xereised as 
soon as the condition is fulfilled, Tt cannot be kept in reserve 
unless the power itsel^ prescribes the time within which if 
may be exercised. See Ameer Aii’s ^rahomedan Law Tol IT 
3rd ed.^p. m : BailbVs -Dige.st, 2nd ed . p 2.W ; ’ Hedava 
by Grady, 2nd ed., p. 90 and Wllson'.s Anglo-Mahoinedan 

. ohad Ah .-) is dist-ngirshaWe, tna.smuch a.s there the con- 
dition on which the optmn to repudiate was given to the wife 
was the keeping of a concubine L and this was a wrong of a 
recurring character, so that the failure to lepudiatc on one 
occasion would not debar the exercise of the right to repudi- 
ate, when the occasion arises again. Tn the present case the 
wrong done to her could not be of a recurring nature, and Z I 
should have exercised her rights m soon a.s die came to know ^ 

of the intents to remarry. Eridenfly she dki not makl I 

up her mind Aen to exercise the right and wan-e<l it Rhe 
could not again exercise it. [Doss ff. May not the* passages ^ 

The Maf T delegnt ion of poweT 

TheMahomedan Law makes no distinction between ante-mm ! 

tial and post-nuptial delegation of power, and bv that law dZ ^ 

gated powers must be exercised as soon as pos.sffdc and in the 


(I) {1882)I.L.B.8C«ilc. 327. 


t2> <1871} J6 W. n. sm. 
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'strict form enjoined by that law. In Hamidoolla y, Faizminissa 
(:1) tMs qnestion: w at all discussed, the main contention' 
there being that the delegation of power to the wife was in- 
walid except on certain specified occasions, and there the Court 
held that such delegation was not contrary to Mahomedan 
law. ' 


; ims 
Ayatun-*; 

NESSA ' 
BkEB'EE 

t ?. 

Kaham Am. 


CoxE AND Doss JJ. This appeal arises out of a suit for the 
recovery of a wife. 

The defence is that at the time of the marriage it was stipu- 
lated between the parties that in the event of the husband 
taking another wife the wife should have the power to divorce 
herself and that in^the exercise of that power the defendant 
divorced herself in December 1904. 

The Subordinate Judge has found that the stipulation was 
made and that the plaintiff broke it by marrying a second time. 
But he has held that the divorce is invalid, because the defen- 
dant did not exercise the option given to her immediately on 
heariug of the second marriage. The Subordinate Judge 
accordingly decreed the suit. 

The wife appeals. The learned vakeel for the appellant 
relying on the decision in Meer Ashmf Ali v. Meer Asliad 
AU (2) argues that the wife did not lose her option of declaring 
herself divorced by reason of the delay between the time, 
when she heard of the second marriage of her husband and the 
time, when she exercised her right. We camiot see that there 
is any real distinction between the case cited and the present one. 
If we follow that decision we are boiind to hold that the de- 
fendant’s divorce was valid and the suit must necessarily fail. 

The learned pleader for the respondent has relied upon the 
authorities cited in the judgment of the learned Subordinate 
Judge and on certain passages in Wilson’s Anglo-Mahomedan 
Law, second edition, page 163. But the passages, which 
have been read to us from these authorities, appear to deal 
only with cases in which the husband has, after marriage, 
given his wife the option of declaring herself divorced. 

(1) (1882) I. h. B. 8 Oak. 327- (2) (1871) 16 W. B. 260, 
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In \\ilson’s Anglo-Mahomedan Law, pa.m- KiS. i w 

“ ^ nearly aii of what is said on the -idijet-t in tlie 

B.>«bek Fatawa Alamgiri and the Hedaya has reference to pernu.ssion 
Kar4.mAlx. given by the husband to the wife after aiarriaue to divorce 
herself at her option in specified eontint'ciicie.s.'” 'I'hc ease.s 
referred to are therefore different from the case now before 
us in which the parties entered before niarriage imu tiiis eon- 
tract that the wife should havt> power to divorce herself imder 
certain eirramstances. Tins stipulation wa- a iiio.si iniporiant 
element in the marriaue t'ontract. That the above is 
a true distinction appears to he aeei'pted in i/„>nuiaollft 
V. Fmziouii.‘<m {l), in which the leanii'd Judges >a,v . ” The Maho- 
medan latv on the sn!,ject, winch has fnrn laid before «s, 
proTides for the chJegation of the power of lUvoree hy the 
msband to the wife on certain occasions i.y vu-rd of aumth, 
it in no Wat. so far as it has been laid b«*forc as, limits 
H oxerei\<e of that jaiuor to thoso tH*c*asion^ ♦ ♦ t si^ 
\\e are aware of no re.ason. why an .-mreement cutercil into 
K OK man. age between parties able to c(tniraet. iimicr which 
he wife consented to marry on conflilion that, wider ciTtnin 
sptuut eontiiigenoies, all of a reasonable nature, her future 
uisband .should permit her to divorct* fier.self under th.- form 
presmhed by Mahomedwi law, sbnukl not be carried out.” 
agree with this decision and thhil tlint ne are not bound 
dealing with a stipulation in a marriage contract, to he 
goyerned strictly by the rules laid down in the passages, which 
have been read to us, whieh deal with the exercise of the power 
o by „ „ife, rteu „ yi, ,., U- a l.^bnaj 

ban, I * ““■‘■ge contract to divorce here, -If ,m Iut hus- ‘ 

.he 1 "“T*' Tf’ *''™’ " "g-'in. 

LI “> !>« option at ih,. v.tv lira, 

tinuinc rttt to c » ««on.bIc that .lie .honW have a con- ' 

nums, r«ht to exerc»e the power. Thl, wa. the view taten t 

^ w 0882) I. L. B. 8 Calc. 327, ^ J‘ 
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by the Court in the case of Jfeer Askruf Ali v. Meet Ashad / 

Alf (l), which has already been cited. And that view was AyATU]sr- 
f oilowed in v, Chenuri (%), in which it Beebke 

is clear that' the wife exercised the power of divorcing herself Am 

some time after the contingency ^ -which gave rise to it^ oc- 
curred. 

On reading the evidence we do not think that the delay/ 
which the wife made in this particular case, was under the 
circumstances' unreasonable. 

Accordingly we must hold that the divorce was valid and 
the suit should have been dismissed. 

The appeal is accordingly allowed with costs in both the 
Courts. 

Appeal aUmmd, 

(1) (1871) 16 W. B. 260. (2) (1906) 3 C. L. J. 49. 


S. ' M. 
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Mr, JuMik^^ U 

OANODA SUXDAKV CHAIDHIKAXI 

V. 

AALDCI KAXJAX KAUA.* 

Tre.fjtass-~Couri of ICarrf* if j , 

An IX of o' H'.ir* 

.. j;: 

riiirtecn 3-eiir3 Ijaviiip f> 2 (i[-igf>(j I,,, i , , . 

"•^-•ration h.v ,},o .xe.-u.ri. of hi:.sjr,‘ thi." I"',' T'r' 
proj.,-rt.v in Ehm.m ,,, . ’ , ' ’'‘-‘''f ’ ! u cal.!.. 

a sugcostion „f tr.aI-»^lnunl3tratj^, '’t"c rour’r'if ^ 

anrf Assaio divlawd thp infant Iv ..,v‘- ' "■ »»'*hc«I 

its (ietorniinaiioii to take i!i|.. .. *..,** *T' * '•'‘'i'’''' *1:" \i-i , .i. .I«roti 

minor, ami ciirmerf that feTaJIn nf T'""' “ 

SulMetjuttii ui tliia cMaratiun tiw rt, • ’*<*’ r'"i»''t<y ,i>i it« 

I»r tto „„ iirMTO MtiU!. 

"'r 

Tna([ejiitht.narnf>f.f(hnnxoeiurixa.-niuitt*i**' >''«■*’'•». king 

and they t«ok over the ...abliahn.tra Ip: ‘ f"' 

exoeutnx, wuhout her consent ami », spite of },« 

Oit II suit I . , , , .ff.tifyt,, 

ceditro by theesecutri* againsuhe h'^T **’ '*" * i'n»- , 

““ ‘««l'«sscrB, for a declaration of h^l ii,u «, T’' fajtaeity 

Bern, tho Conr^t of War.ia eat, only 
if ho can be eatd to be ita "proprietor ’’ within ft. ***** ‘****‘''' 

Wards Act. Tho residuarj- %ut«, , ** >*>'-’ <.''..urt of . 

after acUnmktration haa been eoawktari ' r'T” *' wntd 

and made over to him. xpg Court of w** * *.** aanertamed 

its Act to override the wishea of umt^t ■ , ,***''** *** '*’* f''*'"'' 

Court of Wards has no power to determfo! “7.!, f »«>«r.»U.f, The 
mniistration by the executm, «nd on its nw , 

of the property vested in the executrix ‘*®f*™*“*‘**^« *« ‘»J«* poesesaion 
was no ground for taking poEsca,ioa by'the i 

* Origmal Civil Suit jfo. j ' 
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' In ,tba^ circumstances .of the ease, possession of the estate really remained 
with the .plaintiff, and there was a continuing trespass against which the 
plaintiff was entitled to relief by way of injunction. ■ ■ . 

S6Ctio.n. 434' of the Code of Civil 'Procedure has no application where public 
officers are sued not in an admitted official capacity, but as individual tres- 
passers, nor so far. as a suit seeks for relief by way of injunction. 

The High Court may entertain an action in respect of immoveable property, 
provided a portion of such property is within the jurisdiction. It is not neces- 
sary that the' cause of action should arise within the local limits, o.r be .specifi- 
cally with reference to the portion of the property, within those limits. 

An acquisition of property for the estate by the executrix, by piueliase out 
of the assets of the estate formed part tliereof, although tiie piirehase took 
place after the declaration of the Court of Wards taking over.' charge of the 
estate. 

A trespass committed by order of a. higher o-fficial is in siibBtance the act of, 
that o,ffi.cial, who can be sued as a trespasser. 

Obiginai- Suit. 

The plaintiff Sreemutty Ganoda Sundary Chaudhurani, the 
widow and executrix of one Mohun Chandra Roy Chaudh-uryj 
a zemindar of Atharbari in the District of Mymensingh, in the 
Province of Eastern Bengal and Assam, instituted this suit 
without notice against Nalini Ranjan Eaha, J. R. Blackwood, 
and R. Nathan described in the plaint as gentlemen, praying 
inter alia (3) for a deeiai’ation that she w^as entitled as execu- 
trix to retain and be maintained in the peaceful possession 
and management of the estate of her deceased husband includ- 
ing a certain property in Calcutta, (4) for an injunction forth- 
with restraining the defendants, their servants and agents 
from interfering in any %vay whatsoever with the management 
and possession of the said estate by the plaintiff or otherwise 
intermeddling therewith, until the final determination of this 
suit, (S) for an injunction restraining the defendants from 
further proceeding with the application for substitution of 
names in place of the plaintiff in suit No. 38 of 1908 in the 
Court of the 3rd Munsif of Mymensingh or with any similar 
application for substitution that may have been made in any 
other Civil Court and from making any such applications, 
and also from further proceeding with the application for re- 
gistration of names under Bengal Act VII of 1876, in the Col- 
lectorato of Mymensingh and also from making any similar 
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_!lr apj»iicatiou for registivitiim in tho fVjilfn-tornip t<f .M3'me‘nsjngh 

ti.ivivii.v or otiiw di'lriet in re.-ijK'et of aiiv r»vfuue iiaviitu; nropertv 

Sr\i<\uv ... , . , 

Uhvi-uhc- iH^longiug to th'.’ .-aiu mni. t!u' tnml (i< IcrmuiHiii.u of 

U.VN-! joTjiotualiy K'-iruining the 

N'a'.im (ieiViidant^, thoir MTvant.s auti fruiii iutt-rirring iu anv 

Lasjjan- , . . , •" , . „ / 

Kau.\. way wluitfjuover with tlio ihaiiugcrni-rh .oiu ni the 

said fatale i>y liie jtiaiutiu nr ntiitTvU'f iuu'rmrdtlling ihm-- 
with. 

In .lauuary isOa. 3Itiliun Uiiandr.i 1 !k\ 5, handhuiy died 
poaSfaSfti f)f a fouaitliTahlf f'Taif in liif jiriouni* u! Kastwii 
Bengal and Assam, and !ea\ina'a ih'iigali aiU, dateil 2nd Oc- 
tober isyo, whereby he appoinied Ida widou.tin* jilamlirt, his 
exeeuirix. 

The 8th clause of the will was a.- hdinw,- ; ” If any adult 
fou of mine or a <on of m\ lohi'- nr -on among my 

sous be living at the time of niy death, the .-aid adult son or 
the elde.st aaiong the 'oa,'. -iliriil ite eM-cuior Failing him 
my wife .Sreeimitty O.uaoda Siindari iTiu-miliwraiii shall he 
the e-xeeutrix of ihU my will. . , . . wlemver other than 

the son of my loins or my adopted srm shall be my executor 
or administrator, shall remain eontirmed in the ofliee, until 
the son of my loiits or my adapted son attains ninjnrity On 
the son attaining majority my property and the charge of per- 
forming the acts intended by lut' meniioned ui the will shall 
devolve on him subjeet to thi^ providoiH of tliis will." On 
May 8th, 1895, the plaintiif obtained probate oi this will from 
the District Court of *Mymensiitgii, uu(i took po.-se.wsicm of the 
estate of the testator. 

As early a.s 1884 the testator had iiy ileed uiven llie plaintiff 
pow'er to adopt a son, and in May the fdaintilT udo])tKd 
Fromode Charan Roy Chaudhury, an infant about two years 
old, as a son to her deceased husband. 

It was alleged by the plaintiff that the testator died indebted 
to the extent of about seven laes of ritpee.«, and that she had re- 
duced the debt by about two lacs by the date of suit, but that 
the administration of the suit was not yet complete. 


CALCUTTA SEEIES. 


31 


VOL. XXXVI.l 


By an order of the Board of Revenue of Eastern Bengal and 
Assam, dated 23rd April 1908, passed under the provisions of 
the Court of Wards Act of 1879, the Court of Wards declared 
Promode Charan Roy Chaudhury a minor under the Act, 
and declared its determination to take under its charge the 
property of the minor, and directed that possession be taken 
of such property on its behalf. 

By a further order of the same Board, also dated April 23rd, 
1908, the Court of Wards appointed the Commissioner of the 
Dacca Division and the Collector of Mymensingh to be res- 
pectively the “ Managing Commissioner ” and “ Managing 
Collector ” of the estate of the minor, and autliorised the ap- 
pointment of a Deputy Collector to be put in charge of the 
estate as “Manager.” The defendants R. Nathan and J. R. 
Blackwood were at the date of the orders of April 23rd, 1908, 
respectively Commissioner of the Dacca Division, and Collec- 
tor of Mymensingh, and in pursuance of the orders the de- 
fendant Nalini Ranjan Raha, a Deputj'- Collector, was on 
June 2nd, 1908, appointed Manager under the Court of Wards 
of the estate of the minor. 

On June 3rd, 1908, there appeared in the Bengal and 

Assam a notification, dated ilay 27th, 1908, to the effect 

that the Court of Wards of Eastern Bengal and Assam had 
declared Promode Charan Roy Chaudimi'y a minor, and liad 
assumed charge of his property, and requiring creditors to sub- 
mit their claims to the Court of Wards at the office of the Board 
of Revenue at Dacca. 

It was of this order, which was brought to her notice on 
June 4th, 1908, that the plaintift\co!nplained She allog('d 
that since the death of the testator she had been and still was 
in possession of the e.state of the testator, which included 
amongst other properties. No. 6, BeehooChatterjecs Street, in 
Calcutta. This property was purchased by tlie execmtrix for 
the estate and out of the assets of the estate, birt Muh.setpumt 
to the declaration of the Court of Wards. The plaintiff sub- 
mitted that the estate left by the testator was legally vested 
in her as executrix, that she was recorded as such in the books 
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efiected, and /'took over the establishment of the executrix; 
This waS' done in liar absence and without her consent and the 
executrix protested against the proceeding, and continued 
collecting rents herself on her own account. 

The defendants denied the charges of conspiracy and collu- 
sion or that they had exer attempted or threatened to take 
possession of the property in Calcutta, or done any acts in 
reference thereto and alleged that the acts done by the “ Manag- 
ing Commissioner ” and the “ Managing Collector ’’ in the 
appointment of the Deputy Collector as ‘"Manager”, and the 
taking possession of and assuming and retaining the manage- 
ment of the' estate were lawfully done by them in pursuance 
of the orders of the Board of Revenue, in the discharge of 
their duty and in good faith, and that the acts done by the 
Deputy Collector, were similarly done in obedience to the 
lawful orders of his superior officers, which he was bound to 
execute. The defendants submitted that at the time of the 
orders of April 23rd, 1908, the estate w^as not. vested in the 
plaintiff, that the plaintiff was only acting as manager for and 
on behalf of the minor, that the minor was the sole proprietor 
of the estate, and that under the orders of the Court of Wards 
the estate of tlie minor came into the lawful charge of the Court. 
It was admitted by the defendants that at the time of the de- 
claration, the administration of the estate was not complete, 
but it was' suggested, there had been unnecessary delay and 
mal-administration on the part of the executrix. On the 
institution of .this suit, the plaintiff obtained a rule for an 
injunction, wMcli came on for hearing on xlugust 3rd, before 
Woodroffe J., and on August 4th, the further hearing of 
the rule was adjourned, until the hearing of the suit, which 
was expedited. 

The AdTorntt-Ckmiml {Mr. Sinhu)^ {The Standing Counsel^ 
Mr. W.Oregorg^ixnd Mr.Eggar with him) for the defendants. 
This suit has beeji instituted against public officers purporting 
to act in their official capacity and hence is not maintainable 
in the absence of noticje under section 424 of the Cbde of Civil 
Procedure. The interpretation of section 4S4 cannot lie 
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deduced by reference to EngJis^h cases on Eiigli>h ‘•tatutes.Mhere 
both the language and intention may be dittcreiil, t>cc Tin 
Secretary of Siah for India in Connoil v. liaflin'ki ikhi { 1 j. I'he 
object of section 424 is to bring to the notice oi un oilieial that 
legal proceedings are threatened anti to gite Itiin an ttppur- 
tunity to retrace his steps, or restrain his aetit»n. lienee 
section 424 would apply equally well to a rule tttr an injune- 
tion us to a suit. Further, hofore the jiluintitf I'iin (ildaiii an 
injunction, she itnist shew tliat irrei'andilt* damage would l>e 
caused otherwise. Again this suit tor an iiijuiietitui is not 
maintainable, us the Court tif Wards olitainetl aetual ptis.ses- 
sion of the estate on June Mb. liMlS, before this suit was tiled. 
The plaintiff’s proper reiut'dy, if any, would be under section 
45 of the Specific Kelief Act for relief iti the nature of a man- 
damus. This Court- has no jurisdiction to entertain this suit. 
The whole of the estate of the testator at the date of the de- 
claration lay outside the jurisdiction. The Cuicuvla property 
was purchased recently after the deelaratitm and hence ditl 
not %’est in the piaiiitifl' as executrix as part ut the te.statoi'V 
estate. Moreover the Court of Wards of Eastern iJengai ami 
Assam did not and could not under the Act ttike possession 
of the Calcutta property. The Court of Wards lias power to 
determine for itself, whether there has been inai-tuiministra- 
tion of an estate, and on its own deteriniJiatitiii to take charge 
of an estate, before administration is complete, hee section 
5 of the Court of Wards Act. The executrix w a.< nut the " pro- 
prietor ” of the estate within the meaning of the term in set- 
tions fi and 7 of the Court- of ’Wurds Act. 'I’liMUgh the estate 
may vest in an executor as such, the ownership is not in him. 
See section 4 of the Probate and Administration Act. By 
the term “ proprietor ” is meant the person beneficially en- 
titled, in this case the infant. Tlie testator’s will, a .Bengali 
will, should not be construed too strictly. See Joapkine Most 
Earriss v. Edward Brown (2). The plain and ordinary mean- 
ing of the clause in the will appointing the plaintiff executrix 


ri) <18971 L L. B. 23 Calc. 239, 244, 


(2) 11901 5 5 C. W. K. 729. 
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was that the plaintiff should merely be the manager of the i9os 
estate for the benefit of the minor, until he attained his major- Ganot. 4 ; 

ity. See Taran Singh Hazari v. Ramraian Teivari {1). Dal 
AToer T. PMn&fls X'oer (2) was also referred to. bam 


Mr. Ghahramrti {Mr. B. C. Mitter and Mr. D. N. Basu Na^lini 
with him) for the plaintiff. Section 424 of the Code of Civil 
Procedure has no application to this suit. The suit was insti- 
tuted against the defendants in their private iadividual capa- 
city as trespassers, and not in their official capacity. The 
acts of the defendants were not authorised bj’- any statutory 
enactment. The defendants could not be said to be acting 
under the Court of Wards Act, in taking possession on behalf 
of the minor, of the estate, of which the plaintiff-executrix 
was “ proprietor.” See Raleigh v. Goschen (3), and Bainbridge 
V. The Postmaster General (4). Section 424 is intended to 
apply only to those cases, vhere the title or jurisdiction of the 
public officer is admitted, and the loss caused has been due 
to some irregularity, mistake or inadvertence on his part. 

Xotice wouid be necessary to give the officer an opportunity 
to meet the claim without the annoyance of a suit. See Ska- 
hebzadee ShaJmnshuh Begum v. Fergusson (5), and Ckunder 
Sikhur Bundopadhya v. Ohhoy Churn Bagchi (6). The Secre- 
retary of State for India in Council y. Rajlncki Debt (7), cited 
on behalf of the defendants was referred to, and not confirmed 
in Manindra Chandra Nandi v. Secretary of State for India (8). 

Again section 424 can have no application to a suit, where an 
injunction is sought. The section requires notice of suit to 
be given “ in respect of an act purporting to be done.” The 
relief sought by way of injunction here is against an act that 
is threatened and not complete. The possession of the estate 
remained in the plaintiff and the defendants were in the posi- 
tion of continuing trespassers. If in a suit for an injunction 
two months’ notice were necessary, the mischief apprehended 
maybe done before the suit could be filed. See Floioer v. Local 

(1 ) (1903) I. L. K. 31 Call-. 89. (5) (1881^ I. L. K. 7 Calc. 199. 

(3) (1904) 8 C. W. .NT. 058. (6) (1880) I. L. E. 6 Calc. 8. 

(3) 1,18981 I Ch. 73. (7) (1897) J. L. B. 9.8 Calc. 2:J9. 

( i) ilOOOj 1. K. B. 178. (S) (1907) I. L. B. 34 Calc. 937. 281. 
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of letters of administration. See Ganjessur Koer v. The. Col- 
lector of Patna {!). Tlie Court of Wards has no power to deter- 
mine, whether there has been devastavit, and to take over 
charge of an estate on its omx determination. In doing so the 
Court of Wards would be usurping the authority of a Civil 
Court. 
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The action of the Court of Wards was ejitireiy highhanded WocJbtoffe 
and the plaintiff is entitled to an injunction. See GolU v. ■ 

Home and Colonial Stores ^ , Limited (2). - If this Court is of 
opinion that the defendants did actually obtain possession of 
the estate, '.such possession was not legal possession and merely 
amounted to a continuing trespass; it would be iiimecessary, . 
for the plaintiff to file a suit in ejectniant and she was entitled 
to an, injiiiictioii. See Goodso'n v. liicJmrdson{B)^ wliic.h was 
followed, ill Mardiey v. Granville {4,) aiid Allen v. Martin (5).' 

See also Baiiersea Vestr:^ v. County of London and Brush Pro-' 
vincial '^Uotric '^ Lighting Company, Limited {&), and Harriso'n 
V. Dnhe of Poftlmul{l). The plaintiff is entitled, to relief against ., 
each one of the three defendants personally and iiidiTiduaily. 

Raleigh Y.GGachen{%), fJerl Y.,6riK (9) was also referred to. , 


Cm, adv, vuU, 


\\I)odrof.pe J, The plaintilf is the widow of .Mohiiii 
Chandra Hoy ChaudJiury, zemindar of Atharbari, who was 
possessed of extcuisiTe zeiiiindaries in .Myniensiiigh, He 
died thirteen years ago in Januarj^ 1895, leawing a wdli, of 
which he appointed t.he plaintiff executrix. The latter ob- 
tained probate on the 8th May 1895, Prior to his death he 
gave power to adopt and the plaintiff has adopted a son to him, 
Promode Ciiaran Boy, now about 11 years old. The estate 

(1) (180S) .L L, it. Calc. 7!ia ” (ti) [ISWi 1 Ch. 474, 480 

(2) [1904] A. U mi (T) [1893] I Q. B. i4lG 

(3) (1874) n. li. 0 Vh. 221, 224, 220. (8) [18981 1 Oh. 73. 

(4) (1870) JL. li. S G!i. 1). mu 832. (9) (1872) JL. li. 7 Ch. Api% 699. 

(J) (1873) L, li. 20 402, 407. 
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sary under section 424 of the Civil Procedure Code. It is 
argued, however, that section 424 has no application as the 
defendants are not sued in an admitted official capacity, but 
as individual trespassers. I think this contention is correct. 
But apart from this and assuming that the section was other- 
wise applicable, it would not, I think, apply, so a.s to render 
notice necessary so iar as the suit seeks relief by injunction. 
The section doubtless says in suit ” but it also speaks of an 
act “ done ” and would not therefore apply to prohibit a suit 
for an injunction to restrain the commission of an act not done, 
but- threatened to be done. x4.nd it has been so held. Were 
this not so a party would be deprived of relief : as the 
threatened act might and probably would take place before 
the expiry of the period of two months. I hold therefore that 
no notice is necessary. The second preliminary objection is 
that, even if notice is not necessary, the Court has no juris- 
diction to entertain the suit. In my opinion it has. This is 
not a case in which jurisdiction is sought to be founded on the 
fact that a portion of the cause of action arose within the juris- 
diction, in which ease it might be necessary to prove that the 
threatened disturbance of possession took place within the local 
limits. Evidence has been tendered to meet the denial of the 
defendants that they are threatening to obtain pos.session of 
the Calcutta house and their allegation that the Court of 
Wards of Eastern Bengal have in fact no power to take charge 
of the house in this province except through the intervention 
of the Bengal Government ; a matter, I may here inter}rose, 
of mere machmery. It is in fact charged that the allegation 
in the i3th paragraph of the plaint was. made only with a view 
to give this Court jurisdiction to entertain the suit. The plain- 
tiff has on the other hand sought to prove that the defend r.nts 
have attempted to interfere with the plaintiff’s possession of 
the Calcutta house. 

It is .said that the first defendant asked Kader Nath Ray, an 
employee of the Atharbari estate to write to ascertain the rent 
paid for the Calcutta house, and to demand payment of the 
rent. This is denied. A letter wsts then written by the Naib 
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Krishna Das Chaiidliury to the tentiut of thi.* inaife, 

This man was formerly in the service of the ami was 

with other servajits continued hy the r..iirt nf 'i'his 

letter purports to be written on behalf ot the runri nf Wards 
and claims payment of rent. Tlih wa> t'nlinw'i hy a let ter 
from the tenant to the plaintiff, in uiiu-h he wrifas that he 
ow’es rents, but that as he inis receive)! a ietter li nM-tiic, him 
to pay to the Court oi Wards mc.nauer, im ,';a - . -“ ! eaiuitii 
decide, whether [ should send rent to llie 'aid Ifnn:." 


J have not heard the piaimiirs CnuU'cr.', arumn* nt iHi!) this 
part of the case and I express no opinion on it ,mi far a** it con- 
sists of the evidence of the plaintiit’s witnc'scs. .i-. in niy oj»i- 
nion a finding on it is immaterial, tiu* Court possrS'ing jurisdie- 
tion for the reasons to be .stated, f may ho\vi-vi‘r ifi passing 
point out that apart fro?n this evideru’e Kxhihit 1 eon.^titutes 
a threat agamst the Calcutta pDtporty. \tlueli the lii>t def'ui- 
dant appears to have been de>irons of iic.iling with, ,'is al"') tiie 
second defendant, the direeiiou of tiie latttr to "'-of buying, 
1 think, been given in order that lunTation of imni* ' iiiiuht in* 
first effect od. 

It is well settled that thi.s Court may entertain an actknt in 
respect of immoveuble property pro\ ide»l that a port ion of such 
property is within the jurisdiction. This no doubt is contested 
on the ground that, though there is a house jjt Caicuna, it whs 
purchased after the Court of Wauls’ dei-larittiod and does not. 
itissaid, belong to the estate. This eouteju ton ho^\ ever i- tntiiv 
opinion tiot well founded. Tiie usset.s. vhli whicli !i un.s pur 
chased, formed part of the e.state and that, itito whith the 
a.ssets were converted, whether before or after the <k'i-l;:"ation. 
eepraliy belong to the estate. An aciiuishiou by liie exxontrlx 
for the estate is part, of it. And this is so a.*- regards tlm defen- 
dants none t-he less that a.s between the executrix and tlu* ulti- 
mate benofieiary, the latter might for one mtsaui or otluT 
challenge or refuao to adopt the conversion eiTe<*ti'fl. 'I'his 
bemg so a portion of the estate is in Calcutta. ’Hie suit seeks 
first a declaration and as portion of the estate, in respect 
of which that declaration is sought, is within ilie local 
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A X- ^ ^ ^ ^®^son it may giuiit an iniimetion 

A distmct threat has been made and attempted to be o-iver 
eftect to in respect of the estate without the luriscStion 4! 

IS agamst an estate, a portion of which is within the local limits 
It IS not necessary, as I hawe said, that that threat should either kVhT- 

hawe been made or attempted to be giwen effect to within the — 
ocal limits or specifically irith reference to property within 
those himts. I hold therefore that this Court has Jurisdiction 
to entertam the suit. But then it is said that reUef should 
be by ejectment it being contended that the Court of Wards 
hawe already taken possession, the amendment, which 1 allow- 
ed, bemg the subject of objection. Undoubtedly there his 
been a disturbance of possession. Some rents and other monies 

ha,ve been collected and appropriated and the plaintiff’s es- 
tablishment directed to obey the order of the defendant ap- 
pomted manager. But these rents have been collected in the 

name of the plaintiff and necessarily so, until mutation of names 

has been effected, which has not yet been done. Tbe money 
orders cashed were in the plahitiff’s name and the establish- 
ment was taken over in the plaintiff’s absence and without 
her consent. Indeed she protested at once and has since 
made certain collections on her owm behalf. Since the 
rule aU coUections on either side have stopped Thwe 
has been, therefore, in my opinion no such possession as 
would disentitle the plaintiff to an injunction and necessitate 
resort to an action of ejectment. I am of opinion that 
possession has really remained with the plaintiff, tboiv^h 
there has been a contiauing trespass, against which she Is 
entitled to relief by way of injunction. I now come to the 
merits and as regards these the plaintiff has in my opinion a 
very clear case._ The Court of Wards can only take* possession 

of the estate, if the plaintiff’s minor adopted sou can be said 

to be its proprietor” within the moaning of the Court of 
Wards Act. That term is not defined and it is therefore 
necessary to ascertain its meaning in this connection. H is 
contended for the defendants that the executrix is not the 
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mix tJii.s is not. thf pn 
HJiieji ratJier Ls-is the minor the 
the Court of Wards have elearly iv> 
in ^vimm as oxnanrix i, 
contended further that the pnsh.nn 
hy the will is that nmrelv of a 
= proprietor. !kn however rhi.s taav 
grant of probate, mde-r that '^r,. 
rapre.seutativ-e of the testator ami 
a«sueh. JJut then it Ls said that evi 
" proprietor”inthe..\et .Ions nut m 

lively entitled, but the I.enefieiarv ' 
the ultiutate henelleiary, tint prup.-ri 
that the estate has arhniitediy not ve 
eannot however aeeepv this romeinimi 

touin ol Uard.s would be entitled t, 
testa1or.s and ])roprietur> e.aietMiix-, 
direct liuiT hi.s estate siunild vest i,/ 
e.veeutor. ii’Jie Court of Ward.s ean. 
time fwiTide this direction and iiotwi 
probate take the estate out of lu.s 1 
moreover tiiat as Court of Wards it h- 
tration) ; ora trust ntight be created f,'. 
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admitted that the estate is imadministered. But it is said that 
the testator, died thirteen years ago and there has 'been mal- 
administration. If this be so it may be ground for an action 
.for administration on behalf of \:he minor, but it is no ground 
for taking possession by the Court of Wards. The argument 
even goes the ieiigtii of asserting that the Court of 'Wards may 
determine, whether there has been' mai-administration and on 
its own determination take possession of property vested in the 
executrix. No authority has 'been cited or any of these pro- 
positions,' whieli appear to be clearly unsustainable. In my 
opinion the minor is not the proprietor of the estate so as to 
■enable the C4>urt of. Wards to take possession of it. The plain- 
tiff is then entitled to a,- declaration in terms of' clause '3 of 
the .prayer of the plaint ' and to the inj'unctioii sought An 
clauses 4 — 0 of . the same. The. plamtiff is entitled to relief 
.against all the defendants. The dociunents and' 'evidence, show 
that the defendant ..'Mr. ..Nathan directed tiie defe.ndaiit Mr. 
Black'wood to ass'U'me charge of the Atiiarbarl estate and that 
the latter by a.n order directed the first. defenda.nt to carry ihis 
out, which he has attempted to do. It is not necessary that ati 
the defendants si:u>uki actuai.ly eom,r.Eit the trespass a.nd a 
tres'pass committed by orderc.)! a hig'her o'.ffici.ai is ii'.i substa'iice 
t.l'.i.e act of that otticial. who can be sued as a trespasser. 

The ni.le is therefore made absolute with costs and tlie suit is 
decreed in the terms stated a.s aga-inst all the defendants with 
costs. 

Attorimys for the piaintirf : /!• N, Bom S Go. 

Attorney for the clefenda'nts : H. G. Eggar. ■ 

Sail decreed, 
iHiuHciion. gm-idiii. 


1908.". 

. Ganoba . 
SUXBA.BY ■ 
ClIAVBHtJ,. 
RANI 
'IK 

Naljni 

■RANJA.H 

B.AHA.. 

W00PB.0.FFi2 

J. 



'TOL. X'XXYI 


OAT/^.UTT.A^ >FHTK? 

CRIlVilMAL REVISION. 

Jl';% J , ■' Iff. 

AlOfKD AIJ 
KEEXOO KifAXA^ 

ihiisMn — C'f ■?>/’,% / '“-'m r t’ ^ *’ V < ' ^ r 

pitij i*f ^ if , '' i > ui i * ‘ »n i‘ * • 

0/ fi idiftj jorci^ifif -i"- * F r- * ** f * f , 

Umkr iCa {!} [d) id i\.e rrii.fU^al kr^MYtlnr-' r<'4«' t!**'- If^ii i iri 

hm power,, os o rii'.irt m Hpvi.-:ofu io iv.u *i 'Iy wjrh >'*' I- ;.!, - ^ ' ! I*v ,s 
trat/e under sectdcn:,! 625 oi the 

Manki V, Bha^jwtiHfi ( 1 ). (ii’Kd'i i. .V ' oi Mi\il,t 

(%\f reierreci to.. 

Where a par vaN uoe d t.> hr,- F^'r -.i' h^<A ?,d } »{ » 

biuigalow and its contents be i]ie rv|.p)'i.;r o- | ,r::y, nia- v i%..- , i’a >' e',''f»yiut'r.r»:*, 
convicted under section f^2^* af t.ise l■^rlld t'c'd^’' : — 

IWd, that it was tlte duty m the sa Ioh** fa* tcidi f 

am fioiis r>22 and 617 )lirei‘tir. r fc^r c%rh n ‘s. tK buj'^^^d >‘a 1 ?r i '‘neus 

to ilm party dins nnvl^ly dispM'*’-,^’*;^* 

Ckimikal Riti.'E. 

The petitioner was a a annas eo-slutrer fif tiimr/nli ntirial, 
their interest in \aaeh the otiur (‘o-sluu'ers liful ‘•tOi nr leasml 
to one Eeazut Hossdn and others, the miisf<‘r» of tin* jir»'setit 
accused. It was alleged that in Atitnist HhiT. Kea/nt fiossein 
wanted the petitioner tt> lease his share ulsn to hisii. inn the 
former refused. On the flth September foilnvin^' tlie aeeijsed. 
Iveonoo Khan and others, netii. to the petitioner’s viliaL'e anci 
entered liis tiled bungalow, beat liini ami ioivibly misted 
him therefi'om. 

The accused were put on their trial before Ihilm 0 , f.. Roy, 
a Deputy Alagktrate of Oya, who examined the pnisecution 
witnesses and framed a charge under .seetitm l t 7 of the I’enal 

♦Criminal Reviskiit Xo. SW £tf lOdS, aoiiims tin- <jr.tt-iv i-f Nts.'.ititry Nnsh 
Gupta, Duputy Magistrate uf Gya, diucil 4ih Ma.v aiu) tkli .Jujit* ItHih. 

(1) {t'»04) I. L. R. 2? A!!, tia. li) {lSl»Sf 1. 1.. K. 2.'» Ciil.*. tWi. 
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Sfot K t,’'w lose was oonttaed 

.nao **^“*“*“ G'lpta Who, on the 16th April 

1908 conviotrf three of the aooused under section 323 of the 

olal n d K *“ “““Plotaowt was in possession 

• * bungalow at the time of the offence and had been 

ejected by the accused. 

On the same date the accused Keenoo applied to the Macrjs- 
trate for restoration of the articles found in the bungalow as 

well as possession of the latter. • - 

On the 4th May the Magistrate passed the following order :~ 

galol. tiled bun- 

Lh« rf accused wore convicted under section 323 of the Penal 

£m the b"“ r “ 

handedr, been used either to cheek the high- 

there TI ’ J f^«P®®ses8 the complainant from the bungalow, lifess 

the buncaln^^^T K ° ***'^*^ complainant from 

ston ofT *“ complainant to put in pcsse,- 

Sion of the property. 1 order the property to be returned to the party ^ 

^■diose possession they were found/’ * 

On the eth June the accused ag.ain a-pplied to the Magistrate 
for delivery of possession of the hungalo.v, and he paied an 

Older 111 tlie folio wing terms : — * . 

fotm^bwfr'“'r“'"^' “ "-h'-'* possession it was 

!q f K^‘ r Keenoo Khan wtis iu posso-ssion of it it 

is ti> be ixmcia over to him. " . 


The petitioner then moved the High Court against the two 
orders and obtained the present Rule. 

J/r. 3Iahmu<hil II aq (Jfr. Sultan Ahmed and 3Iahomed 
Alusfafa^ Khan with him) showed cause. Under section 520 
of the Code a Court of appeal or revision may interfere with 
orders passed by a Magistrate under section 517, 518 or 51d, 
but no such power is given with reference to orders under sec- 
tion 522. Section 423 (1) (d) only applies, when the main 
case has been revised and a consequential or incidental order be- 
comes necessary. Here the main order is that of the Magis- 
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trate sentencing the accused, but the Ibr** «‘iih r-'-hf-i •<n y 
to the order under section 5*22. 

xTIr. i2e?n/>|/ (mth him Bnbi>, f'h'tr'n tn'- tlse peti- 

tioner. There is nothins in th(* .ir'_nnut“!i'. 't th.' ii(.m ~idi>. 


[Beett, J Have we not a.n bih.Ti'n'' jiiri'dic >i\ Sec 
Rmn Cimndm Mlstry v. Xnbin Mirf'! .! ; -S*t* 

ManM r. Bhagivanti (2)] These ca^es ar*' in »:-i : ' s i-ir. 


BKETT axd Eyyes JJ. After heariiri ilie leart,. d rnuii'c! 
on both sides tve are of oi>inioii, that the mu-:’ iie roade 
absolute and the orders passed by the iH'inny Maei-uMii', an 
the 4th May and bth dune lOUS. d'rcininL' delivery e.f ihe huti- 
galow and its contents to the (ippu-ite parly, nuj'i i.e m'I usitle 
and in lieu thereof un ordet' pas.sed that tin* butie.duvv .utd its 
contents be made over to the petitioner, 

It is clear from the facts stated in tie j fit!. at Ui o the peti 
tioner’s case, in vviiieli he ehai’ired the ..pywit'- with 

having forcibly di.spo.s.se.'.M‘d him of ti «■ b.m. ilow -imiI it > i mi 
tents, was found to be true, and the oiiptwite pari v w,.- nm- 
victed under section r.2;-; of the Indian f’enu* ('ode .a liavini.' 
forcibly disposse.ssed him of both. In tho.o- «*ii'etuii-:;ntee.^ 
it was the duty of the Magistrate to pas< order- under-! i-iion- 
522 and 517 of the Crimina! Prueedure finl'- dir etiici r'-'iime 
tion to the petitioner of the bungaiovv mal it- er.infnj’.s, iroia 
which it w'as found he had beeii foreil.ly disuosjes-cii. 

It has, however, been contended on hehah' nf tho oppo-ile 
party that this Court has no power tu iinorfetv ijs r.'vhio.i w ith 
an order passed by a .Magistrate imder sctiim r>22 of liu- i'ofh* 
of Criminal Procedure, It is admitted liatt -nfii a, po\!t-r is 
expressly given with reference to au order under '■!>!•; '..h it, 
but it is argued that such a power is m>\ e.vpn-siv yivt u with 
reference to an order passed under “eefion .722 the {'ritiitiiid 
Procedure Code, and this Court cumiot iiiirrferc widi an order 
under the latter section. VVe ilnd, however, that tliis fpie.-iitm 
was before the Allahabad High Court in tht> can* ot v 

, BlMgmnii(2), and the learned Judges di-tim-t’v }«id that 

'p. ‘ ' 

! P) ( 1898 ) I. U H, 25 Gale, 630 * ( 2 ){ICNMiG L, IG 2 T All 4 r> 
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under tlie provisions of clause (d) of section 423 of the Criminal 
Procedure Code, this Court, as a Court of Itevision, lias full 
power to interfere with an order under section 522 of the Crimi- 
nal Procedure Code. The learned Judges in that case referred 
to the ease in this. Court of Mam Chandra Misiry v. Nobm 31irdM 
(i), as a|>par€nitly laying down a different view. The question 
wus not, lioirever, before this Court in that case, and the re- 
marks made by the learned Judges of this Court in their Judg- 
ment, ill wiiicli they deal the argument advanced on the 
basis of tile principles laid down by the Privy Council' in 
Rodger v. Vowpknr If Escompte de Paris (2) that it is the' duty 
of all Courts to take care that the act of the Court does no 
injury to any of the suitors, seem to indicate that, if a lit case 
for their interference had been made out, they would not have 
hesitated to enforce the prineipie. We agree with the vietr taken 
by the Judges of tlie Allahabad High Court, and hold that the 
objection taken cannot be sustained, and that this Court has 
poiver to interfere in revision. with an order passed by a Magis- 
trate imder section 522 of the Cri.mliial Procedure Code. 


Ahimed Ali 

V, ' : 

Keenoo 

Kha.w. 


We, therefore, make the Rule absolute, set aside the orders 
of the Deputy ilagistrate, dated the 4th May and 6th June, 
and in lieu thereof direct that the bungalow and its contents 


be made over to the petitioner. 


Mule absolute. 

i 1 ; i ISliS) I. L. li. Ciilc. frill. (2) (imi) L. it. 3 P. Ct 4-65, 4ns. 

E, H. M. 
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Mn Jmtice Mrcii and Mr* 

■ FEmm'JMA HATH MITfiA. 

V. 

. EMPEIiOB.^ 

Cdm}wiimoU---Bitihi^Qf (he tiivu^Hd t!> crcm-emmin^ tnc prr.f^i'c^du n 

ami io produc€^ de/cmc irld.n^t cc'mrniimtnt^-- Pnirer 0 / Mai^Mratr in 

commit ut aap Bimjc 0 / Mt cadi—JurkHiictwH nj tkc liajh i imrt, an u Court 
of Jicvmont io qumh a eummiimmi mudc to U ih its iJrkpjml . Cfimmtd 
Jurimikimi — Crimaml Froctaun' Code {Act I" oj ddkt dJo imd 

3i7* 

^iSe<;iiaii oi tba Cnauu;U i’rocciiurc C'i’Ue Viiuui.3w la reaU ;i.,s fr, 4 t'ijVi’S tu 

6. :20S, reader ii^iii^l-erairve oa a aiier he ha*> lii.u'iueii l4j 

eommii iliO ease m ihe> feessiuus, to iuk<w ua- aceu^td lu uvjsH-i xafena/ ihe 
proseeulioa wiiuesses aua tu euli m ids dcUmve* 

W'der©, therefore, tlie aeeused did not eross-exairdae the prc»scH*iiti<’ii wit- 
nesses immediately after their examyaiiumdu-ehiei, but a|;»|*lkHi lo ilie .MrigiH- 
tmte, after the elom oi the pimeention, to vn ss-examhie thein and ui examine 
defence tvitnessos 

Mddt that the Magistrate was justhied under s* 347 in eoimwiitin^ the emo 
without the eroiss-exmniuation of the limseeution -svitnesf-es and tlii* oMimiiiH- 
tioii of tii© witiiesbes for the defence^ 

In re Ciiv& FnraM (1), lollow’ed, Qmen-£mpr>'s v. Ahmud fid Cmpfr^tr 
Muham^md EmiiiZ)^ dissented from. Qmcn^Mniprw w ^^uuikn Sajm:) 

(4)» distingiiishe d. 

i^umre Whether the High Coint, In its Appehaie and litwisiniml »lunViiir« 
tion, has poxver to qtiMh a eommitment made to the ihnrt in iu yri,tnwd, 
Orinainai dimsdictlon. 

Obiminal Rule. 

The petitioner, wiio was the printer and publisher of « verna- 
cular newspaper called the '^Jagmiktt'P was placed before the 
Chief Presidency Magistrate charged under s. 124A of the Penal 
Code in respect of certain seditious articles published in the 

* Crimmal Revision No. 788 of X808, against the order of T. TiioruliiH, Kstj., 
Clxief Presidency Magistrate of Calcutta, doted the 23rd of dime I!)0S. 

(1) (1898) Ratonlal’s Unrop. Cr. Ca. p. 975. (3) (1903) 1. L. K. 2fl All. 177. 

(2) (1898) I. L. R. 20 AU. 284, (4) {I8U3)L L. B. 21 Cidc. 042. 
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above paper in itS' issue of the 9th May 1908. It appeared 
that the petitioner, who was unrepresented, did not cross- 
examine the prosecution witnesses immediately after their 
examination-in-chief , but on the 23rd June, when the prosecu- 
tion had closed its case, a pleader appeared on his behalf and 
made an application to the Magistrate to be allowed to cross- 
examine the prosecution witnesses and to call witnesses for the 
defence. 

The Magistrate refused the application and committed the 
accused to the High Court on the same day. 

'The third Sessions of the High Court, to which the petitioner 
stood committed, commenced on the 1st July, and the appli- 
cation to quash the commitment was made on the 8th instant, 
but before his case was taken up. 

Mr. C, J?. Dass (Mr, S, W, Jlaldar and Babu Narendra Kumar 
Bose -with Mm), for the petitioners. As to the jurisdiction of 
this Court, the “word High Court ’’ in^ s. 215 means, accord- 
ing to the delinitioii in s. 4 (j), the highest Court of Criminal 
Appeal or Revision. In Chapter XXIII, no doubt High 
Court means the Court in its Ordinary Original G'iminal Juris- 
diction. Section 208 is imperative, and s. 347 is to be read sub- 
ject to it. All accused has the right of cross-examining tlie 
prosecution witnesses before commitment : Queen-Empress v. 
Sagal Samba Sajao{l}, The Magistrate has no power to com- 
mit, until he has taken all such evidence as the accused may 
produce before Iiim : Quesri-Empress v. Aliunad (2), followed 
ill Emperor v» Muhammad Hadi (3). 

The Siamimg Comisel (Mr, If. {Jrcfari/), instructeci by dir, 
Hume, for the Chowa, Section 347 of the Code is not ccnitrol- 
led by s. 206. Its terms are imperative. If it appears to the 
Magistrates at anp singe of the proceedings that the case ought 
to be tried by the High Court, he skull stop further proceed- 
ings and commit. Under s. 208 the accused has the right to 
cfoaa-examhie a proseeulion witness immediately after his cx- 
ammatic)!i-in-ehief, but he has no right of cross-examinaiion 

(!) (1803) 1. L R. 21 CaIv. tl42. {IS9S) I. L. E. 20 AJL SfH. 
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at the end of the prosecution ea?^e, when the 31aJri^t^ate has 
inacle up his mind that the ca,se must he euiniuiitiHl. Refers 
to i>? re. Clire Durmt (1). 

.Brktt and Bytes JJ. The present applieutioii is iinule 
to ns under s. 215 of the Crimmal PiTKaHlnrc^ (ttuie prayiitir 
that we will quash the commitment made hy the Chief Presi- 
dency Magistrate to the High Court of the petiritaier, Phaniii- 
dra Xath 3Iitra, on a charge under section 1 24 A nf tlu^ riiclian 
Pena! Code. The grounds, on which we are a>k(-Ml to tpuisU 
t,he commitment are, that the Presidency 3!ajiistratt‘ refused 
to allow the petitioner to cross-examine the witlU‘s^es f^xa!uint*d 
for the proseeutioii or to ante ami examine witne'-**‘es in his 
defence, it being contended that the provisiims of s. 2^8 cif t!ic 
Criminal Procedure Code are imperative am! thai thi^ .Magis- 
trate was in law bound to allow the petitioner these pri\ih.tges 
It seems that, while the 'witnesses .for the prosecut ion were beiiur 
eitcM and examined, no attempt w'as madi* by the mniised to 
cros,s-exa'mine them, and that the applic/alitin to cro^-'-exaiiriie 
those witnesses and to cite witnesscss for th,e defeuci^ w;is made 
to tiie Presidency JIagistratc after the I'ncKccution liaii Ehoi,*d 
its case, and the Magistrate had decided toc*omiiiit the peti- 
tioner for tria-l to the High Court 

The present application is, so far as we are aware, itie first 
of .its kind, whieli has been made to this (Vmrt in t!ie extrcisc* 
of its Ordinary Appellate Jurisdictioiu and it seem- doubifiil \o 
one of us whether, in the excreise 4if that jiiri>dietioiu wt‘ have 
power to quash a co,niiiUtment madet<j this four! he trial 
under its Ordinary Original Crimimd. Jiiii^dictiom The 
practice in somewhat simihir cases has inaai to aj»p!\ to tlie 
Judge exercising the tlrigiiud Criminal JuriMlieCaai of ilu* 
Court. Tile question of jurisdietiiui i- one i,i!' i'onsidora'ihe 
importance, but as the present applhauion is urgeirr. we do 
not propose to deal with it, as we hohi that the appliratiun 
must fail on the merits, . . 

The question, tvhieli is raised by the applicai ion. is wlicther 
s. S47 of the Criiuina! Procedtire Code is to be ri*ad as siibjivi 

Ig} (lS9S)' Ilatainai'a laire|>. ’ Cr. 
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to the provisions of s. 208 of the Criminal Procedure Code, 
so as to render it imperative on a Magistrate, after he has 
decided to commit an accused for trial to the High Court, to 
allow him to cross-examine the witnesse for the prosecution 
and to call witnesses in his defence. In our opinion the ques- 
tion must be answered in the negative, and in this view we 
^ are supported by a decision of the Judges of the Bombay High 
Court in the case of In re Clive Durant {1). Section il47 dis- 
tinctly lays down that, when a Magistrate has made up his 
mind to commit an accused for trial, he shall stop further 
proceedings.’’ The section occurs in Chapter XXIV, which 
lays down the general provisions as to enquiries and trials, 
and its provisions caimot be held to be governed by the pro- 
visions in Chapter XVIII of the Code, which lay down the 
procedure to be ordinarily followed up to tlie time wlieii the 
Magistrate decides to commit. 

The attention of the learned Judges of the Allahabad Court, 
who decided the cases of Queen-Empress v. Ahmad (2) and 
Emperor v. Muhammad to which we have been re- 

ferred, does not appear to have been invited to the provisions 
of s. 347 of the Criminal Procedure Code and the case of Qmen- 
Empress v. Sagal Haniba Safao (4) is clearly distinguishable 
from the present, as in that case the point determined was 
that the depositions of witnesses, w^hom the accused had not 
been alio\¥ed to cross-examine before the committing .Magis- 
trate, w^ere not admissible in evidence in the Sessions Court. 

We decline, therefore, to interfere and dismiss the applica- 
tion. 

Rule discharged. 

K. H. il, 

(1) (I89S) RataBlaFs Uiiiep. Cr. Ca. p. 975. (5) (190S) i. L. R. 29 Ail. 177* 

, (.2) (1898) I. L. .B. 20 All. 264. ( 4 ) ( 1893 ) 1 . L. B. 2i CMc. 642. . 
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Beiora 31 r. Justice Wmdmffc. 

KEISTA CHAXDKA GHOSE 

V. 

KRISTA SAKHA GHOSE.* 

Retcfiver — Lemc — S immmnj jmkdictimi^Bmmdi^-^ n i ere si'- - • it f r r 1 1 ‘#r > 
aceounis----Pmciim: 

Wliei'e a. lease had been already granted by a Heeeivei* acting mwler an order 
of Court, and possession of the property had been given to the and mih- 

secpiently eertain parties applied to the Court lor a dcehiratit'fi thwl tl;e lease 
.was .invalid, and for certain other .reliefs against the Heeeiver and ilie It-ssfe. 

HeM, tliat .no summary order ecniid be passed to net asidt) tlie leaFr-, The 
proper remedy w'ould be by suit against the Eeveiver, and also agaiupt the 
lessee, if it teas alleged that the lease was obtained by coiliisioii. 

Sure^idro Keshub Hoy v. Doorga Soondery Jjossfe ( 1 ), ilkiinguishecL 

Held further^ that on tins application no order could be rnade agaiiibt tin? 
lessee for interest on arrea.rs of rtnit, nor could any tmivr b> passed agaitwi the 
Receiver in respect of the sam.e, as this wa.s a matter touching the Recei^'er'e 
accounts. 

Original Suit. 

This was an application by certain of the present parties to 
an old equity suit for a declaration that the lease of a certain, 
zemindari granted by the Receiver was invalid and for cer- 
tain other incidental reliefs against the Receiver and tiic lessee. 

The material facts were shortly as follows : — 

On August 19th, 1823, Raja Raj Krista died, leaving a 
will, whereby he appointed Kriste Chaudi-a Uhose and Krista 
Sakha Ghose amongst others his executors. On .May 22nd, 
1834, this suit was instituted in the old Supreme Court by 
Krista Chandra Ghose against the defendant executor, the 
other executors and the heirs of the Raja for the administra- 
tion and partition of Ms estate, for the appointment of a Re- 
ceiver and other incidental relief. 

* Ordiuary Ofiginai Cwi Juxifidietioii* .... 

.■Cl) (1888) I. L. R. lo'Cak. 253. 
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By an order dated the 16tli September 1836, the Receiver 
of the Supreme Court was appointed Receiver of the estate, 
and by a decree passed on the 10th April 1838, the respective Chose 

shares of the heirs were declared, and a commission of par- keisVa 

tition was directed to issue. Sh™b. 

A large portion of Raja Raj Krista’s estate, however, in- 


cludiug the zemindari Oangamayidal, continued to remain 
unpartitioned, in the hands of the Receiver of the Supreme 
Court, and on the establishment of the present High Court, 
iu the hands of the Receiver of the latter Court. This suit 
was, from time to time, revived in the names of the repre- 
sentatives of the parties, who happened to die or relinquish 
their interest, and the present applicants were brought on 
the record in the place of their predecessors in title by an order, 
dated the 12th November 1902. 

On the 5th March 1902, an order was passed giving the 
Receiver liberty “ from time to time, without further order of 
the Court, to lease the said estate, for a term not exceeding six 
years, on such terms as to such Receiver may seem reasonable.” 

Under the last mentioned order the Receiver granted a 
lease of the zemindari of Gangamaiidal to Raja Benoy Krista, 
one of the parties to the suit, at a yearly rental of Rs. 64,500 
for a term of six years expking on the 11th April 1908. In 
November 1907 the petitioners offered to take from the Re- 
ceiver a lease of the zemindari, on the expiry of the current 
lease, at an enhanced rent. On the 7th January 1908, that 
is, before the termination of the current lease, the Receiver, 
without notice to the other parties to this suit, granted a lease 
of Gangamandal, for a further term of 6 years as from the 11th 
April 1908, at the same yearly rental of Rs. 64,500 to the 
same lessee. On the llth February 1908, the petitioners 
made an offer to the Receiver to take a lease of the Zemin- 
dari for 6 years at an increase of Rs. 10,000 over the present 
yearly rent, and on the 6th March 1908, the Receiver inform- 
ed the petitioners that he was not in a position to accept their 
offer. On now discovering for the first time the lease grant- 
ed on the 7th January 1908, the pet tioners made the present 
furthetr charging the Receiver with having failed 
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to enforce the terms of the previous lease against Raja Eenoy 
Krista, in not realizing from him the interest payable by him 
on arrears of rent. 

This application, which was on notice to the parties, was 
for a two-fold order ; — 

(i) That the ease of the 8th January liiOs granted ijy the 
Receiver to Raja Beaoy Krista be held to be hivalid as agaimst 
the applicants and that a lease of Gnnrjamanda' be granted 
af ter due advertisement so as to secure a larger rental in the 
interests of the estate ; and 

(ii) That the Receiver be directed to realise, all sums due 
for interest from the said lessee Raja Benoy Krista or he do 
personally make good the losses sustained b_Y the estate in 
that behalf. 

The first part of the applieation was heard on June Stfs, 
1908. 

Mr. A. Vhanilhuri for the petiiioners. aJid Mr. Chakrnmrii 
for some of the parties, in sup})c)rt (J the {iCtition. applied for 
an adjournment to file further atlidavits. 

The Advocate-General {Mr. Xbiiia) (Mr. Stokes with him) 
for the lessee, Rajah Benoy Kiista, took the preliminary 
objection that the application could not be entertained. The 
lease was esecuted on January Sth and possession was tiiken. 
The matter had passed out of the stage of a contract and liad 
resulted in a conveyance of the property to the lessee. I’lie 
Court had no power to pass any summary order on this 
cation, declaring the lease invalid. The petitioner.^’ remedy 
lay in instituting a separate suit. 

Mr. Chakramrti. Parties are always allowed to appear 
fro interesse mo. The lessee was a party to this suit , and all 
the parties were before the Court. The Court can always 
control the management of an estate by the Receiver. Set' 
Swrmdro Keskub Roy v. Doorga Sooniary Doss e (1). The 
jurisdiction extends beyond the region of contract. 

Mr. A. Chaudhiiri. The act complained of was an act of 
the Receiver. The lessee being a party to the suit, could 

(1) (1888)I. L. E. ISCak. 233, 
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always be brought before the Court : See Woodroffe on Recei- 
vers, pp. 220, 221. 

Mr. G. i?. Das, for some of the parties, supported the Ad- 
vocate-General and cited Ghosal v. Ghosal (1) decided by Sale 
J. in favour of his contention. 

The Advocate-General, in reply. Both the cases Snrefulro 
Keshub Boy v. Doorga Soondary Dossee (2) and Came v. Branc- 
to* (3) cited therein, dealt with matters of contract, and are to 
be distinguished from the present application, where the lessee 
has rights in rem. Similarly with the. case of De Winton v. 
The Mayor of Brecon (4)., where the Receiver parted with 
money without the sanction of the Court. In the present 
matter the Receiver had the Court’s sanction, and the only 
question is, whether he exercised his discretion properly. 

Mr. B. 0. appeared for the Receiver, and Jfr. IL D. 

Bose, and Jfr. Basul for other parties. 
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WooDEOFFE J. The Advocate-General appears on behalf 
of the lessee Rajah Benoy Krista Deb, to whom the Receiver 
has leased the property, the subject of this application, and 
takes a preliminary objection that this application eamiot 
be entertained and that the lease having been already ex- 
ecuted, no summary order can be passed, such as is asked for 
here. On the other hand, reliance is placed upon cases, in 
wh'.ch the parties were allowed to appear pro inter esse suo ; 
but these cases do not apply, because there the question 
arose on the application of third parties aggrieved by the 
Court’s action through its Receiver., and the Court grants such 
an applicatio,!! by reason of the control it necessarily has over 
its Receiver’s action. This is not a ease of that kind, I am 
not asked in this matte,r to control t,he action of the Receiver, 
because the Receiver has already done that which is complain- 
ed of and has conveyed the property into the. hands of the 
le.ssee, .a third party, to whom the Receiver, under the order 
giving .Mm authority to do so, granted a lease, which has 
been completed and under w.hich possession has been given, 

C3> (1869)' 17 W. R. 342, 837. 

(4) (1860) 20 Beav, 200. 


(1) Unraported. 

(2) (1888) I. L. R. 15 Cale. 253. 
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Admittedly, in this case, the lessee is also a party to t he suit : 
but though he is subject to the jurisdiction of the rou t as a 
party, he is not subject to its jurisdiction as lessee. This 
is not a case in which the matter rests on an agreetiient , which 
has not been carried out, and m whicli tlie Court mn}' inter- 
fere to prevent its Receiver giving effect to the pri:t]toscd 
agreement. This is a case, in which tiic matter has passed 
out of the stage of agreement, and has resulted in a convey- 
ance of the property to the lessee. A.s long as that lease 
stands, the property must be taken to be in the lessee, and 
I do not think that I can, on this application, set a^idc that 
lease. 

The course open to the applicant appear’^ to me to be by 
proceeding by suit against the Receiver, and alsfu if it is 
alleged that the lease was granted and obtained by collusion, 
against the lessee. In the case cited. Sinrmlro Ke.'^Jiuh Roy 
V. Diirgasoondery (1) the- Court wa-; a<ked lo control 

the action of the F’eeeiver and lo enforce the applieant’s 
right to have a lease, for which a contract had been entered 
into ; and in the English eases therein cited, the matter .‘ftill 
rested oit contract and an order was made directing enrpiiry 
as to damages against the le.ssee, wlio had repudiated the 
contract, and in the other case, the Receiver had parted with 
money without the authority of the Court aird so tht‘ Court’s 
money was ordered to be paid back. But here, unless the 
lease is set aside, the interest is not that of the Court, or of the 
parties, but of the lessee. 

Under these circumstances, the application appears to me 
to be not entertainable and must be disnii.ssed. 

I need only add had the preliminary point not prevailed, 
I should have been disposed to grant the adjoimimcnt a-ked 
for by Mr. Chaudhuri and by .Mr. Chakra varti in order tt» 
put in further affidavits. 

Application 

The second part of the application %vas heard liu June dgnd, 
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WooDEOPi’E J. This is a part of an application, which J 
dealt with on the 8th June 1908. On that date, I dealt with 
the question then raised, as to whether the lease granted 
the Receiver to Raja Benoy Arista Deb Bahadur should not 
be set aside, which I then decided in the negative. Anothei 
part of the application asks that the Receiver may be direct- 
ed to realise all sums due for interest from the lessee or he d 
personally make good the losses sustained by the estate. As 
regards this application, a distinction must be drawm between 
the present and the late lease. As regards the present lease, 
it is clear, if the parties insist on it or any of them, that the 
terms of the lease must be strictly enforced, and, if tiie 
rent is in arrears, the lessee must pay interest ; but on the- 
other hand, the lessee is not bound to pay anything under 
the lease before it is due. Then the question arises, as to the 
late lease, whether an order can be made as to the interest 
on the arrears of rent, which it is said amounts to a large sum 
of money, nearly Rs. 9,000, and which should, it is said, have 
been recovered by the Receiver from the lessee. There 
appears to me to be two objections to this part of the appli- 
cation. 1^0 order can be made against the lessee on the pre- 
sent application. If it can, it is said, the lessee holds a dis- 
charge from the Receiver for all the rent ruider the late lease. 
However that may be, it is sufficient to say, no order can be 
made against the Rajah on this application. Then, if the 
applicant has any remedy against the Receiver in respect of 
these moneys, the matter cannot be gone into on this applica- 
tion. It is a matter touching the Receiver’s accounts. In so 
lar as the Receiver’s accounts have been passed, the matter 
may be taken to be conciuded. So far as the accounts have 
not been passed, it is open to the parties to raise the question 
on the passing of the accoxmts. The answer of the Receiver 
as to the payment of interest on arrears of rent not being in- 
sisted on is given in the 4th paragraph of his affidavit sworn 
on the lith June 1908, in which he states that the parties 
agreed to waive interest on arrears of rent, because the lessees 
agreed to pay a monthly allowance of Rs. 3,000 in advance and 
Rs. 3,000 before the closing of the Goart offices for the pujahs 
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and this agreement, was iii eorisideratioii of the interest hires- 

peet of each iastakaent of rent not being hisisted upon. As 
I have said, I desire to express no opinion on the merits of 
these contentions, because, in so far as they are against the 
iessee, they cannot be gone into in these proceedings ; and as 
against the Eeeeiver, they must be raised ( if at all ) on the 
passing of the Receiver’s accounts and the Court can then 
determine, whether the matter can then be gone into or 
whether it is one, as to which the parties must file a suit against 
the Receiver. I express no opinion on the merits. The result 
is the application is dismissed with costs. 


A'pplimtion dismissed. 


Attorney for the petitioner : C. C. Bose. 

Attorneys for Raja Benoy Krista Deb : JJorgan th Co. 
Attorneys for other parties : A’. K. Deb, Leslie L- Hinds, 
Watkins do Co., B, A. Bose A' Co., V. C. JtlMtr, A, A'. Chose, 
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Before Mr, Justice Stephen, 

EBRAHIM ISaiAIL TIMOL 
PROVAS OHANDER MITTER.* 

Jurisdiction — Suit for land — Suit by lessee for rents and profits during absence 
— Lessor in possession — Letters Fatent, 1S65, cl, 12, 

A, a lessee of certain premises outside the jurisdiction of the Court, having 
vacated the premises on account of being sentenced to a term of imprisoniBcnt, 
on his I'elease brought a suit against the lessor, who had in the meantime taken 
over possession, claiming the rents and profits arising therefrom pending the 
termination of the lease, and farther claiming that the lessor during his 
absence became trustee for him. 

At the hearing the lessor contended there was no cause of action as this was 
a suit for land. 

Held, that, inasmuch as the lessee was seeking to obtain possession of the 
premises by claiming the rents and profits from the lessor, he sought to do 
something, wiiich directly afiected the property, and therefore this was a suit 
for land outside the jurisdiction of the Court and must be dismissed. 

Delhi and Lom'ion Bank v. Wordie (1), Kellie v. Fraser, (2) and Hara Lai 
Banmrjee v, Nitambini DebiX^)iQ]lov,'ed, Eungo Lull Lohea v,John Wilson {4c) 
distinguished^ 

^ Obiginal Suit. 

Tins was a suit brought by the plaintiff, Ebrahim Ismail 
Timol, for an account to be taken by the High Court of certain 
sums of money due to him by the defendant, Provas Chandra 
Mitter, under a lease, and for damages resulting from the 
wrongful removal of certain stables ; and further that the 
lease and the rights of the plaintiff as lessee be declared valid 
and subsisting, and that the plaintiff be entitled to receive 
the rents and profits of the premises pending the termination 
of the lease, or that in the alternative the defendant do pay 

* Original Civil Suifc No. 462 of 190S. 

il) (1876) I. L. B. 1 Calc. 249. (3) (1901) I. L. R. 29 Gale. 315. 

(2) (1877) I. L. R. 2 Calo. 445. (4) (1898) I. R. R. 26 OaOe. 204 ; 

”2 C. VV. N. 718. ' 
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to the plaintiff the sum of Es. 1,500 with interest at 4 per 

Ebbahim cent, per annum. 

ISIIAIL 

Timol The facts were shortly as follows : — 

Feotas By an Indenture of lease, dated the 2Tid XoTcmber 1905 and 

CilANDEB , ■ , 1 

Mittbb. made in Calcutta betweeii the defendant as lessor and the 
plaintiff as lessee in eonsidemtion of a monthly rcnit of Rs. 220, 
the defendant demised and leased to the pliiiiiMI a rlwellin^ir 
’ house and premises Xo. 38, Elgin Road, in the town of Calentta 
for a term of 15 years from the 15th September 1905 until the 
BOtii September 1920. subject to eertain eoTcnaiii? rotifahied in 
the lease, of which one provided, that the plaintiff shoidd de- 
posit with the defendant the sum of Rs, 1,500 to carry interest 
at 4 per cent, per annum as seciirdy for the due naynienf of 
the rent reserved. Thereafter the plaintifT paid to the do^en- 
dant the sum of Rs. L500 by way of security and took posses- 
sion of the premises about the 15th Peptemher 1005, He paid 
the defendant the rent reserved hr the lease until the month 
of Mar 1906, having previous to that date erected upon the 
premises certain tiled stables at a cost of Rs. 3,500. The 
plaintiff in his plaint stated that on the 12t!’i August 1906 he 
received from the defendant a letter demandincr payment of 
the rent due for the said premhsc^s for the lunrith of duty 1906, 
and as he was himself unable to attend to business lie imme- 
diately handed the letter to his uncle, T>, L. and 

instriicted him to look alter the matter, but he fourici on enter- 
ing the premises on the I6th August 1906, that the defendant 
had leased it to a third party at a rental of Rs. too, and had 
removed the stables erected by the plaintiff and soli! the 
materials used in ereetiiig the stables. 

The plaintiff also pleaded leave to institute his suit under 
■ clause 12 of the Charter.- 

The defendant in his uTitten sfatement dimierl flint the 
plaintiff paid rent up to Way 1906^ and ahcyed, ihnt he only 
paid rent up to March of that year king after it hfcame due. 

Thereafter^ being unable' to realij^e rent from ilic plaintiff, 
the defendant brought a suit in the Small Cause Court of 
Sealclah in July 1906 for the recovery of rent clue for Anrih 
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May and June 1906, and obtained a decree on the first of 
August 1906. The plaintiff after institution of the Small Cause ® 

Court suit paid up Bs. 220 and the defendant has given him Timol 

credit for that amount. The defendant then took out execu- PboVas 

tion against the plaintiff and found the premises abandoned mitter. 
by the plaintiff and all furniture removed. At about this 
time the defendant heard that the plaintiff was convicted of 
criminal breach of trust and sentenced to a long term of im- 
prisonment, and he also found that the water pipes had dis- 
appeared from the premises, and that the electric fittings had 
been damaged. After taking possession of the premises the 
defendant found that the plaintiff had erected tiled huts on 
the tennis Court without his consent, and contrary to the 
terms of the lease. The huts were of small value, and the 
defendant submitted that they became his property absolutely 
under the provisions of the Transfer of Property Act. 

The defendant denied the statement that he relet the premises 
Rs. 400, but alleged that he gave a fresh lease of the premises 
to a Mr. Goodwin for a term of 3 years and 5 month.s at a 
monthly rent of Rs. 265. Subsequently the defendant re- 
moved the tiled huts and sold them for Rs. 70, the best avail- 
able price at the time. The defendant submitted that, inas- 
much as the plaintiff allowed the rent to fall in arrear over 21 
days, the lease thereby terminated and was no longer subsist- 
ing. The defendant further submitted that on the alternative 
claim of Rs. 1,500 with interest, the following was a summary 
of what was due to him bv the nlaintiff. a. Amount due on 

nterest at 6 per cent. — 
e month of July, 1906, 

; damages sustained by 
.g vacant during August 
S sum which the defen- 
iise.s on account of the 
nises. c. The sum of 
0 pay for brokerage, 
jlaintiff. 

entitled to a set off of 
Rs. 2,597-15agami3tthe 
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sum of Rs. 1,500 with interest at 4 per cent, and submitted tbat 
there should be a decree in Ms favour for the difference. 

3ir. Pugh and 3Ir, Stokes for the plaintiff. Thi.s is not a 
suit for land, but for money only. Runga Lall Lohea v. John 
Wilson (1), Kellie v. Fraser {2), Delhi and London Bank v. 
Wordie{'A), Hara- Lai Bannerjeev. Niiamhini Debi (4), referred 
to. I shall be satisfied with a personal order against the de- 
feiidant The mere fact that the suit is about land is not 
the test, tho real question being, is it a suit for dispossession 
of land ? Land Mortgage Bank v. Sudvrudeen Ahmed (5). 
The defendant never received the money for rent at the house 
of the plamtiff , but ahvays in Calcutta. The only case against 
me m Mara Lai Bannerjeev. Niiamhini Debi (4), where Haring- 
ton J. held that a suit for administration was a suit for land. 

The Advocate-General (Hon’ble Mr. 8. P. Sinha) (with him, 
Mr. Chahravarty and Mr. S. R. Dass) for the defendant. I 
admit that a suit for rent is not a suit for land, but this ia 
not a suit for land. The prayer in the plaint shows that he 
is seeking to obtain such title as he can have to the land. The 
suit is not merely for a declaration, but is a suit to obtain 
control and possession of the house itself. The plaintiff under 
his plaint claims that, inasmuch as the defendant took over 
possession of the house, he is a trustee for the plaintiff, and 
that he is to receive the rents and profits for the plaintiff. He 
does not claim the surplus rents and profits, but claims to be 
entitled to the rents and profits. Rungo Lall Lohea v. John 
Wilson (i) distinguished. SeeFoa’s Landlord and Tenant, 
page 397. This case is similar to Delhi and London Bank v. 
Wordie (3). The words in clause 12 of the Charter mean the same 
thing as section 16 (a) (&)(c) {d) (c) and (/) of tiie Code. Nalnm 
LaksMmikanfham v. Krishnasawniy Mudaliar (6) referred to. 
Section 16 of the Code shows what really is a suit for land 
Kellie v. 

(1) (1898) I. L. K. 26 Calc. 204 ! (4) (1001) T. 1, K. 20 Calc. 315. 

2 C. W. N. 7IR. (.’>) (1802) T. L. B. 10 Calc. OSS, 360. 

(2) (1877) I. L. B. 2 Calc. 445. 302. 

(3) (1876) J. L. E. 1 Calc. 249. (6) (1903) I, L. R. 27 Mini 157. 
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iraser (2). Tie nature of the suit is really to recover uo^ 

aes clearly within nia io Posses- 
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«ion and ooxnes clearly within clause 12 of the 0^^ 

Stephen J, tlais case the oIoitTfiff • 

under the foUowing circumstance! 

Oil the 2 iid of November 1905 ^ 

» Wota W, and 

mittedly beyond the limits of the lotal Oria ’ 
of this Court. The lease wa^ f Jurisdiction 

September 1905 ft ^ l^th of 

we are concerned ; the first was P^^>^ions with which 

-try by the landlord t ore of - 

other provision gave him a rio-ht . of rent, the 

their beiug vacated by the tenant premises on 

case to relet the premfses th!T ! that 

covenants, and in particular bei^TiiabhT'''^ 
of the rent on re-letting by the ]-, deficiency 

was that the rent for the months of TpriT V °°-rred 

into arrears, and the landlord obtained tell 

these arrearl in the Llu ^ of 

defendant on hia bein^ con. J«Tj,Tfa 7*“ 

plaintifTc chief content^™ rC"3 ? 

the premises nnder the second of the entered on 

mentioned, and that the Tel *'>“ I W 

the defendant is a trustee for his benefit ^®^^inated, but 
Sts that he has received in the pro- 

account to him for any rent he has ofatlfte^ft .T 
exceedmg the amount which the phintiff^h premises 

pay. He also claims damages for!S f 
defendant has pulled doivn and nit *•’ ^ ®ays the 

terminated, a return of Bs son if the lease is 

the defendant as security for rent ’ ^ deposited with 

Of t^/u^di^r 

ana can* 
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not therefore be tried by this Court under the powers 
conferred by clause 12 of the Letters Patent, To decide this 
question I must m the first place look to th<‘ prayers of the 
plaint to see what exactly are the reliefs claimed. t>i‘ these 
I need consider 01 % the first four. By tlie first and 
second the plaintiff asks for an account of money dtie to him 
under the lease, by the tiiird for a declaration that the lease 
and the rights of the lessee are valid and sub.sisting, and by 
the fourth for a declaration thui- he is entitled to the rcnt.s 
andprofits oft lie premises pending the termination of the lpa.se 

The subject matter of the first and second of these is moitey 
in the hands of the defendant as trustee for the piaijttiff and is 
based on events that have occurred. The subjt'ct matter of 
the third and .ourth must apparently be the premises in ques- 
tion and the rents and profit.s ari.sing tluTciruin. The grant- 
ing Ot the third and fourth ])ra 3 -er,s will enable the plaintiff 
to recover rents i’rom any tenant o: the iioiise. anu will thus 
pvit the plaint iff into possession 01 the hou.se by recei]*t of its 
rent. The law applicable to the case mat' bo gatherc'd from 
several decisions in this Court. In the liiSl piaco a comparison 
may useluliy be made between the two cases of the ih Iki and Lon- 
donBankv. Wonlie 1) m.d Kdiit v.Lrmer{2). The first oiThese 
was a suit to have certain irust.^ carried into effect , and it s express 
purpose is stated by Garth C. J. to be to compei the saie of 
certain land not within the local jurisdiction of the Court. It 
was held that the case depended on whether the suit was 
“ brought subbtaiitiaiiy for rand, that is for the purpose of 
acquiring titic.^ to, or conuoi over, land ” within the meaning 
of clause 12 ; and on the facts it was decided that it was and 
that the Court had no jurisdiction. 

The second case, which i.s one of two chieliy relied on by 
the piaintiff, was an application to file an award, by which a 
dissolution of a partnership was awarded, and it wits oriieied 
that a tea garden at Darjeeling, the property of the panners, 
should be sold. It was held a suit to effect what was ordered 
by the award could not have been a suit for land, because 

(i) I- h- fol tJalo. 249. (2) I. h. B. 2 Calc. 443. 
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the object of the suit would have been to enforce a dissolution 
of the partnership on suitable terms and not to obtain posses- 
sion of or acquire a title to the tea garden ; and that the ap-^ 
plication was therefore within the jurisdiction of the Court. 
The case of Bungo Lall LoTiea v. Wilson (1) is also relied on by 
the plaintiff. There the suit was for rent of premises in 
Howrah. The defendant did not deny that they were ten- 
ants of the premises, and were liable to pay rent for them. 
What was disputed was the terms of the tenancy and the 
right of the plaintiffs in respect of it. No relief was asked for 
in respect of the land, and it was not sought to deal with it 
in any way. It was accordingly held that this was not a suit 
for land under clause 12. In ffara Lall Bannerjee v. Nifambmi 
Debi (2) the plaintiff sued for construction of a Will, for ad- 
ministration of the property demised, and for the immediate 
possession of immoveable property at Hooghly. Following 
the decisions in Delhi and London Bank v. Wordie (3) and 
Kellie v. Fraser (4), it was held that the suit was for land. The 
facts of this case seem to me to show that as fat at least as 
the third and fourth prayers are concerned the suit is one for 
land. This appears to me certainly so in view of the case of 
the Delhi and London Bank v. Wordie (3) , and.I see no reason at all 
for not following that ruling in consequence of anything that is 
found in the decision in Kellie v. Fraser (4). Indeed the difference 
between these two cases seems to me to show that th^s is 
certainly a suit for land. I was at first s’^ruck with the case 
of Bungo Lall Lohm v. (5), but on looking into the 

facts of that case I think that it is abundantly clear that it is 
entirely different' from the present one. What the plaintiff is 
seeking to do is to do something, which will directly affect the 
property, namely, to obtain possession of it by receipt of rent. 

Under these circumstances I hold that this is a suit for land 

* 

outside the jurisdiction of this Court and consequently' that 
it cannot be brought as far as prayers 3 and 4 are concerned* '. 
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(1) (1898) I. L. B. 26 Calc. 204 : 2 C. W. jr. 71S. 

(2) (1901) 1. L. K. 29 Calc. 31.'). f t) (1877) f. L. R. 2 Calc. 44.1 

(3) (1876) 1. h. R. 1 Calc. 249. (5) (1S9S) 1. L- B. 26 Calc. 204 ; 

2C. W. N. 718. 
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It then remaiiiS' to be considered whether I can entertain- the 
pmyer for an account by the defendant j and the prayer for 
damages in respect of the pulling down of the stables referred 
to by the plaiiitijff. It seems to me clear that I eajinot enter- 
tain either of these two praj^ers. The plaint iff alleges that 
Ms lease is still in existence and neither of the questions that 
I ha¥e referred to can be determined till this point is deciclecL 

The plahitiff alleges that the defendant is for some piirpoHcs 
his trustee. This again depends entirely upon -wliat has taken 
place under the lease. The result is that this suit must be 
dismissed with costs. I haue to add that Hie ih/fenrlant at an 
early stage of the case made an offer that, if tlie plaintiff would 
admit that the lease was terminated, the question of the 
defendants liability to account for Rs. wliich he 

has received^ should be decided. 

This offer was not accepted by the plaintiff. 


Attorney for the plaintiff : Fox and JlamkiL 
Attorney for the defendant : Manuel and Aganmllu. 


B. a. M, 
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CRIMINAL REVISION. 

Before Mr, Justice Brett and Mr, Justice Ryves. 

FANINDRA NATH CHATTBRJEE 

V. 

EMPEROR.* 

Summary trial — Jurisdiction — Facts determining jurisdiction to try summarily — 
Criminal Procedure Code {Act V of 1898) s, 260 — Disiraintf legality of — 
Form of the distress warrant — Bengal Municipal Act (Bengal Act III of 
1SS4), 8, 122. 

It is not the complaint alone, which^^determines the jurisdiction of the 
Magistrate to try a case summarily, but the complaint and the subsequent 
examination of the complainant taken together. 

Where it appeared from tlie complaint and tlie sworn examination of tli© 
complainant that the facts amounted to an offence under s. iSd of the 
Penal Code : — 

Held, that the Magistrate had Jurisdiction to try the case summarily. 

Bishu Shaik v. Saber Mollah ( 1 ) referred to. 

Where the distress warrant authorized the distraint of the moveables of the 
defaulters, wherever found within the Municipality, or any other mo's’eables 
found within the holding specified, it was held that the tax daroga was justified 
in attaching goods proved to belong to the defaulters, which were found within 
the municipal limits. 

Criminal Reference. 

On the 25tli March 1905 a complaint was lodged by one 
Binda Charaii, tax-daroga of the Durbhunga Mnnicipalitjrj 
before the Deputy Magistrate in charge at Diirbhaiiga, '"that 
on the day previous he had gone to realize muiiicipai taxes 
due from one Haridasi and Baroda Kanta Chatterjee, who had 
a shop under the fictitious name of Minto Brothers wfithin the 
Jurisdiction of the Durbhunga Municipality ; that he ordered 
a peon to attach ten tins of red powMer from the shop in the 
presence of one Danindi^a Nath ChatteijeOj but the latter 
ordered his servant to obstruct the attachment and not to 
allow the properties to be removed from the shop> and further 

Ciiminal Beference No. 145 of 1908,, by H. E. Bansom, Sessions Judge 
of Durbhunga tcme 
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criminally intimidated kirn and kis men, and tkat Fanindra 

Fanjk»b.\ and kis servant kaving skewed force, he sent fur tke kead-cons- 

Inatk . ^ . 

CifA.Ti‘SRjEE table to help him in making the ciisiraiiit. but' tliat bulh the 

Bmpkiiob. accused resisted his legal action.^ ^ 

The compiamant applied for summonses under s* 186 and 
s. 504: of the Penal Code. 

He was examined on oath and stated as follows 

I went with a w&xmnt yesterday to realize the iTiuriiei|i.vil o'lx .from ,Hari- 
dasi and Barociaj who have 'recently opened a sliop untier tlu* uimK' of 
Brothers, I tvent to the shop. My peon attached ten tins of red |H'nvd(a\ A 
boy, named Faiiindra, ordered his peon to take away the attaciieii tins, anti 
the latter then seized them from ray peon. I sent for the head- constable to 
help me as provided by law. In his presence aka the Ixn' iiuiiuidaied me, 
and said ho would not allow the a-tta-ehed property to be taken away/' 

Tke Magistrate issued warrants under s.s. 180 and 504 of 
tke Penal Code, but tried tke case sumniarily, and convicted 
tke accused under section 186, and sentenced tkein to lines. 

In kis subsequent examination during the trial the com- 
plainant omitted all reference to tke criminal intimidation, 
and only alleged tkat tke property attacked had been re-taken 
from kis peon at the order of tke petitioner, Fanindra, who 
angrily refused to allow it to be distrained. 

Tke distress warrant pmported to be against the llrm of 
Hmidasi Baroda Kant Chatter jee and was in the terms set 
forth in tke judgment of the High Court. 

Upon motion to tke Sessions Judge of Diu'bhunga by the 
accused, he referred the case, under s. 4:58 of tke Criminal 
Procedure Code, to tke High Court, recommending tlie reversal 
of the convictions and sentences. 

Tke material portions of tke Letter of Eeference were as 
follows : — 

I do not think tho Deputy Magistrate's order can be simiained. In at Ici it ion 
to his (corapiaitmiitk) statement in the petition of complaint that lie had hmm 
criminally intimidated, the tax-daroga in hm examination by tlie I)t‘p«ty 
Magistrate also said lie had been intiinklated, which must, I think, he taken 
to mean criminally intimidated by the petitioners. At the subsecpicnt trk! 
no doubt he omitted all reference -to any sueh otence and merely of the 
distraint having been angrily resisted The jnrisdictiott of tlio Court would 
appear however to be determined, as a matter oi primiple, by the petition of 
complaint, unless possibly there /-may be anything in the exaxiiiimtiori of a 
complainant to show that the offence stated in tlie pcifihion waa not committeci. 
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The ruling in Bishii Shaik v. Saher Mollah (1) is aa autherH,, ■ 

^ /T ^ reference, Mnperor v 

properly recorded and where I did not quote this r.^n^Tciv-'^ been 
of the Hon-ble Court followed the conrplainanfs sC^S’stafrer! fr 

mnmg the j^isdictron, in preference to the petition of complaint itseH whiTh 
recited an offence, which was not triable snmmarilv A ^ ^ ^ 

is a public servant, and the ofience complained of fell tax-daxoga 

189 of the Indian Penal Code. wHch Ts Irttiablf f 
to me that the Deputy Magistrate acted without jur^Xlnmltf"^'" 

zf - 

section 122 of the Bengal Mt^icipal Act (lU of 18847“ Tw! 
thorised him to distrain the movable propertrof SL'/ 

Ghatterjee. In his evidence at the trial, he states that th’ +T° 
a shop, which he was informed was o^ W the n . 
that the shop was closed, and that he proceeded to 

the name of Minto Brothers, which he was informed was ownld^b*fti°^^“!‘^ “ 
of the shop of Haridasi Baroda Kant Ghatterjee and that th ^ owners 

ten tins of red powder which the first petitione; caused to beToxtlbWat"'' 
away by the second petitioner. It appears to me that in i • •, ^ 

in the shop of Minto Brothers, the Sioga exceeded his m distraint 
warrant. It appears to me immaterial whether as the 77^ 

(though this finding is based on no evidence but the mci-e he""*® 
of the daroga) the o^vners of the two shops are the same person “7 
authorised the attachment of the property of Saridasi BarodaKanflLT""' 
relatmg to a particular holding, 11771, and could nof ti T OAatter,ee 
upon goods forming the ostensible property of other owlet'if^:^^^^^^^ 
the offence feU merely under section 186 of the Indian Penal Cvl 
txoners worfid appear to be justified in resisting the attaelnnent thf 1 

was not actmg in the discharge of his public functions ThT 7 , 
complained of cannot, I tlnnk, under such ch-cmnsta^es be r 7? 
excess of the petitioner’s right of private defence T * ^®S‘irded as an 
Magistrate’s order be set aside, and the fines, if paxE. be rnWr" 

Babu DwarJca Nath Mitra in support of the reference The 
coxnplamt determines the procedure to be adopted' „■ 
whether it is to be regular or summary. See BisL 
andi^a. Ch^^r 

I generally adopt the reasoning of the learned Sessions Judie 

^ in his Letter of Reference. ' " ' ■ .S'.. 

RBmembramer) for the Crown. The 
whole of the evidence in this case shows that the offence com 
mittedwas one under s. 186 of the Penal Code, and the 

(1)(1902)I. L. B. 29Calc.409. (2) (1876) 2o tV. B. Cr. 19 . 
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Magistrate had, therefore, jurisdiction to tr%' the case sum- 
marily. The ruling mBishu Shaik v. Saher MoHah { i) is distin- 
guishable. The facts of that ease were quite diiTi'rent. The 
distress warrant justified the tax-daroga in seizing any move- 
able property of the defaulters within the liinit.s of the Muni- 
cipality, and the Magistrate found that the propi'rty attached 
belonged to the defaulters and were within such limits. 

Beett axd Ryves JJ. This is a referetice by t1\e learited 
Sessions Judge of Durbhunga forwarding the eu>e of Fanimlra 
Nath Chatterjee and Chandoo Kluui. who wwr oonvieted hy 
a Deputy Magistrate under section l.sr> of tin* Indian I’enal 
Code and sentenced to pay a fine of Its. .“>0 and Rs. *20 re.s- 
pectively, with a recommendation that tlu* efuiviftions and 
sentences sliould be set aside. 

Two grounds have been .'^ugge'ted for ihe imerforenee of 
this Court. Fir-st, that the Magihrate liad no juri.-^dietion to 
try the case summarily, ina-snuich as the etuiqJaim filed by 
the comp ainant distio.<es an offence puui.<liabie under st>eti(»n 
189 of the Indian Penal Code, winch is not triable simiinarilj-, 
and secondly, that the warrant of distraint made over to the 
complainant authorised him to distrain the jiroperties of the 
defaulters named therein found in certain premi.'<es de.scribed 
in the warrant. It has been found that the goods, whiel) had 
been placed in the premises named in the warrant , had a short 
time previously been removed to another shop, wiiich teas 
fictitiously opened under the stjde of Minio Brothers, hut 
which was really in the same ownership as the old sho]). 

It is contended that the tax-daroga under this waiTant Iiad 
no right to seize the properties in the shop owned b}- the JJmto 
Brothers. 

On the first point the learned Sessions Judge relies on the 
case of Bisim Shaik r. Saber 3IoUah {l) as ati authority for 
showing that the jurisdiction of a Magistrate to try a case 
summarily depends on the w^ording of the com])laint. That 
ease, however, does not lay down any such jirojiositlon. It 


(1) (1902) I. L. E. 20 Calc. 409. 
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was there held that on the facts before the Magistrate the 
offences complained of were not triable summarily. The 
petition of complaint discloses the commission of a much more 
serious offence than the offence for which the Magistrate has 
held a summary trial. The examination of the complainant, 
which has not been properly recorded, does not show that 
the offence so complained of was not committed.’’ It is clear 
in this case both from the complaint and from the sworn state- 
ment of the complainant that the facts stated do not amount 
to anything more than an offence, which is covered by section 
186 of the Indian Penal Code. We, therefore, think that 
the Deputy Magistrate had jurisdiction to try the case sum- 
marily. 

On the second point also we are unable to agree with the 
learned Sessions Judge. The form of the warrant authorised 
the tax-daroga * ‘ to distrain the moveable properties of the 
said defaulters, wherever they may be found within the Muni- 
cipality, or any other moveable properties, which may be 
found within the holding specified in the margin to the amount 
of the said sum.” Once it is established by evidence that the 
goods, which were sought to be distrained, belonged in fact 
to the defaulters and were within the limits of the Munici- 
pality, the tax-daroga had complete Jurisdiction to distrain 
them under this warrant for the amount specified theu^ein. 

For these reasons we decline to interfere, and direct the 
records to be sent do\?ii. 
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Before 3Ir, Jmiice Brett and Mn Jmtke Ihjre^. 


ims^ 


Angtisi 11. 


KANCHAN GORHI 

V. 

RAM KISHUN JIUNDUL.* 


Compfainf — Magisirate' — Cor^iplaint to 3Iagfstraie 'in char:\^f nf the .viflar— - 
Feferenct. of cmjiplaint io another Magi<^trnie hr ing^irg mid - 

Jurisdiction of hfter to direct' prosecution of the fmnplainant hr tore dis- 
missal of the compimnt — Judieia! proceedings Proadure 

Code {Act F of, IMS) ss. 4. (mfmid 476. 


Where a complaint was lodged before the Senior Pofnity ^fagktrato iii 
charge of the sadar, who referred it to o, Junior Bepni y Maunstrate “ for inquiry 
and report and the latter, after taking evideiiee, tirew iir> a procec*ding imih'fr 
s, 476 against the complainant, and B«bmitt€Mi a report to ilie former "Magia- 
trate, upon \rhieh he dismissed the coiTifilaint tlia next day t— 

Held, that the proceeding before tlie Junior Deputy Magistrate was a ** jndi- 
eial firoeeeding ” witliin s. 4Cm), and that he had Jurisdiction iincier s* 476 cJ 
the Criminal 'Procedure Code to direct the? prosecution of the nunplamant 
for an offenc?e under s. 211 of the Penal Code eommit ted before him. 

Criminal Rule. 

On the 1st June 1908 the petitioner lodged a complaint 
before Babu S. K. Mukerjee, the Deputy Jfagistrate in charge 
of the sadar Purnea, against one Ram Krishna Mundul and 
others, alleging that they went to his house on the 2Sth ^fay 
1908 and extorted Rs. 50 from him. It appeared from the 
order-sheet of Babu S. K. Mukerjee that on the ITth June he 
referred the case to Mr. E. A. Oakley, a Deputy Magistrate, 
“ for inquiry and report,” and the latter in his Explanation 
to the High Court admitted that the case had been sent to 
him for that purpose. 

On the 2nd July Mr. Oakley examined the petitioner and 
some of his witnesses, and haTing disbelieved the prosecution 
story, drew up a proceeding on the 9th instant, under s. 476 
of the Criminal Procedure Code, against the petitioner, and 

* Criminal Kevisioa Ho. ’845 ;of 1908 against tho onler of F. S, Hamilton ^ 
Sessions Judge of Purnea, dated tbe IStb July 190S. 
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put Mm on bail to' appear , when caUed upon. On the same 
day he drew up a report and forwarded it to Babu S. K. Miiker- 
Jee with the order under s. 476. On receipt of the report the 
latter, on the next day, dismissed the complaint imder s. 203 
of the Code in the absence of the petitioner and without re- 
cording any reasons for his order as required by the section. 

The petitioner thereafter moved the Sessions Judge of 
Purnea, who refused to interfere. He then obtained the 
present Rule from the High Court on the ground that after 
the Deputy Magistrate, Babu S. K, Miikerjee, had trans- 
ferred the case to Mr* Oakley for “ incpiiry and report ” only, 
and the latter did not take up the case for trial, but merely 
for the purpose of making a report, he had no |urisdictioii 
to pass an order under s. 476 of the Code, until the case was 
legally disposed of by Babu S. K, Mukerjee* 


1908 , 

Kahchan 

Gobhi 

Ham Kishtjx 
Munbul. 


Mr, Orr {Deputy Legal Remembrance'i'), for the Crown. The 
order of transfer to Mr, Oakley was not illegal. The senior 
Deputy Magistrate had power under s. 192 of the Code to 
refer the case to Mr. Oakley. The proceeding before the 
latter was a judicial proceeding ” unde: s. 4 (?n), as he had 
the power to examine, and did examine, witnesses on oath* 
Then under s. 476 he had jurisdiction to direct the prosecu- 
tion of the complainant as the offence under s. 211. of the 
Penal Code was committed before him, 

, ' Babu DasaratM Sanial {Babu Aban BJmisan Mukerjee with 
‘he petitioner. The case of the accused was scmt to 
f obvious y under s*. 202 of the Code for inquiry 
An, investigation under this section' is not a 
proceeding.’’ Again Mr. Oaklej? had no jurisdic- 
under s.. 476 as the case 'was fonvarcled to him only 
and report and not for trial. Further he had no 
direct the prosecution of 'the petitioner, until tlie 
had been dismissed by the senior Deputy Magis- 
mdra Nath Mookerjee v Emperor (1) and Queen- 
. SJmm Ball ( 2 ). 

L U B. 33 Wc. L (2) (188*1)'; I, L. B* 14 Cak. 707, 
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Beett ahd Ryves JJ. It appears tliat the case, oixt of 
which this Rule arises, was sent by Babii S. K. Mukcrjee, 
who had taken cognisance of it, to another Dcjiuiy ^lagistrate, 
Mr. Oakley, for inquiry prior to the issue of proc-esae.s agahisl 
the accused. Mr. Oakley made the inquiry, exainincd wit- 
nesses, and came to the conclusion that tlu; case, as present- 
ed by the complainant, was false and, therefore, he took ])ro- 
ceedings under section 476 of the Criminal Procedure Code, 
and committed the complainant for trial under section 211 
of the Indian Penal Code. 

The present Rule was obtained on the District iMapi.s1rate 
to show cause why the proceedings drawn by 3jfr, Oakley 
under section 476 of the Criminal Procodurc Code should not 
be set aside on the ground that, after the case had been trans- 
ferred to Mr. Oakley by the Deputy Jlagistrate, Pabu S. K. 
Mukerjee, for inquiry and report only. IMr. Oakley had no 
Jurisdiction to pass an order under sect 'on 476 of the Crimmal 
Procedure Code, until the or'g'nal complamt was disposed of. 

"RTiether the case was sent to Mt-, Oak’ey by Bal)u S. K. 
Mukerjee under the provisions of section 162 or under section 
202 of the Criminal Pioeedure Code, it is clear that Mr. Oakley, 
in carry'ng out the order received with that order of transfer 
esam'ned witnesses and recorded ev'dence on oath. In our 
opinion the proceeding.s conducted by Jfr. Oakley, who is a 
MagAtrate, fall within the description given m section 4, 
clause • of the Criminal Procedure Code of “ Judicial pro- 
ceedings. ’* That he’ng so we must hold that, under the pro- 
visions of section 476 of the Criminal Procedure Code. Bfr. 
Oakhy had power to take proceedings under that section 
against the comp’ainant for any offence referred to in section 
195 of the Criminal Procedure Code committed before him 
or brought, to h's notice in the course of those proceedings, 
and to commit ihe accused ffiv trial for having committed 
that offence. 

We must, therefore, discharge the Rule. 


Ptffr fli,vharged. 
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ORIGINAL CIVIL. 

Beiore Mn Justice Okitiy^ 

POORENDRA NATH SEN 

V. 

HEjVIANGINI DASI=*' 

Hindu Law — Will, construction of — Direction as to management of property — 
Gifts — Express gift, or no words of gift — Partition — Widow's right to share 
on partition. 

All express gift by will of property by a testator to his sons will defeat the 
right of a widow to a sharo on partition. 

Debendra Coomar Boy Ohowdhry w Brojendra Coomar Boy Gkowdhry (1) 
referred to. 

Where however a will contains no words of gift to the sons, but merely 
operates to postpone a partition of the property to apartiouia.r date with direc- 
tions as to management in the meantime, the property vests in tlie widow 
as executrix for that purpose, and the sons take the property as on an iates 
tacy and not by any bequest. 

Kishori Mohun Ghose v. Mom Mohun Ohose (2), Sorolah Dossee v. Bhoobun 
Mohun Neoghy (3) referred to. 

Wliere a widow is entitled to a share on partition,- her right is not affected 
by the fact that she had already inherited a share from one of her sons. 

J ugomohan Haidar v. Sarodamoyee Dossee (4) referred to. 

The share, which a widow talies as heiress of her son, is not stridhan pro- 
perty. 

Jodoonath Dey Sircar v. Brojonath Dey Sircar (5) referred to. 

Obiginal Suit. 

This was a suit brougM by the piaintiflfs Poorendra Nath 
Sen and Basudeb Sen for the construction of the will of their 
deceased father, Baikunta Nath Sen, under the following cir- 
cumstances. 

Baikunta Nath Sen, a Hindu landliolder of Calcutta gov- 
erned by the Bengal School of Hindu Law, died on 16th April 
1896, leaving a will, which he had made and published in the 
Bengali language in the year 1895. By his wiU he appoint- 
ed his wife Srimati Hemangini Basi, the 1st defendant, his 
sole executrix and, except for certain Government securities, 

* Original Civa Suit No. 135 of 1908. 

(1) (1880) L L. E. 17 Calc. 886, (3) (1888) I. L. B. 16 Calc. 292. 

(2) (1885 I. L. B. 12 Calc. 165. {4).(1877) I. L. R. 3 Calc. 149. 

(5) (1874) 12 bA. B. 385, 
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he bequeathed the whole of his property to his si.x sons, but 
postponed the partition of his properties by the executrix, 
until his youngest son attained the age of 21 year.s. 

The provisions of the will were as follow s : — 

1. I make the last %viil revoking all previou.s dispo-sitions 
made by me. On my demise, my immoveable and moveable 
properties shall be disposed of and ail acts in re.spect thereof 
done accordhig to the purport thereof. 

2. I appoint Srimati Hemangini Dasi, my wife, inhabi- 
tant of No. 20, Darpanaram Tagore’.s i^treet, Calcutta, as 
executrix of my will. On my demise my entire estate shall 
come into her hands and under her management. 

3. The said executrix shall collect my dues of ail des- 
criptions and pay off debts, if there be atqv- 

4. With reference to the state (income) of my estate, the 
said executrix shall meet requisite expenditures for perform- 
ing the marriages and social rites and ob.serran<;'e,s relating to 
(my) four unmarried .sons, and for looking after and making 
management of the estate and for edueatiou and for preserva- 
tion of health. 

5. The said executrix shall be competent to purchase Gov- 
ernment securities with the surplus of my estate. The said 
papers shall merge in the c.state, 

6. My sons possess no right to the Government securities, 
which i, having purchased or endorsed in the name of mj' wife 
Srimati .flemangini Dasi, have given to her. 

7. On my youngest son Sriman Jagatpati Sen attaining 
the age of 21 j’ears the said executrix shall diviile tiiy e.state 
among and give it to my sons in equal almtcs, 

8. If the said executrix die before making division of the 
estate in the manner specified above she .shall, before her death, 
appoint to her office my third son Sriman Nirad Sen, other- 
wise called Sriman Nirendra Nath Sen, that is, he shall be the 
executor of my estate. 

The testator, Baikunta Nath Sen, left him surviving three 
married daughters by a predeceased wife, the 1st defendant 
Srimati Hemangini Dasi his sole widow, and by her three 
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unmarried daughters^ and six sons, yiz : — The ^plaintiffs, 
Poorendra Nath Sen and Basudeb Sen, and the 3rd to 6th 
defendants Nirendra Nath Sen, Jaganath Sen, Jagadish Sen 
and Jagatpati Sen, the last three being then infants, but all 
of whom have since attained their majority, the youngest 
having attained the age of 21 years on the 1st August 1906. 

On the 7th June 1895 the 1st defendant Srimati Hemangini 
Dasi apphed and obtained probate of the will of the testator 
and took possession of all the property. Thereafter disputes 
arose between the parties regarding their rights and interests 
ha the estate, and a suit was instituted in 1895 by the two 
eldest sons of the testator. On the 27th March 1896 judgment 
was delivered in the above mentioned suit, whereby the will 
was partially construed, and it was held that the plain- 
tiffs had no right to immediate partition, as the youngest son 
had not attained the age of 21 years. The suit was accord- 
ingly dismissed. The sons, having all reached the age of 21 
years, the plaintiffs called upon the executrix to make over 
their shares, but in spite of repeated demands she neglected 
and failed to do so on the ground that she was entitled to 
have a further share in the estate equal to that of one of her 
sons. The plaintiff’s thereupon brought the present suit for 
construction of the will, and for partition, and for an order 
that the executrix be directed to render an account, and fur- 
ther that a Receiver be appointed to take charge of the estate 
and make over to the plaintiffs their share of the rents, issues, 
and profits, or that she be restrained by injunction from in- 
termeddling with the estate. 

On the 17th April 1907, after the institution of the suit, the 
6th defendant, Jagatpati Sen, died. 

The 1st defendant, Srimati Hemangini Hasi, in her written 
statement, submitted that upon the partition of the testa- 
tor’s estate she was entitled to a share equal to that of each of 
the testator’s sons, and that no case had been made out for 
the appointment of a Receiver or for an injunction. 

The 2nd, 3rd, 4th, and 5th defendants in their vnritten 
statement denied taking part in the management of the estate 
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except in so far as the 2n.d defendant, Jaganulh Sen, had 
carried out the instructions of the executrix, his mother. They 
alleged that the accounts of the estate were al! along kept by 
Nirendra Xath Sen with the help and assist iuiee the plain- 
tiffs, that he for some 'Ume had looked after the e.state for the 
1st deiendant Srimati Hemanginl Basi. That tliey had all 
along been ready and willing to come to an amicable settle- 
ment with the 1st defendant regarding the piirtition of the 
testator’s estate, atid that the Qbje(!t of the phtintitUvS suit 
!was merely to harass the defendants, and lastly they submit- 
ted that no Receiver should be appoiuledto take charge of the 
property. 

Mr. Ghakravmrti (with him Mr. A'. K. Muilivk and Mr, ..4. A*. 
Ghaiullmri ) for the plaisitiffs. Tlu' le.-taTor can deprm* the 
widow of her .share in his firupeiay on partition, Ik'hindrn 
Goomar lioij VhoH'dhnj v. Brajvndni i'uuinftr A'tiy Cbtiinlliri/ {1}, 
ytrange’s Hindu Law, \'ol. 1, page 171, Shaina Charan’s 
Vyvastha 4tj, the Bayabhaga Chapter ill, sM’tuiu 2, verses 
2y, 3U. .Mayne’s Hindu Law ( 7th edn.), fiage tllti, ISirkar’s 
Hindu Law (3rd edn.), page 22S, and IinnnHeidi Korr v. Man- 
■jbari Koer (2) referred to. The ease of Kishori Mohmi GJiose 
V. Mqui Mohuit Ulwae (3) is distinguishable from the present 
case. A widow on partition of her husband’s property is 
not entitled to have the whole of the jiroperty charged W'ith 
her maintenance, bui only that portion of it, tthieh is allotted 
to her son on panition. Kaittr Sath Voutuloo Ghttmlhry v. 
Memangiiii Dassl (4). A share allolteil to a motliiu' does not 
become hers absolutely, so a.s to pass her sirkUmn heirs. 
Borolah Dossee v. Bhoobmi Mohim Se>Mjky (5). 

Mr. B.C. Mitter and JJfr. B. K. ijahiri for the 2nd defendant, 
Nirendra Nath Sen. Is the widow entitletl to a .share, which 
she hdieritod from her son, who is now dead, and having in- 
herited this, can she again claim a share ? I submit she 
cannot. If the Court holds that there is a disposition in my 

(1) (1890) I. L. B. 17 Calc. 88fi. (3) (1885) I. L. K. 12 tW. IfJt. 

(2) (1800) 4 C L. T. 74, 77. (4) (188(5) I. L. R. 13 Cak. 330, 

(5) (1888) L L, B. 15 Cak. 292. 


VOL. XXXVI.] 


CALCUTTA SEETES. 


79 


favotir then DAendra Coormr Boy CJiowdhry t. Brojendra 
Goomar Boy Ohowdhry {!) is conclusive. We start in this 
case with a disposition, which is not binding under the Hindu 
Law. I submit this is a case of a will and not an intestacy : 
Phillips and Trevelyan’s Hindu Wills, page 110, Jugmohandas 
Mangaldas v. Sir Mangaldas Nathulhoy (2), Bhagabati Barm- 
%ya V. Kali Gharan Singh (3). No technical words are required 
to construe the gift by a testator. Hindu Wills Act, section 51 , 
Theobald on Wills, Chapter XXXI, page 329. Since the In- 
heritance Act the heir takes as purchaser. When joint family 
property has been partitioned by the sons after their father’s 
death, the widow shares equally with each of the sons, if how- 
ever she is left property by her husband either by gift or legacy 
she is entitled only to so much as taken together with what 
she has received would make her share equal to that of each of 
hex sons •. Kishori Mohun Ghose v. Ifoni Mohun Ghose{4:), 
Mayne’s Hindu Law, page 618. As to the form of a decree in a 
suit of this nature, see the case of Jodponath Bey Sircar v. 
Brojonaih Bey Sircar ( 5) . The case of J'ugomohan Haidar v. Saro- 
damoyeeBossee (6) does not arise, unless the Court holds there is 
no giftto the sons under the wall. Bamawati Kocr y . Manjhari 
Koer (7) is direct authority on the nature of a mother’s right. 
On the question of res judicata see Ghela IchhararriY. Sanhal- 
chand Jetha (8) and SMb Gharan Lai v. Baghu Nath (9). 

'I'h.p. Advocate-General {Hoh’ble Mr. 8. P. Sinha) and Jfr. 
lass for the 1st defendant. As mother and heiress 
ititled to a share, to which the son would have been 
, if he were alive to take it. I am entitled to a share 
estate on partition : Dayabhaga, Chapter HI, section 
36 31. What is deducted is stridhan property, and 
ing so the widow takes absolutely, if not, she takes 
0 nature of a widow and the moment she dies, it goes 
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(1) (1800) IX.B. IT Calc. 880*- 

80) I. L. E. 10 Bom. 528, .576. (5) (1874) 12 B. L. E. 38.5, 3!)0. 


05) I. L. R. 32 Calc. 992 ; 
C. L. J. 482, 485. 

85) I. L. E. 12 Calc. 165. 


(9) (1895) I. L, E. 17 Ali 174. 


(e)(1877)I. L.B. 3Cak. 149. 

(7) (1906) 4 C. L. J. 74. 

(8) (1893) I. L.B. 18 Boro. 597. 
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back to the sons. The share given to the brother on parti- 
tion to her sons is not her stridhan property ; that is to say, 
she is to get her share, if she does not get afriilfiun : Surolah 
Dassiv. BJioohun M6hwnNeoghij{\). The fact that 1 got a 
share as heiress of my son does not di.sentitle me to take the 
other share : Jwjomohan Haidar v. Saradannaj, c Dnssrx (2). 
The rule that'the mother should have a sliare is most tisefu! to 
prevent brothers from partitioning. If by the will, the pro- 
perty is to be given to the sons then the ease of rh'.hcndra 
Coomar Boy Chon'dlirtj x. Brnjendra Cfjtmur Boy f'hoirdhry (3) 
is against me and I cannot get a share, but this doe.« not ex- 
clude me from maintenance. 

Apart from the trill, I am entitled either to a share or to 
maintenance : Jii/tara v. Bamhari Sirdar f4L X’o provision 
made by a Hindu testator can deprive the widfnv of her 'nde- 
feasible right to maintenance for her life as long as his estate 
remains. If tlie testator cannot deprive the widow of her 
right, a fortiori nobody else, who inherits the testator’.s e.state, 
can. Mayne’s Hindu Law, page S22. paragraph ftflO, and 
Dayabhaga, Chapter II. section I. verges oT and Ttfl. also sec- 
tion *2, verses .30 ami 31, Jtnd Jftgtl Ki.ihivr v. JMmmfah 
Joiindro Mohuni" Tayitre iVt) referred to. There should be 
some words of gift The testator in his will is not cmisidcring 
the question of giving, he i.s eonsideritig the best way of hav- 
ing the property managed : Dehrndra Conmar Rny Plmn'd'kry 
v. Brojmdra Coomar Boy Choirdhry i^). If there is no gift. 
I am entitled to a share on the majority of the sons ; Kl^linri 
llohrni Chose r. 3fom Mokirn Chose (B). 

3fr. B. C. Ohattrrjce (Mr. S. B. Dass with him) for the 
defendants .Taganath Sen and .Lagadish Sen .adopted the 
arguments of the Advocate-General. 

Jfr. Chahrararii in reply. A mere directitm to an execnior 
to pay and transfer is sufficient to show that there is a gift, 
Inre Bennetfs Tnisi.{l),Inre Wfey{B),In re Bemn's Trrtslsii^). 

(1) (188S) I. L. B. ir, Calc. 2*52. tfi) T. t. B. !2 Calf. KW. 

(2) (1877) T. L. B. 3 Calc. 149. (71 fl8.'>7) 3 K. an.l ,T. 2Sfl, 

(3) ’{I8901 T. L. R. 17 Calc. 88fi. (8) (1885) L. R. 30 Cli. T>. 507. 

(4) (1884) T. L, R. 10 Calc. 638. (fl) fl8S7) t. B, 34 C!>. D. 716. 

(6) (1884) L. B. 11 1, A, 66, 72. 
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Tkeobald on Wilis, page 584. The case of Kishori MoTiun 1908 

GJhose y: Mord Molmn CT 2.086 (1) is distinguishabie from the Foobendea 

, Nath. 

.present. Se 2 ?, 

There cannot be any rm judicata with regard to any qnes- MBrnmamj 
tion of law. If there is a gift, then Debendra Coomar Moy ' 
QJiowdhry v. Bmjendra- Goomar Roy GTioicdliry (2) shows that Chitty J. 


the widow cannot take a share, but that she is entitled to main- 
tenance provided she needs it : See Sama Charan’s Vyvastlia, 
page 46. If the widoiv does not come in as a sharer lYitli her 
sons on .the ground that the testator gave his entire property 
to his sons, tlieii she is entitled to maintenance. Malmrani 
Bern Persimd KoeH v. Dttdhr Nath Roy (3). Under the will 
;the testator did contemplate a surplus and we are entitled 
to. see what the widoW' received.- There should therefore be, 
.an enquiry .calling upon her to give an account .of her dealings' 
with the. property. 

Cur. adr. puli. 

Ohitty J. This .is a suit by two of the six sons of the late 
Baikaiita Nath Sen against .their mother and three brothers, 
'Their mother Sriniati Hema-ngini Dasi is now sued in her 
capacity a.s executrix of the will of her husband, in her per- 
■soiiai capacity, iriid also as heiress and legal representative of 
the sixth son,. Jagatpati Sen, who died on the 17th April 1907, 
after the suit ivas first instituted-. The present sii.it was first 
'instituted, on the .20th August 1906. In consequence of the 
leave under Clause 12 having been informally granted, it was 
withdrawii and instituted afresh, on 14th February 1908. The 
■object of the suit is to., .have the wdll of Baikanta .Math Sen 
finally eonstriied, and to have the property partitioned among 
those persons, w.ho are entitled to it. . An account is prayed ' 
for agaiiis'; Hemaiigiiii Dasi and, .if necessary, acini iiiistration 
and other cons-equential reliefs. 

The main question tor my determination is, whether 
Hemangini Dasi is eB.titled on partition not only to the share 
of her deceased son Jagatpati Sen (which is admitted), but 

(1) (1885) I. L. K. 12 Calc. 165. - .(2) {l&10} L h. B. 17 Caic. 8S6. 

( 8 ) ( 1899 ) 40 . w.n.:^74.:'yd-d\. 
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also to aiiotlier sliare a.-s a aiotlier on her som iii\*idin^if the 
property; among tliemselTes. The solniicai fe" this 
appears to me to rest solely on the ecaistruc.iion le be |)iit 
npon the \rill. If that will contains an express gift ef Fhn’kanta 
Xhitli Sen^s property to his sons, then the right if\ the widow' 
to db sliare on the partition is defeated : Ber- 
.Roy Chowdkry v. Brojendra R^y r/b i 1 1 , and 

she takes onty the share iiiJierited from ht‘r daeatpalL 
be.. 1“6. If on the other Imnd the will ine'oiy iterates tr» 
postpone the partition and the <om lake the fw'eperpv as on 
an iiitestacyr, it appears clear fmiii tlu* 1ext< ajtd the authori- 
ties/ that the widow is not deprived vd her shariu a< such, 
by reason of her having iiiherittri a sb:!n'"fnni a f!ee(‘asi*d 
son : that is to say, In that ease she ivould talo^ 

Baikaiita Xoth Sen died cm the Ibth (d April fiHia and iiis 
wdlL wiiicli was made in tlie year teas riufy ivrcn'ed by liifsi 

widow, tile sole exei-utrix. 1lit^ will dirertiMl that tlie pro- 
perty siionld be divided among ids suns in eipml .-hui'e'^. when 
his youngest son Jagatpaii att aim'd the age f»f t3! yi^nT<, This 
happened, on 1st August lUm’^ In ISPd tin* pre^eiil plaintiffs 
tiled a suit (Xo. 592 of 18951 in tlu^ ('5iuri elaiirdtui (im tluy 
now do) partition of the pruperty, ’'.Flint -uit w,’o luairci by 
Ameer Ali J., who deeidiul that was an af^osluie gift 

of the income of the whole estate to the* exeeuirhx in la* apfilieci 
by her at her sole diseretifui up le^ the date fixed In- tie* tes* 
tutor for clivisioii among Ins huis : that the post poneiiienl 
of their enjoyment wns therefore valid : imd that that suit 
w'as premature. It was aceordingiV <l:siuissefi Tin* learned 
Judge also held that tfiere -was no gif! wbatsrunau’ to the sons, 
but merely a postponement of the partitieiiu it wrjuldMmi, 
however, that the decision of this last (piestion was not ahso- 
lately necessary for the determination of that suit, and it 
cannot therefore be regarded in ant* way a*s /eJA'rpu be- 
tween the parties. An issue teas also raised in tliat suit, 
but not deckled, tvhether tin* wid<ov wmild be entititai to a 
share on partition. The translation of the will, wliieli was 


cipcisiei I, n, 'ii, ii Caie, sss. 
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made for tb.e purposes of probate, appears to be wanting in 
aconracy. Counsel on both sides have taken objections to 
it, Mr. Chakravarti criticising the translation of clause 1 and 
tbe Advocate-General that of Clauses 4, 6 and 7. With tlieir 
assistance and that of my interpreter I have had no difficulty 
in ascertaining the true meaning. 

Clause 1 should run : Upon my demise my moveable and 
immoveable properties shall vest (benoisto) and all affairs in 
connection therewith shall be performed according to the 
provisions hereof. 

Clause 4 : The said executrix shall, regard being had to the 
condition of my property, defray the necessary expenses, &c., 
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&c. 

Clause 6 : The Government securities, which I have made 
to stand in the name of my wife, Srimati Hemangini Da si, 
my sons shall have no right thereto. 

Clause 7 : On my youngest son Sriman Jagatpati Sen 
attaining the age of 21 years the said executrix shall divide 
my properties among my sons in equal shares (ttillanse hihliag 
horia dihen). 

The opinion expressed by Ameer Ali J. is not binding upon 
me, but it is entitled to weight and I should not venture to 
differ from it, unless I was compelled. 

After giving the will my best consideration however I have 
arrived at the same conclusion, namely, that it contains no 
gift to the sons, but merely operates to postpone partition 
to a particular date, with directions as to management ; in 
the meantime the property being vested in the executrix for 
the latter purpose. I can find in the will no wmrds of gift 
or words that can be interpreted as such. The sons take as^ 
the law prescribes and not by any bequest of their father. In 
this respect the case appears to me to be not distinguishable 
from the case of Kishori Mohmi Ghose v. Moni 3Iohmi Ghost (1). 
It is true, that in that case there was no intermediate gilt, 
though the,, testator directed that the executors should manage 
the, estate, until, his youngest son attained majority. The 

Cl)(188o)I. LB. 12 Calc. 1615. 
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Hemangini Dasi is entitled to 2/7tlis, l/Tth. aS' heiress of lier 
deceased son Jagatpati , Sen, and the other l/7th iii her right 
as: a Hindu mother on partition. Enquire of what that estate 
consisted '(1) at the death of Baikaiita Nath Sen, (2) at the 
date fixed by the testator for partition, viz,, 1st August 1906 
Hemangini Dasi to account for all receipts and disbursements 
subsequent to the last-mentioned date (this' is consented to 
by the Advocate-General on her behalf). Inquire what stri- 
dhan pm'pettj has come to Srimati Hemangini Dasi from her 
husband and take it into account in estimating the l/7th 
share, which she takes as mother on the partition. 

Costs of ■ all parties of this suit, including reserved costs, to 
come out of the estate. Commissioner for partition to be 
named by the parties before the Registrar within a fortnight. 

Commissioner to have power to make separate returns as to 
the moveable and immoveable properties respectively. Com- 
missioner to have liberty to sell, the properties. Executrix 
to divide the approximate net income in the meantime among 
the various beneficiaries. 
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Attorney for the plaintiffs : C, O, Bose, 

Attorneys for the defendants : Bo-mierjee emd Haider, A. I{, 
Tkakur, K, K. Diitt and P, G, Law-. 
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direction there also was to, /^ divide the estate am. ongst , the 
sons in accordance with the shastrasJ^ I do not think that 
. the addition of the words in accordance with the sh€ts!r(is 
Hemakgini can make any difference. In either case the sons takc^ 

■according to the Hindu Law. 'There, as here, tlicre ‘\^’as no 
Chicty j. bequest to the sons, but merely directions as to manage iiieiit 
for a certain time and then partition. I cannot see that this 
ruling has been in any way affected by the ease of Somlah' 
Dossee v. Bhooban MoTinn Neog'hy{l)^ which decided that tho 
mother^s share is taken, not from the father’s estate by inheri- 
tance or by reason of survivorship, but from the sons, in lien 
„of or by w’^ay of providing for that maintenance, to \rhieh she 
is entitled as against them. 

If the mother is entitled, - as I think she is, to a- share on the 
partition, her right is not affected by the fact that she lias 
already inherited a share from one of her sons. Sec J ngunioha h 
Ealdar v, Sarodamoyee Dossee (2). That ruling of Kemivdy 
J. is founded on the text in the Dayabhaga, Cii. Ill, 8. li, 
para. 81, and there appears to be no doubt as to its coiTc^ct- 
ness. The only other matter, which I need iiotiee, is cKoe 

■ as to which there is no dispute. It is conceded that in 

. ■mating the share, ' to ■ which the widow is cnititlecl 021 parti- 
tion, credit must be given for any property, whieli she .has 
received as stridJian from her husband’s estate, ejj., in this 
case the Government securities iiieiitioiied in Ciali^e d of tiie 
will. .The share, which she takes as heiress of her son .Jagat- 
pati Sen, is not stridhan, in that she has only a wi»,iiia.ids 
estate. As to setting off stridhan property, which lia.-' euuu* 
to her, See Jodoonath Dey Sircar v« Brojonaili l)ey Sirair (8), 
and 'Kishori Ilohun Okose v. Idoni Mohmi GIiosc (4). 

In the .view that I take of the case it is mmecessary t o disiaiS'S 
the question of the widow’s right to maintenance. Tlierc.^ will 

■ be a decree as follow^s : Declare that of the estate of BaikaiitU' 

, Nath Sen, deceased, . the plaintiffs and the male defend- 
■ ants are entitled each to - l/7th absolutely, and that Sri in at i 

,(1) (1888) LX. B. ISCaic. 292. ■ . . ' ' (2) (1877) I. L. B. 8 Cale. ILI. 

■ iS) (1874) 12 B. X. R.:385.. , (4) (1885) I L. R, i2 Cal,*. lUL 
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Hemangini Dasi is entitled to 2/7ths, l/Tth as heiress of her 1908 

deceased son Jagatpati Sen, and the other l/7th in her right Pooaas-Dai 

^ ^ ‘ , N'ath! 

as a Hindu motlier on partition. Enquire of what that estate sbn 

eowisted (1) at the death of Baikanta Nath Sen, (2) at the HEMANaim 
date fixed by the testator for partition, viz., 1st August 1906 : 

Hemangini Dasi to account lor all receipts and disbursements Gritty j. 
subsequent to the last-mentioned date (this is consented to 
by the Advocate-General on her behalf). Inquire what siri- 
dhan has come to Srimati Hemangini Dasi from her 

husband, and. take it into account in estimating the I/7th 
share, which she takes as mother on the partition. 

Costs of ail parties of this suit, including reserved costs, to 
come out of the estate. Commissioner for partition to be 
named by the parties before the Registrar within a fortnight. 

Commissioner to have power to make separate returns as to 
the moveable and immoveable properties respectively. Com- 
missioner to have liberty to sell, the properties. Executrix 
to divide the approximate net income in the meantime among 
the various beneficiaries. 

Attorney for the plaintiffs : G. C. ■ Bose. 

Attorneys for the defendants : Bonner jee and Haider, A. K. 

Thahur, K. K. Diitt and P, G, Lmih 


n* G. 
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APPELLATE CIVIL. 

Before Mr. Justice Brett, Mr. Justice Mitra ani Mr. J iist%e€~ Coze. 

PROSANNO KUMAR BOSE 
SARAT SHOSHI GHOSH,* 

Hindu Laiv—Pitridaita Ayautuka Siridhan, suceemion to— Son or married 
daughter, prc/erentkiIJteir—DaytM{gm—*'Hiaw^^^^ nuaning of. 

ITncier the Dayabhaga School of Hindu Law, a aon is the prcterential heir 
to, a married, daughter to riyltridrUfa ayantuka sitidhan prtsperty of the^ 
mother. 

Til© word kmiy ad' in Dayabhaga, Chap. IV. sec. ii,,para. .16, means an 
unmarried daughter. 

Earn Gopal Bh-utiacharfee v. Netrain Chandra Bandopadhga {!)', follow^eci. 

Second appeals by the plaintiffs, Prasanna Knmar Bose 
and others. 

These appeals arose out of four suits brought by the four 
plaintiffs to recover possession of certain immoveable pro- 
perty on declaration of title thereto. 

The plaintiffs are the sons and the defendants are the married 
daughters of one Saroda Moyi Basu. The property in dispute 
was the fitridatta stridhan of the said Saroda Jloyi, which was 
given to her by her father by a deed of gift, dated the 15th of 
June 1853. The gift was made after her inaiTiage. On the 7th 
of October 1903 she died, leaving four sons and three daughters 
surviving her. Three of the sons applied to the Collector 
to be registered as heirs by right of inlieritance fnun their 
mother. The applications were opposed by the daughters, 

* Appeal from Appellate Decree, No. 2005 of 100(5,. against the lieeroo of 
Ananda Nath Majumdar, Subordinate Judge of Mymensiugii, diUfii Aug. 
16, 1906, reversing the decree of Syama Charau rkii, Mimsif of Taugail, 
dated March 27, 1906, and three other analogous appeals, Nos. 2441, 2442 
and 2443 of 1906. 

(1) (1906) I. L. R. 33 Calc. ?16 ; 10 C. W. N. 510; 3 C. L. J. 16, 
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and tlio learned Collector passed an order on tLe 24tli of August 
: 1904j 'cH^ tile names of the daughters to be registered^ 
under the Land Registration Act, as proprietors of the pro- 
perty by right of inheritance from Saroda Moyi. Subsequent- 
ly, the four brothers instituted the aforesaid four suits. 

The defendants inter alia pleaded that they were the prefer- 
ential heirs, and as such the plaintiSs’ suits ought to be dis- 
missed. The Court of first instance, in the absence of the 
defendants, decreed the plaintiff’s suits, holding that the 
property w’'as ayautuica stridhan of the mother, and that' the 
plaintiffs, as sons were preferential heirs to the' married 
daughters. 

On appeal, the learned Subordinate Judge set aside the 
Judgment of the Court of first instance and dismissed the suits. 

Against these decisions the plaintiffs appealed to the High 
Court. 

The appeal came on for hearing before Mr. Justice Brett 
and Mr. Justice Coxe, and there being a difference of opinion 
their Lordships delivered the following Judgments » 
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Brett J. The appellants in these four appeals are the four 
sons and the respondents are the three married daughters of 
Saroda Moyi Basu. On the 15th June 1853, Saroda Mo 3 d re- 
ceived a gift from her father of taluk Roy Chandi-a Sarma Ko. 
5480. This was after her marriage. On the 7th October 1908 
she died, leaving four sons and three daughters her surviving. 
Three of the sons, other than the appellant in appeal No. 
2095 of 1906, applied to the Collector to be registered as heirs 
of the taluk by right of inheritance from their mother. They 
were opposed by the three daughters, and, on the 24th August 
1904, the applications of the sons were refused and an order 
was passed to register the three daughters as proprietors of 
the taluk by right of inheritance from Saroda Moyi Basu. 
The four brothers then filed four suits on the 5th July 1905 
and following days, praying for declaration of their title each 
to one-fourth share in the taluk and for recovery of possession. 
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la the Court of first iastance the suits were heai’d ex -parte 
ia the absence of the defendants: and weie decreed, the Munsif 
holding that the taluk was ayauMka siridkan of the mother and 
that the plaintiiis as sons were preferential heirs to the married 
daughters. 

On appeal the lower Appellate Court has set aside the judg- 
ment and decree of the Munsif in all the oases and has dismissed 


all the suits. 

The plaintiffs, the four sons, hare appealed to this Court 
in four appeals. These have been heard together and will all 
be governed by this judgment. 

Admittedly the taluk, which is the subject of the present 
litigation, is the pitridatia ayauluka stridhan of Saroda Moyi 
Basu, and the question, wliich we have to decide, is whether 
the sons or the married daughters are the preferential heirs. 

The learned Subordinate Judge has gone with great care 
and detail through the various authorities, and has come to 
the conclusion that the balance of authority is strongly in 
favour of the married daughters, in this appeal it has been 
argued by the learned Counsel for the appellants that the 
learned Subordinate Judge has tried in law in the view which 
he has taken of those authorities, and that in fact they support 
the contrary view' that the sons are the preferential heir.s. 

The determination of the matter in dispute depends on the 
construction, which should be placed on the passage in para- 
graph 16, s. 2, Chapter IV of the edition of the Dayabhaga of 
Jimut avahana (as tianslated by Coiebrooke). In that passage 
Jimutavahana has adopted the law as laid doun by Manu in 
Sloka 198, Chapter IX. The passage, which is given in the 
vernacular in the judgment of the Suboidinate Judge, runs 
as follows As for a passage of Manu. Ihe wealth of 
a woman, which has been In any manner given to her by her 
father, let the Brahmini damsel take ; or let it belong to her 
offspring.” Since the text specifies “given by her father,” the 
meaning must be that property, w’hich was given to her by 
her father even at any time other than her nuptial-;, shall 
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belong exclusively to the daughter, and the teiin Brahmini is 
merely 'M indicating that, a daughter of the same 

tribe inherits;” The words used, which are translated as the 
' Brahmini damsel,’ are ' Brahmini to^yu/aiid the whole con- 
test has centred round the point, whether ‘ Icanya ’ should be 
translated to mean generally any daughter, and so to include' 
married or widowed daughters, or should be confined to the 
unmarried daughters alone. If the first meaning be accepted, 
the defendants must succeed in these suits ; if the second be 
preferred, the plaintiffs must succeed. 

Now it , is suggested by the learned Counsel for the appel- 
lants that the first and obvious way to ascertain the meaning 
of the wwd ''kanya^^ in the passage is to search through 
Chapter IV of the Dayabhaga, and see where the word 

kanya ” occurs, and what is the meaning which has been 
given to it. In s. I, the wwd is used twice as meaning a 
bride at the time of marriage, which may be taken to imply 
a maiden daughter. In s. II, irrespective of the passage in 
dispute, the term kanya, w^herever it occurs, means maiden 
or unmarried daughter. In s. HI, " kanya is used in the 
same sense, except in verses 32 and 33. These are the pass- 
ages on' which the Subordinate Judge relies to expose, as 
he says, the fallacy of the hypothesis that the word “ kanya,^^ 
is used by^ Jimutavaliana in the restricted sense of unmarried 
daughter. It is unfortunate that the two passages, on which 
the Subordinate Judge relies , are held by some commentators 
to be of, doubtful authenticity, and by others have been pro- 
...nounced 'to be interpolations,, and that in a case on the Origin- 
al Side, of this Court, latelv heard by a Special , Division Benoli ' 
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argument based on the use of the vyord kmwa ” in 
modern (^nversation and literature seems to me tobe danger- 
1 111 the course of 300 years words in all languages ehant^e 

and modify their original meaning. 

Brbtv t - method of ascertaining the meaning of the ^vord 

ianya .3 used in the passage is to look tat ,o the oonlert 

and then to enquire and ascertain how the passage has been 
n erpieted by other authors and commentators. The deei 
Sion of this case depends, as I have already noticed, on the 
meaning to be given to the word ‘= kanya ” in that passage. 

A-ow, in dealing with the question by the light of opinions 
expressed by authors and commentators, we are met with a 
difficulty, which the Subordinate Judge has eitlier not recog 
mzed or ignored, that these high authorities, in the works which 
they have produced and in the different editions of their works 
have contradicted themselves and have disjilayed a wavering’ 
of opinion, which camiot but have the effect of weakening 
confidence in them. In fact the point appears to be one of 
considerable doubt and difficulty, and in dealing with it i 
have endeavoured to give to the various authonties a most 
carOiui and impartial study and consideration. 

Dealing vnth the question first on principle, we have it that 
the property in suit having been given to Saroda Moyi Basu 
after her marriage comes under the head of ayauiuka stndLn 
In the ordinary line of inheritance to ayauMu stridhan the 
sons succeed as preferential heirs to the married or widowed 
daughters. In the cases before us the property can only go 
to the married daughters, if the Hindu law makes an exception 
between ayautuka stridhmi, which is “ pitridaUar or given 
by the father, and ordinary ayautuka stridhan. The case for 
the defendants is that the texts, on which they rely, laydown 
a special line of succession to piiridatia aymitvln slidhan 
Apparently it is not suggested that the exception is governed 
by either the principle of spiritual benefit or natural affection. 
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The learned Subordinate Judge has however suggested that 
it is governed by a “ natural desire to make a sort of equitable 
distribution of the effects of the parents amongst ohildren , 
male and female,” and “ to a very laudable desire on the part 
of the sages to provide for helpless and indigent relations.” 
It does not however appear to follow of necessity that married 
daughters should be more indigent and helpless than sons. 

Dealing next with the authorities we have first to take 
Chapter IV, s. 2, of the Dayabhaga, in which the passage 
occurs. The chapter first lays dowm the general rule of succes- 
sion with regard to the separate property of a woman, and pro- 
vides that it devolves in the first instance in equal shares on 
her sons and unmarried daughters, and in support of this view 
quotes passages from Sancha, Liehita and Devala. It then 
goes on to lay down the order of succession of other heirs, 
and in paragraph 11, when noting that the son’s son is prefer- 
red to the daughter’s son, it explains that the reason of it is 
that the married daughter is debarred from the inheritance 
by the son. In paragraphs 13 to 15 the nature of yantuha 
stridhan, or property received by a woman at her nuptials, 
is explained, and it is pointed out that the authorities, e.g., 
Narada, Catyayana, and Yajnavalka, which give the pre- 
ference to all unmarried daughters over sons, are referring to 
property of that class only. Then follows paragraph 16, 
in which the passage occurs, on which the decision of this case 
mainly depends. It deals with property given to a woman 
by her father “in any manner” “even at any time besides 
that of the nuptials,” and provides that it shall be taken by 
the Brahmind damsel, or let it belong to her offspring. 
“ Her offspring ” is generally accepted as meaning the off- 
spring of the deceased. The next two passages in the para- 
graph offer a possible explanation of the use of the word 
“ Brahmini.” The concluding passage runs : “Such is the 
meaning of the passage, for else according to tne preceding 
interpretation all the texts, which declare the equal right of 
the son and daughter to the mother’s property in certain cases 
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would be incongruous.” The texts here referred to are those 
dealt with in the preceding paragraphs of the section, and 
which lay down the general rule that the sons and unmarried 
daughters equally divide the property of the mother , and the 
passage seems to lay down that the paragraph provides in 
respect of ayattkika stridhan received from a father an excep- 
tion to that rule, and nothing more. 

The succeeding paragraphs IT to 24 seem clearly to go Ivnek 
to paragraph 13 and to deal with the text referred to in that 
paragraph. They explain that the term ‘‘her issue” in the 
text of Xarada refers to the issue of the mother and not of the 
daughters. S. 13, however, distinctly provide.s that the texts 
relate only to the {yautuka) wealth giren at the nuptials be- 
cause these passages contradict the text of Devala cited in 
paragraph 6. That text rim.s ; “A wornanV property is com- 
mon to her sons and tuimarried daughters, when she is dead.” 

Paragraphs 22 and 23 go on to lay down the line of succes- 
sion to the property of a wonmn received at her Jiuptials, and 
the passages following explain how the order of succession is 
modified by the form adopted at tlie time of marriage. 

:For the appellants it is argued that paragraph 22 resumes 
the discussion of the succession to yavtuka stridhan from para- 
graph 13 and that the intervening paragraph 16 alone deals 
with the succession to pitridatta ayantHka slridhan, and pro- 
vides in the case of such property the exception to the general 
rule of succession that the unmarried daughters succeed in 
preference to the sons, and not jointly with them. This view 
is supported by the order of succession to pifridatfa ayanfvka 
stridhan, which is given in the sjuiop-sis of Rrikrishna at the 
end of Chapter IV. 

For the respondents it is argued that the, w'ord “ hanya ” 
in paragraph 16 is used generally to ineludo all daughters ; 
that therefore all daughters, whether unmarried, married, or 
widowed, are preferred to eons, and that is the view, which 
Srikrishna himself adopted in his Dayakrama Sangraha. 
Further, it is argued that the discus.sion in the subsequent 
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paragraphs of the words “ her issue ” would be unnecessary, 
if the expression “ Brahmini kanya^^ did not cover married 
as well as unmarried daughters of the deceased. This conten- 
tion does not, however, seem to be sustainable for the discus- 
sion ill paragraphs 17 to 21 seems clearly to refer to the mean- 
ing of the words “ her issue ” as used in the text of Narada in 
paragraph 13. 

It is not easy to determine the exact meaning of the text of 
the Dayabhaga, but the synopsis in which Srikrishna gives 
the order of succession shows clearly enough that he then 
interpreted it to mean that the unmarried daughters alone 
were preferred to sons in the succession to property given to 
a woman by her father not at her nuptials. 

The next authority we come to is the Dayakrama Sangraha 
of Srikrislina. This is described in the preface as containing 
a good compendium of the law of Inheritance according to 
Jimutavahana’s text as expounded in his commentary on the 
Dayabhaga. Chapter II deals with the order of succession 
to the peculiar property of a woman. S. 1 deals with the 
succession to the property of a maiden ; s. 2 defines the peculiar 
property of a married woman ; s. 3 deals with the succession 
to the separate propert):^ of a woman, when received at her 
nuptials, and s. 4 with the separate property not received at 
her nuptials. Then comes s. 5, which is important for the 
purposes of this case, and which deals with the succession 
to the separate property of .a woman, when given to her by her 
father. Paragraphs 1, 2 and 3 deal with the order of succes- 
sion. It has been pointed out to us that in the original the 
text is not divided into paragraphs, and that the paragraphs 
1 and 2 and the first half of paragraph 3 down to d^ received 
at nuptials ” form one paragraph. These passages, as well as 
the remaining part ' of paragraph- 3 and paragraph 4, have 
been interpreted by the Subordinate "Judge, to mean that the 
order of succession to aymduka stridhan is the same as that 
oi yautiika stridhan given by the father, and is first the maiden 
daughter, then the married daughters, -who have, or are likely 
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10 deal with the succession on failure of sons and married 
daughters. Paragraph 12 deals with property received by a 
woman at the time of her marriage and prefers the married 
daughters to the sons. Paragraph 16 deals with ayauUiha 
stridhan received from the father and quotes the passage from 
Manu relied on in the Dayabhaga, Chap. IV., s. 2, para, 16. 
Paragraph 17 provides that on default of ,|hese the son succeeds, 
quoting in support the authority of Mann. The question 
then arises whether this applies to aymituha stridhan or whether 
it follows in natural order of sequence paragraph 13, which 
deals with yautuha stridhan. The Subordinate Judge has 
accepted the former alternative, but here, as in the other 
authorities, the succession to ayaiUuha stridhan is introduced 
seemingly in parenthesis, and it seems open to doubt, whether 
paragraph 17 really refers to it or to yaittuka. Paragraph 18 
points out that similarly also other texts declaring the succession 
of daughters previous to that of sons refer to this description 
of woman’s property. This description may refer to pro- 
perty given by the parents ” as mentioned in paragraph 11 
or to nuptial presents as mentioned in paragraph 13. 

Mr. Macnaghten, in his Principles and Precedents of Hindu 
Law, published in 1829 in Vol. I, pp. 39 and 40, follows, in 
the case of ayautuJca stridhan received from the father, the 
line of succession given by Srilcrishna in his synopsis at the 
end of Chapter IV of the Dayabhaga. 

Sir Thomas Strange, in his Elements of Hindu Law, Vol. I, 
p 247, notices the intricacy with which the succession to 
woman’s property is regulated, and in the Appendix, Vol II, 
p. 403, extracts the order of succession as given in the synopsis 
,of Srikrishna to Chapter IV of the Dayabhaga, and states that 
it is, the settled order of succession to the separate property 
of a woman. 

Neither of these learned authors could' claim to be, as those 
previously mentioned, expounders of the text of the Hindu 
law, but both had large experience in the Courts of law, and 
presumably , were well aware of the authorities that ' were ’ ac* 
cepted in' them.: ^ 
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The next authority is the Vayuvastha Darpaiia of Shaiiia 
Chum Sircar. In his first edition, published in IS 59 lie 
adopts the exposition of the law of succession to the propert^y 
of a woman received from her father at any time other tliaii 
her nuptials given by Srikrislma in liis sjniopsis attached 
to Chapter IV of the Dayabhaga in preference to that given 
in the Dayakrama Sangraha, because, being consonant vitli 
the Dayabhaga, it is respected above the Dayakrama Sang- 
ralia. He also accepts the view that in the passage in Chap- 
ter IV, s. 11, para. 16 of the Dayabhaga kiuiija means 

maiden daughter.’^ 

In the second edition of the Vayavastha. Darpana published 
apparently in 1867 (see pp. 718-719), the learned author 
accepts the order of succession to the property of a woman 
given to her by her father at aiw time other than at her iiup- 
tiais, given in Srihrishna’s commentary on the Dayabhaga. 
In a remark, which follows the portion of the text dealing with 
this subject, the author notice?s that in the Dajakiama Sang* 
raha Srikrishna lays dovui that succession to the property 
given hj a father to his daughter, whether at the time of her 
marriage or at any other time, is .regulated according to the 
principles applicable to the property received at nuptials 
and he expresses the opinion that this view is supported by 
the. note of Jimutavahana in the Dayabhaga on the passage 
in Manu. But he goes on to say the order of succession as 
given m the commentary on the Dayabhaga seems to be more 
consistent with reason, for in the succession to this kind of 
stridimn, why should the son, %Tho confers the greatest benefit 
on the mother, be postponed even to the widowed and barren 
daughters, ('who confer no spiritual benefit on her), in the same 
way as in the succession to the ayautaku property, which de- 
scends to the daughters' in preference to the son soleij- on ac- 
count of certain texts of the sages and especkily the text of 
Manu,' Chapter , III, v.. 49, ■ . The text and note indicate the 
opinion' o: the 'earned author that in the line of succession 
sons . ■ sho'uld be preferred .to daughters other than unmarried 
daughters. 
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In the edition of his work published in 1883 after his death, 

■ a different order of succession is adopted, and all daughters 
rsiarried and widowed are preferred to the sons. 

Here, again, we have a learned -conimentator' expressing 
diametrically different views at different times, a circumstance 
which goes to weaken confidence in him as an authority. 

Among later commentators we find in the work on Hindu 
Law of Marriage and Stridlian 'by Dr. (now Sir) Ctooroo Das 
Banerjee, that the learned author in the first edition remarks 
that the order given by Srikrishna’s commentary on the Daya« 
bhaga is generally ’’ accepted as correct, while in the later 
edition, p. 408, he qualifies it by saying it is accepted as correct 
by some authorities. The learned author points to the differ- 
ence between the authorities on the j)cint, and expresses no 
certain opinion himself. 

Jogendro Smarta Siromoni, in his commentary on Hindu 
Law, published in 1885 at page 398, deals with pitridaiia siri^ 
dhan. He points out first that there is a special rule with 
regard to this class of property, that it goes in the first inslance 
to the unmarried daughter alone. He notices that in tlie 
Dayakrama Sangraha Srikrishna has laid down that the course 
of succession to pitridatta is similar to that in the case of 
yautuka, but he goes on to say that in Srikrishna’s commen- 
tary on the Dayabhaga he has expressed a different opinion. 
He however notices that property given by the father before 
or after marriage must be regarged as aymttnka , and the course 
of aiiccesssions to such property must be the same as in respect, 
of any other ayantuka, except so^ far as the operation of the 
general rales' is qualified by special texts, and he adds that, 
there is no direct authority for saying that all daughters, suc- 
ceed to the. before the sons ■ The learned Subordinate 

Judge' in dealing with this authority, fails to notice that the , 
opinion above expressed is clearly in favour of the view ' that 
the sons succeed to pitridatta ayatUtika stfidlian after the 
unmarried daughters. In commenting on the judgment of Mr. 
Justice Mitter in the case of Jodoo Nath- Sircar v. Basmit 
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Coomar Boy Chowdlvry (1), the learned author remtirk?. that iho 
conflict between Srikrishna In the Daj-akrama SanjiTaha and liis 
master in the Dayabhaga cannot be reconciled except by show- 
ing that the text of the Dayabhaga is eajiable of being inter- 
preted in the manner Srikrishna has done. 

Babu Golap Chandra Sarkar Sastri in his work on Hincin 
Law notices the conflict between the Dayakraina Sangraha 
and Srikrishna’s synopsis to Chapter TT of the Dayabhaga 
in respect of the line of siicces-sion to ayautitka sindlmn, which 
is given by a father at any time other than the nuptial.'^, and 
notices that the question is beset with considerable ditiicully 
arising from apparent contradiction. 

Blajme, in his work on Hindu Law and Usage, 7th ed., 
p. 900, s. 673, accepts the view that all the daughters are 
preferential heirs to the sons. 

Taking next the decisions of the Courts, we find that in the 
case of Gopal Chunder Pal r. Ram CJmndcr Puramanik (2) 
this Court refused to follow the Dayakraina iSangraha in res- 
pect to the order in which a brother or a husband were entitled 
to succeed to moveable property received by a woman from ln’r 
father after her marriage, and relied in preference on the text 
of the Dayabhaga as being the paramount authority in the 
Bengal School. 

In the. case of Ram Go^xil Bhutkuiiarjce v. Naraln Chamfat 
Bandopadhya (3), to which reference has already been made, 
a similar view was accepted in respect of the mother’s right to 
succeed to ammdheya stridhan of a childless woman in prefer- 
ence to her husband. The learned Judges in dealing with 
paragraph 16, s. 2, Chapter lU of the Dayabhaga expressed 
the opinion that, subject to the one variation made in that 
passage, “ yauiul-a given by a father is inherited as other 
yauiid'a, and ayautuka given by the father is inherited as other 
aymituka and they attempt to reconcile the ]3aragraph.s 1 

(1) (1873) 19 W. E. 204; 1! B. L. B. 286. 

(2) (1901) I L. B. 28 Calc. 312. 

(3) (190r.) I. L R. 33 Calc. 10 ; 10 C. W. N. 610 ; 3 C. L. J. 10. 
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to 4 of s. 5 of the Dayakrama Sangraha with this view in the 
manner already noticed in this judgment. 

In the case of Judoo Nath Sircar v. Bnssunt Coomar Boy 
Ghowdhry {!) the exact words of the Dayakrama Sangraha 
have not been accepted and in preference an attempt has been 
. ' made to reconcile them with the text of the Dayabhaga. 

The result of a careful examination of the commentators 
and authorities on Hindu law and of the cases, which have 
come before the Courts, in which the question of the succes- 
sion to the pitridatta ayautuka stridhan of a woman has been 
considered, does not at all go to support the opinion expressed 
in rather over-confident terms by the Subordinate Judge in 
the lower Appellate Court that the balance of authority is 
j * heavily in favour of the married daughters being preferred 
to the sons. 

If we rely on the Dayabhaga itself, and the earliest inter- 
i pretation put on it by Srikrishna in his synopsis, we must hold 
that the sons should be preferred in the line of succession to 
^ the married daughters. If we take the words of the text of 

f the Dayabhaga, we find that it is only in two exceptional 

I passages, and those of doubtful authenticity , that the word 

I kanya ’ ’ is used by itself in the Dayabhaga to mean a daughter 
I in the generic sense. When the author intends to convey that 

I meaning, the word duhita ’’ used. “ Kamja ” is used to 

mean “a bride at the time of bridaP’ and ‘'an unmarried 
damsel,” and in fact the original meaning of the word appears 
to have been “ a girl up to 10 years of age.” According to the 
ordinary rule, unmarried daughters and sons succeed jointly 
to the separate property of their mother, and the question is 
. whether in the passage of the Dayabhaga under consideration 
it was : intended to give the unmarried daughters preference 
■ ■ ' to the sons, or to give all the daughters preference to them. 
Certainly the use of the word '' kanya seems to go far to ^sup- 
, port dho former conclusion. 

that the word ' '' kanya is used ' 
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(1) (1873) 19 W, R 264. 



100 


1908 

?bosaoto 

Kitmar 

Bosb 

■ t\ 

Saeat 

Shoski 

Ghosh. 

Behto? J. 


CALOUTTA SERIES. (voL. XXXVI. 

“ «;• graerio sense to melode all daaehtera tl,r k, . , ' 

dor for the respondents Ims relied on the,,,'’ ^ 

iorama Sangrolia to rrliieh ,ve Da,va- 

that the learned Judge., in fte eon' f p''™!’' 

‘ho Dayabhaga, which it is oo„teSd1tetl"neihr^^^ “ 

‘op:“o7:r:s:;::rt:r 

m dealing with books of recent date t 

solved. JSTo rules of nunetim+J ' “i" 

are introduced in parenthesis ^boTh tn ““«ers 

of the works, iTithout any apparent T ®«’tions 
the learned Judges, who was a part^^Vthe 
consideration, is a Sanskrit scholar ‘ ,ri under 

elucidation of difficulties bv reference f t]"''' 

Under these circumstances,' it seems to n 

hesitate before ditl'erim' from tlie x’ " ® sliould 

>nont. The Bayatranra sZJ.;! I"' 

^itten by Sriiriehna after ii^ sjn72To7t‘°7“'T, 

but as to this there is no certainty. At ,U n-ent-^7 

nothmg in the Dayakrama to expiahi u hv 7 i ’ 

had .uodihed his previous opinion, and Ihir h^Uu" ' 

re^n to attempt to reconcile the two espre 

If It be possible. If that can be done in I 

by the learned Judges m the i.. adopted 

difficulties will disappear. ' nnc er notice, all furtlier 

If such reconciliation be impossible then u , , . 

credit to be attached to Srikrisbna fbat the 

weakened. ^ ^lifliority i^; much 

Tlie iiieaniiii^ of tlie text, nf ^ * 1 » 

is tar from being clear owu^e L 7e T f ®'’*5'“"“*n 
of the reference to aZafe ° 7 ‘'■»p.srcnthe,is- 

cnaghten and Strange both accept Srihrishna’s synopsis 

m mos) I. h a SS sm . ,o o. ^ ^ 




VOL; XXX^TI.] 


CALCUTTA SERIES. 


101 


at the end of Chapter IV of the Dayabhaga as laying down 
the correct law. 

Shama Churn Sircar in his Vyavastha Durpana wavers in 
opinion; and it is remarkable that, in the first and second edi- 
tions, which were published during his lifetime and in which 
he follows Srikrishiia^s synopsis and accepts the meaning of 
^^kanya^'" to be unmarried daughter, he gives reasons for his 
conclusions, while in the third edition, which was published after 
his death, no reasons whatever for his change of opinion, (if in 
fact the opinion expressed in that edition be his), are men- 
tioned. 
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Jogendro Smarta Siromoni refuses to accept the view that 
all daughters should be preferred to sons. The other learned 
authors invite attention to the difficulty, wliieh has arisen, 
in interpreting the passage in the Dayabhaga. owing to subse- 
quent contradiction, but do not assist us to elucidate it. 

The decisions of the Courts, to which w^e have referred, 
indicate that where there is a difference between the Daya- 
krama Sangraha and the Dayabhaga, the former has been re- 
jected and the Dayabhaga followed. 

Taking the passage of the Dayablia.ga as it stands, and 
giving due effect to the use of the wwd and taking 

also into consideration the context and the fact that the earli- 
est interpretation of the text w^as in favour 'of giving the sons 
preference to the married daughters in the succession to the 
^pitridatta ayautiika stridhan, the reasonable conclusion 
appears to be that the intention of the Dayabhaga w^as to lay 
down a general law of succession to ayautuka stridhan, and to 
make an exception in the case of such property received from 
father,, only to the extent that in the first instance the un- . . 
married daughter is preferred to the son. I see no reason , to 
differ from the vi^ taken by the learned Judges in the case ^ 
of Ram Gopal BJmMacharjee v. Naram Chmulra Bandopadhya 
(1) that the synopsis of Srikrishna to Chapter IV of the Daya- 


il) (1905) L L. B. S3 Calc. 315 ,• 10 G W. H;501 ; 3 C. X. J. 15. 
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bliaga and the paragraphs in the Dayakrama. Saiigralia are 

capable of reconciliation. 

I would j therefore, set aside the judgment and decree of the 
lower Appellate Court and decree the appeal and restore 
the judgment and decree of the Court of finst instance with 
costs 

As, however, my learned brother differs in opinion from me 
the ease must be referred to the Hoiible tlie Chief Justice for: 
orders under s. 575 of the Code of Civil Procedure, 


CoxE J. In this case the' sole point hi issue is, whetlier 
sons succeed in preference toiiiarried daughters to property 
given to a woman by her father at a time other thanthetiine of 
nuptials; and the 'decision of this question turns exclusivcdy, 
or almost so, onthe further question, whether theword '‘i-aiiya” 
in paragraph 16, s. 2, Chapter 4 of the Dayabhaga rcJers 
exclusively to unmarried daughters or iTieliides all daughters. 
It will be convenient : to deal with the arniiorities in order, 
and the first that must necessarilj* be considered is the Daya- 
bhaga itself. The Dayabhaga deals first with the succession 
to woman^s property ^ generally, and lays down that the pro-' 
perty of a woman goes on her deatli, first to her son and un- 
married daughter, and then to the married daughters. The, 
author then deals wdth the ymittdn property, trliieh he appar- 
ently regards- as exceptional, and lays dot?ii that it goes on 
the mother’s death to the daughters. Then comes the text 
on W'hich, this controversy liinge^s (iv, ii, 16). The author 
quotes a text of Manu, which runs, The wealth of a wnman, 
which has be,en in any manner given to her by lier father, let 
the Brahmini dams-el {kanya) take, or let it belong to her off- 
spring.’’ And as I .have said, the controversy arising :'n this 
casetums principally on the question whether the -word 'dunya ” 
is intended to refer only to the unmarried or to all daughters. 

There is no' dispute, that the term means daughter.” It 
is not suggested' that any .girl, who w’’as not a daughter, could 
by any possibility -succeed'. But it is strenuousiy argued that 
the .word ordinarily means a maiden daughter only, and is 
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only used to signify daughters in generals when used in con- ^908 
junction with the word putra (son). ■ Particular reference is PaosANK® 

made to the use of the word in the text of Devaia, quoted Boss 

in paragraph 6 of the same section of the Dayabhaga, which 
runs, A woman’s property is common to her sons and ‘ hanya,^ GhoS^ 

when she is dead, but if she leave no issue, her husband shall — — 

take it, etc.” It is curious that, if ilie word kmiya ” 
here refers only to unmarried daughters, there is no direct 
reference to unmarried daughters at all, though admittedly 
they succeed before the husband. But it is not disputed that 
the word ‘‘ hanya ” in this passage means unmarried daughters 
only. 

At the same time, it cannot be denied that the word is occa- 
sionally used to signify daughters generally, and the sense in 
which it is used in this passage must in my opinion be gathered 
from the context. It has been argued that the paragraphs 
succeeding paragraph 16 deal with the question whether in 
the text of Manu quoted above, the words ‘ her offspring ” 
refer to the daughter’s offspring or the offspring of the deceased 
mother. And it has been argued that the fact that this point 
has been thought worthy of serious discussion show\s conclu- 
sively that the word daughter ” must include married daugh- 
ters, for obviously an unmarried daughter could not, in the 
eye of the law, have any offspring at all and therefore, if 
only unmarried daughters were referred to, there could be no 
controversy or discussion as to what was meant by the words 
her offspring.” To this argument there could, in my opinion, 
be no answer, if the paragraphs really referred to the text of 
Manu before quoted. But if I understand the paragraphs 
aright, they refer to a text of Narada quoted in paragraph 13, 
and not to the text of Manu at all. Still the fact remains 
that the author of the Dayabhaga deals with the succession 
to yautuha in paragraphs 13, 14 and 15. He then 

deals with this special subject of the succession to pitridatta 
property. He then devotes paragraphs 17 to 21 to a possible 
misconception that might arise with regard to the succession 
to yautuha property laid down in paragraph 13. And then 
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daughters the property goes to the sons. It is clear, however, 
from the context that the word “offspring” caimot refer to all 
the children, but only to the children other than the “ Mnya.” 
If therefore '‘Icanya” naeans all the daughters, the %vord 
“offspring” must refer to the sons. If, on the contrary, the 
word “kamja ” means unmarried daughter only, the test pres- 
cribes that in the absence of an unmarried daughter sons and 
married daughters inherit together, which is not suggested 
by any body. This consideration seems to me to support in 
some measure the view that the word “ kanya ” refers to all 
the daughters. I do not however lay any stress on this beyond 
saying that in my opinion the use of the word “ offspring ” is 
not inconsistent with the view that the term kanya" refers 
to all the daughters. 

Next comes the strongest authority on the side of the appel- 
ants, namely, the summary by Srikrishna, at the end of Chap- 
ter IV of the Dayabhaga, of the rules of succession prescribed 
in that chapter. This clearly lays down that in the case of 
pitridatta property not given at the time of marriage, the 
maiden daughter succeeds first, then the son, and then the 
other daughters. 

It is argued, however, by the respondents that this autho- 
rity has been destroyed by the fact that Srikrishna in his later 
work, "'The Dayakrama Sangraha ” (Chapter II, section 5) 
ha/S laid down that the daughters succeed before the sons. It 
will be necessary to set out the first three paragraphs of 
the section in full. They run as follows : — 

“ In regard to the wealth given by a father to a woman at 
the time of the wedding, or antecedent or subsequent to it 
a maiden daughter inherits in the first place. 

“ 2 After her a married daughter, who has, and one who is 
likely tO' have, male issue, inherit together. 

“ 3. Next the succession devolves on the barren and 
widowed daughters, and in default of all daughters, the son 
and- the rest succeed as in the case of property received at 
nuptials; for a text of Manu declares. — -“ The wealth of a 
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■woman, which has in any maimer been gi-^^en to her by her 
father, let the Brahmini damsel take or let it belong to 

her off spring.’ ” 

It was held in Batn Gopa BhuMacharjet' v Isamui Chandra 
Bandopadhya {!), thskt though the lirst paragraph referred to 
both yautuka and ayautuJca pitridatia property, the second 
and third could refer to yautuka pilrklaUa property only. 
This view was based principally on the words as in the case 
of property received at nuptials,” and on the fact that, if the 
second and third paragraphs referred to ayauiuka as tvell 
as yautuka pitridatia property, it would be impossible to 
reconcile the Dayakrama Sangraha with the same author’s 
synopsis of the Dayabhaga. It has been argued, however, 
before us that a consideration of the original text renders this 
view untenab e. We are informed that- the lirst two para- 
graphs and the third paragraph as far as the words “tvidowed 
daughters ” form one sentence prescribing that the maiden 
daughter is first entitled to succeed, then the married daughter, 
and then the widowed daughter ; and ending with the word 
“ entitled ” which applies equaliy to ali the preceding nomi- 
natives. An entirely new sentence then begins uith the words 
“ In default of all the daughters.” If this is so, and the fact 
has not been disputed before us, then although I have the 
greatest dilSidence iu dissenting from the view of the learned 
Judges in the case cited above, I find myself unable to 
understand how any distinction can be drawn between the 
fi;rst and the two following paragraphs in their relation to all 
kinds of pitridatia property. And it appears to me that the 
succeeding sentence — “ In default of ail daughters the son 
and the rest succeed as in the case of property received at 
nuptials ; for a text of Manu declares — “ The wealth of a 
woman, which has in any manner been given her by her father 
let the Brahmini damsel take,” implies that in the view of 
Srikrishna at the time he "wrote the Dayakrama Sangraha, 
the term “ Brahmini damsel ” was in effect synonymous with 


(1) (1906)1. L. B. 83 C*lo. 315 ; 10 C. W. N. 510 ; 8 C. L. J. IS. 
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“ all daughters.” In paragraph 4, it is laid down that, what- 
ever is given by the father “belongs first to the damsel and 
after her it goes to her offspring, her son.” This paragraph 
is to my mind conclusive that Srikrishna at the time he wrote 
the Dayakarama Sangraha regarded the term “ hanya," as 
including married daughters, since otherwise he could not 
have referred to their sons. 
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Next comes the Dayatatwa of Raghunandan. Chapter X of 
this work begins by dealing with succession to stridhan gener- 
ally. Then in paragraphs 12 to 15 the author deals with suc- 
cession of yautuha. Paragraph 16 deals with the text of Mann 
that fitridatta property goes to the Brahmani damsel. Para- 
graphs 17 and 18 run as follows : — 

“ 17. On default of these the son succeeds; since Mann 
says ‘ on default of daughters the inheritance goes to sons.’ ’’ 

‘‘ 18. Similarly also other texts declaring the succession of 
daughters previous to that of sons refer to this description of 
woman*s property.’* 

Then paragraph 19 begins, “ On failure of sons and the others . 
a woman’s nuptial presents go to the husband.” 

It is argued on behalf of the appellant that paragraph 16 is a 
parenthesis and that, at the end of it the author resumes the 
consideration of the succession to yautuka property. In this 
view, the words “ on default of these ” at the beginning of 
paragraph 17 mean on default of the daughters mentioned 
in paragraph' 13.” On the other hand, it is argued on behalf 
of the respondents that the words mean ‘Von default of the 
Brahmani damsels mentioned in the preceding paragraph.®^ 
It seems to me that both views are tenable and that it would 
be unsafe to build any firm conclusion on this passage. I ' 
may say, however, that the repetition of the words' ‘'nuptial' 
presents*'"’ in paragraph 19 tends in a small measure to show 
that the parenthesis about the ends, and the dis- 

cussion of yautuka property is resumed at that point. 

The authority next quoted is Jagannath’s or Colebrooke’s 
Digest. It is difficult to base any conclusion on this work as 
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it quotes both the text - of Derala. to the effect that the son 
.and maiden daughter together, and that of l\at3"ayana, to 
the effect that the , daughters succeed, and draws no clear 
distinction between ymtlMka and ayautuka propeitj But 
in quoting the text of Manu (paragraph ceecxcr) the author 
construes it as laying domi that the property of a childless 
wife shall go to the daughter of a Brahman co-wife, or to the 
issue of that daughter. So that it is clear tiiat the author did 
not regard the term kany a as necessarily eoiifined to .an 
unmarried girl. 

Subsequent 'commentators maybe brktlj^' referred to, al- 
though the case must be decided on the view that is taken of 
the earlier authorities. Macnagliten is wholly in favour of the 
appellant. Strange is claimed as be.mg in his favour, but aU 
that appears in that work is a reprint of Sri,krishiia^s synopsis 
at the end of Chapter IV of the I)a\nbiiaga. Jogeiidra Kath 
Bhattachaijya is in favour of the appellant A coritentioii, but 
liis view^s are in inj opinion w^eakeiied. by the distinction wiiich 
he draW'S between the 'first and subsequent lairag; aphs of sec- 
tion 5 of the Dayakrama Sangraha. Golap Chandra Sarkar 
see'Eis to have been unable to make up his mind on the point, 
and a still more rema'rkable instance of this jideeisioii may be 
found in the work of Shama Charan Sarka-r, In the first 
edition of the -work of that learned author he seems to have 
been wholly in favor of the view urged by the appellant.. In 
the second (section 464), he admitted tliat the Dayabhaga 
furnished, full authority for the contrary view, but thought 
that reason required the postponement of the married daugh- 
ters to the sons. But in the last edition of his work, published 
some months after his death,' he w'eiit wliolij" round to the 
view, for which. the respondents notv contend. On the other 
hand, Mayne is wholly opposed to the view” taken liy the appel- 
lant.' 

.',1 attach a good deal of-'iinp'ortaiice to the comments in the 
'second editio,n of - Shama Charan Sarkar^s Vayavastha Darpan 
'and those cin. 'Mr, Justice Banerjee^s work on siridhmiu The 
first author gives ■' .the.-; succession as laid down in Srikrishna*s 
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Synopsis at the end of Chapter IV of the Dayabhaga. That 
was the order of f: accession, which he thought was right. He 
defends it as based on reason. But he admits, and, as it 
seems to me, reluctantly admits, that Srikrishna in the Daya- 
krama Sangraha lays down that succession to all pitridatia 
property is regulated according to the principles applicable 
to yautuha property, and then he goes onto say; '^The 
above is not the solitary opinion of Srikrishna alone but also 
of Jimutavahan, as is evident from the following note.” The 
note is a quotation of the paragraph 16 which has aheady been 
set out in full. Now, if the %vord kanya must necessarily mean 
an unmarried daughter, I cannot understand how Shama 
Charan Sarkar can have felt himself forced to admit that para- 
graph 16 was opposed to the view, -which he was defending. 
For if the word kanya ” as we are now told, would necessarily 
convey to all Sanskrit scholars the signification ‘‘ unmarried 
daughter,” it is clear that the commentator must have seen 
at once that the Dayabhaga was not opposed to the synopsis 
and did not support the view that the order of succession to 
all pitridatta property was the same as that of succession to 
yautuka. And the fact that this evidently did not occur to 
him indicates strongly to my mind that the restriction of the 
meaning of the word kanya to unmarried daughters is 
untenable. 
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The same considerations apply, though in a less degree, to 
Mr. Justice Banerjee’s observations on page 408 of his work on 
Marriage andStridhan (second edition). Though he does not 
express any very decided opinion he seems to accept the order 
laid down in Srikrislma’s Synopsis. But he observed that 
according to the Dayakrama Sangraha the order of succession 
was the same as for and that this “seems to be in 

accordance with the opinion of Jimutavahana and Raghunan- 
dan.” And clearly, if the word “ ” had conveyed to 

the learned commentator’s mind the meaning of “unmar- 
ried daughter ” only, he could have had no reason whatever 
for saying that it was the opinion of Jimutavahana, that the 



110 


OALCFTTA SIMIS., [TOL- XXXWt 


im 

Pbosanko 

Kotae 

Bosk 

■ t’. 

Sarat 

Shosht 

Ghosh. 

Cose 


order of succession for ' all pitndaiM property was'the same 

as that for yaufuka. 

We have been referred to two cases, Judou Xaih Sircar v. 
Bussurfd Ooomar Roy Ghowdhry (1) aiici Gopal Chandra Pal v. 
Ram Climulra Pramamk (2). But all that was held in the 
first of these cases was that the words sons and the rest iii' 
the Dayakrama- Saiigralia did not include^ collateral heirs, and 
this finding does not seem to me to have any beating on the 
present case. The second case also has no real application to 
this case. 


I think that the appellants have faHef! to show that the 
Subordinate Judge is wrong. The oni\' clear authorities on 
the point are the two diametri(*ally fippcKcd statements of 
Srikrishna. If -either of these is to be |•nt‘fe^^ed. it shoiiH, 
I think, be the latest, iianieiv, the Dayakrama Sangraha, 
Otherwise the decision of tlie (‘ase must turn on the cjuestion 
whether the word Jmnya in the Dayaf'ihaga includes married 
daughters.” The Subordinate Judge is of opinion that it does 
include them. The a^'raiigemeiit of tliat' portion of the Daya* 
bhaga indicates that the. autlior inf ended to include them* 
The interpretation of ManiTs text gWm hi ffagannatlds Digest, 
and in the Dayakrama Sangraha, indicate that the term was 
understood as including married daughters. Among the 
later commentators Babu Gooroo Das Banerjee and Sliama 
Charan Sarkar, in the second edition of his work, wdiile accept- 
ing the order of- suceessioii laid down in tlie synopsis, were 
at the same time of .opinion that that order was opposed to 
the Dayabhaga, a., viewn which necc^ssarily implies that they 
thought that the terni ” included married daughter 

Against these authorities -there are the clear o|>inions of ^lac- 
naghten and , Jogendra Nath Blinttachaip^e, which hi their 
turn are opposed to that ' of Ma.yne. T find, it impossible to 
hold on these authorities that the term hinya ” could not 
have been, intended to include ma-nied daughters. I think 

- (1) (1S7S) m tv. R. 2114. 

(1901) I n. R. 2S Cala 331* 
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tliat it does inolade^them, and, if this view is correct tliese 
appeals must necessarily fail. = -nese 

Aceordi^ly I would dismss these appeals, but I agree that 

s. o75 of tile Civil Procedure Code. 

[Owing to this difference of opinion, the case was referred to 
a tthird Judge, Mitra J.J 

Lahiri and Babu Mohini 
Mohun Ghmkeroiitty with him; for the appellant. 

R f ■ IT or 

Babu Akhdbanihu Guha with him) for the respondents. 

Mitea J. The decision of the question of Hmdu law raised 
m cheie appeals depends on the interpretation of Chapter IV 
s. 2, para. 16 of the Dayabhaga of Jimutavahana, the parai 
mount authority hr the Bengal School. Other authorities 
may be followed, if there be any ambiguity hi Jimutavahana’s 
text. Srikrishna and Raghunandana undoubtedly deserve 
the greatest respect, but their opmions must yield to the an- 
thority of tiieir great master, Jimutavaliaua, liimself. 

Chapter IV, s. 2, para 18 of the Dayabhaga of Jimutava 
hana is as follows in Coiebrooke’s translation —“Asfor -inf,®* 
age of Manu, “The wealth of a woman, which has been in 
any manner given to her by her father, et the Brahmini 
damsel take , or let it belong to her offspmg” since the text 
specifies ‘given by her father’, the meaning must be, thlt 
property, which was given to her by her father, even at any 
other time besides that of the nuptials , shah belong exclusivelv 
to her daughter, etc.” The text of Manu referred to in the 
paragraph is this in original : 

li 

srra’f)' yf wtfl II 

Chap. IX, V. 198. 

The word “damsel” in the translation by Colebrooke re- 
presents the word “ qfwr ” in the original text. In Jimutava- 
hana’s commentary on it in paragraph 16, he also uses the 
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\^oid . Ill ^,|i0 next sentence in tJi'it n^ir- i 

uses the wofds ■ ef,„ “? ' f " f 

Tie questioa tJieu ariseoS.— In wii-i* ^,yy;^ i i 
been used bv Ilanu -int'! 
ai^umuits before me, as ^reil as tiio.se beV.rA i , . , “ 

leagues, Brett and Coxe JJ relu tr! • ' • u * col- 

ing of the word = ’ and tU . to the. mean- 

Jimutavahana. .Does it 

daughters generally . or. 


Til© Orel ' DFrni*^ 

virgin tkumari). ^'rhat is' daughter, a 


:- lat is tiK^ imerpretatioa of the 

:*ri L-w,r- 1 . 


_ . - ■ j.mx is rue imt 

■ id given by the celebrated ie\:ici)<'Tu»iu*r i o- 

Hem Chandi-a. In the Medini also the hr^t 

(maiden daiuo-htm 'xhe , of 

lu the ^aeJakaipainnm bv ihii- h ZiTv'T'^r 
Bahadur, and al! the inter ‘levi . ^' t Heb 

wdsou h. M. Dic,j::r;i ir^rrh ^ «• “■ 

-w. a rirain, a gir, ot dn:T,l^ \ 

;-V-frou. the parheular iXtllTZ: 
the meeuiug of the word as uecal m the o’,»„vi it , i f “ 
pnurary rueaniugot the word •■ we,.- ;,„t 

ot the SavdaJmlpadnmm has eiterf author 

the raaopa™ L .hetL^tCr' 

flexion nf fit a i _ •, .. ‘ ’ '‘boumg the roof and in- 


--f^twiiaraTa, shmvin.T 
nexiou of the word ^nr! ;+. . *= 

®nd Its meaning 

sivestliA OAA/a.,n • . ° ‘‘""'M'X 


He 


«s meaiim<T ^ 

givesthe secondary meaning -womni ” *n 

earlier lexicographers. Sh- Greave • H. i ' ’ 

ary confines the meanmg to a “ 

man.” Hi fact there can be mdoZ ’ ^ 

»°‘<i ae used hr ^.rUer^tt f “f ‘io 
!— ) for the ap^fea (thgtaffstol”!''”- ““ 

any where in Ufonm ^ Thf'tOTd 


V ■ xiie word 

married, unmarried or widow ifi T™* daughter, 

«dow. All femaJe children are 
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daughters ‘ ‘ f i%s The word included in its significance, 

and the lexicographers, I have referred to, are unanimous 
in this respect. Amar Singh, Hem Chandi-a as well as the 
Meiini, also give the wider meaning of the word “ but 
they do not^^ give the synonym to be they use the 

word “woman” ( When Jimutavahana uses the words 

ff%ciT ” in paragraph 16, he must have used the 

word “ ^fw^’in its appropriate sense of daughter and the word 
“ as included in the genus “ ^ 15 .” The word “ ” 

occurs also in paragraphs 6 and 7 of the same chapter and 
section. In paragraph 6 , the text of Hevala is cited— “ 

” and in paragraph 7 the word is in- 
terpreted to mean, as it must, “ -f nd.” In both the para- 
graphs Colebrooke’s translation of the words is “unmarried 
daughter.” I am not disposed to come to the conclusion that 
the same word was used by Manu and Jimutavahana in an 
unusual sense in Chapter IX, v. 198 and paragraph 16, respec- 
tively. Such use would be inconsistent with its use in other 
parts of their great works. 


Of the commentators on Manu’s text, Kulluka carries the 
greatest weight. He seems to be of opinion that unmarried 
daughter first sueceeds_^and, on her default, the sons of the 
deceased. He lays down distinctly that in the presence of 
both an unmarried daughter and sons, the former should be 
preferred and the sons follow the maiden daughter. This 
seems to be also the opinion of Manu’s commentators, Ra^ha- 
vananda, Nandan and Ram Chandra, but Sarvajna Xarayan 
may appem- to be of a different opinion. The latter says 
^ Ifw ^.e., the word hin^a is used for 

aughters generaUy. But Sarvajna Narayan’s authority 
has never been recognised in Bengal as superior to Kulluka^ 
3(iicl tlio S6iit6iic0 itsolf is very va/guo, 

ne comznentotOM of Day^bhaga, Srmatha, Bam Clandra 
Mohwa, Aohyataoanda. Kaghimimdana and aribishm,’ 
mtapreted tie word- toar-m tie text as iarttg it, „rdW 
meanmg of unmarried daughter. Srikrishrm is abundantly 
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clear in his commentary as has been pointed out by Brett and 
Coxe, JJ. Srihi-ishna and Raghunanclana .<ub.>equeutly laid 
down in their respective treatises a dili'ei'cnt rule of succession, 
as if the word “ ” might mean daughtens generally. In 

a conflict of authorities, however, Jinmlavahana must be pre- 
ferred. The later opinions of Srila-isiuia and llaghunandana, 
which are not based on the text of the Da}'abhaga, ought not 
to be followed by the Courts in Bengal. 

Macnaghten (Principles of Hindu Law, pp. 3!1-4:U), Strange 
(^Vol. I, p. 251 and Yol. II, p. 403), Shyuina Charan Vyavastha 
Darpana, p. 806, 1st Edition ; pp. 717-8, 2nd Edition) and 
Elberling have foliowed Srilcrishna’s commentary on the 
Dayabhaga and not his individual o{)init>n as given in the 
Dayakrama Sangraha. The order of succession — maiden 
daughter, son and other daughter.? — was accepced by all 
Aigio-Indian text writers, until a cloiui was thrown in the 
third edition of Shyama Charan’s Vyava.st ha Darpana pub- 
lished after his death. Sh Gooroo Da.ss Banerjee in lus learned 
work on the Hindu Law of MaiTiageand Stridhan (p. 408, 2nd 
Edition) seems to be of opinion that Srikri.shua did not follow 
Jimutavahana as regards succession to pUridatta stridhana. 
Raghunandana in his Dayalakm did not also follow the Daya- 
bhaga. 

1 am of opinion that we should follow the Dayabhaga and 
not Srikrislina and Raghmiandana, when it is evidem that the 
latter have not followed their master in giving preference to 
daughters generally. 1 am confirmed in my view by what 
Eampini and Mookerjee JJ. have .said in J^am Gopal Bhutia- 
charjee v. Narain Chmidra, Bandopudhya ( 1). I agree, there- 
fore, with Brett J. 

The result is that the appeals will be decreed with costs in all 
the Courts. 

Appeals allowed. 

(1) (1905) I. L. R. 33 Calc. 315 ; 10 C. W. N. 610 ; 3 C. L. J. 15. 
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Before, Mr. Justice Gaspersz and Mr. Justice Coxe. 

KAEMA URAON 

V. 

BARAIK DEBI DAYAL SINGH.=^ 

Ohota Nagpore Landlord and Tenant Procedure Act i a r 

amended hy Bengal Act V of 1903, ss. 444. 69 66 67 "’^7 “ 

for rent, struck off undsr section 62~Whelher \ L 

months maintainaUe. ’^u^^^equent smt within 

a rent is dismissed under the first clause 
peiol 

uToitl Jr ^■’ “ *"*""°* nraintaiuable by virtue of section 

otw " Uraon and 

These appeals arose out of two rent ^ni+o i t 
plaintifP for recovery of arrears of rent ac^ainst thJd f 
under the Chota Nagpore Landlord and Tenant P 
It appeared that the 18th of May 190fi ™°®dureAet. 

hearing of the said suits for rent. ' On thaT^dnvl? 
being absent, the Deputy Collector struck off I. / 

(or tie resw™ „7 Te T' 

Defence infer alia was that the suit^ nrv iT "■ 

asmuch as they had been instituted withiht''''* “' 

previous suits in contravention of the nL 
of Bengal Act I of 1879. Provisions of s. 44 A 

h of first instance having held that tl • 

barred by the provisions of section 4 iA Wh! a 

tue Ac-j, dismissed J 

*Appeals from Appellate Orders Nos “’OS o .5 0*0 

190a, reversing the order of Moulvi TWoi, dated April o 

Of Ranohi, dated Nov. 16, 1906. ahomed Hamid, Doputv CoLcth 
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the suits. On appeal the learned Judicial Commissioner re- 
versed the decision of the first Court. 

Against this decision the defendants appealed to the High 
Court. 


Oaspebsz J. Babu Jogesh Chandra D&y, for the appellant. The suits 
are barred by s. 44 A. which was added by the amending 
xAct (V of 1903). Section 62 of the Act is controlled by 
s. 44 A. The words “shall not institute another suit . . . . 
recovery of any rent ” in that section are wide enough to in- 
clude eases falling under section 62. The order of the 
ISth May was really an order under the last part of section 
77, as plaintifi admitted that he was present. The plaintiff 
should have pursued the remedies prescribed in sections 66 
and 67, and by way of review. At any rate the suit for rent 
of 1962 could not be maintained. 

Bahu Nalini Ranjan Chatter jee, for the respondent. Section 
44A does not appty to a case like the present. The suit was 
struck off. The parties are therefore restored to their origi- 
nal position. In any case section 62 controls section 44 A. It 
comes after section 44A, and the only bar imposed is the bar 
of limitation. Section 62 wasle^'t untouched : it was not made 
subject to the provisions of section 44A. when the latter sec- 
tion was added. The order “ struck off” passed on the ISthof 
May was the correct order. Tlie Court did not accept the 
plaintiff’s statement that he was present. 

Babu Jogesh Chandra Deg, in reply. 

Cur. ad}\ vult. 


Caspeesz J. In these second appeals hy the defendants 
the substantial question raised is whether the p%intiff’s suits 
to recover arrears of rent fnr the Sambat yeans 1960. 1961, 
1962 should have been dismissed as being in contravention 
of the provisions of section 44A of the Cljota ISTagpur Land- 
lord and Tenant Procedure Act, 1879. Section 44A, which 
was added by Bengal Act V of 1903, runs thus “ Where 
a landlord has instituted a suit, or applied for a certificate 
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under section 1£5 against a raiyat or a Mundari Khiint-katti- 
dar for the recovery of any rent of his tenancy, the landlord 
shall not institute another suit or apply for another such g 
certificate against him for the recovery of any rent of that dbbi Dayal 
tenancy until after six months from the date of the institution 
or making of the previous suit or application.” Caspeesz L 

It appears that the plaintiff in March 1906 sued for the 
rents of 1959 to 1961, and alleged that some rent for 1962 
had been deposited by the defendants- Issues were framed, 
and the 18th May 1906 was fixed for hearing. On that day 
the Deputy Collector recorded the order. “Plaintiff ab- 
sent, struck off, section 62 C. N. T. A.” The same day the 
plaintiff applied for restoration and asserted that he and the 
defendants had been present at the time of hearing, but the 
Deputy Collector declined to accede to the application. The 
plaintiff, then, in June 1906, without waiting for the expira- 
tion of the period of six months mentioned in section 44A, 
instituted the fresh suits giving rise to the present appeals. 

Thereupon, the Deputy Collector held the suits to be barred 
by the provisions of the section, but on appeal the Judicial 
Commissioner has held that the suits were not barred. 


The contentions raised by the learned vakil for the appel- 
lant defendants are these : — 

(1) That the second suits were barred by section 44A of 
the Act. (2) That the order of the 18th May 1906, under 
section 62, was in error, and that it was in reality an order 
under the second clause of section 77 (3) That the plain- 

tiff should have pursued his other remedies under sections 66, 
67 of the Act and by way of review. (4) That at any rate, 
the fresh suits for the arrears of 1962 were incompetent. 

There is no substance in the second, third and fourth con- 
tention-. The second clause of section 77 provides that— “If 
on any such day, one only of the parties appears, the issue 
may be tried and, determined in the absence of the other party, 
upon such proof as may be then before the Court.” But no 
issue was tried and determined by the Deputy Collector on the 
I8th May 1906 ; the orders striking off the suits were appro- 
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priately passed under the first clause of section 77 read witli 
section 62, Consequently, tie only reniedyoj:)eii to the plain- 
tiff was to proceed hj way of fresh suits, and if ihosc^ suits 
were maintainable, he could properly include in his claim all 
arrears of rent then accrued due. 

The only substantial question, therefore, iwS that embodied 
in the first contention, and it is narrowed to this. Whether 
section 62 is controlled by section 44A, 1 tliuik not. 

Section 62 provides that, If on the day fixed by the sum- 
mons or proclamation for the appearance the defendant, 
or on any subsequent day to wliieli the lieariiig of the case 
may be postponed prior to the recording of an issue for trial 
as hereinafter provided, neither of the {larties appear in 
person or by an agent, the case shall be struck off, with liberty 
to the plaintiff to bring a fresh suit, unless precluded by the 
provisions for the limitation of suits coiitaiiieci in this Act.” 

The j^laintiff was at liberty, on the ISth 3fay 1906, in terms 
of section 62, to bring fresh suits, unless |)rec!uded by the pro- 
visions for the iiinitation of suits contained in this Act. Those ' 
provisions are contained in sections 42, 46 arid not, in my 
opinion, in section 44A. The period of hmitaiion mtxvris the 
period during which action may lie taken. Section 44A re- 
fers to a period during which action cannot be taken, and such 
a restrictive section is not covered by the general rule laid 
down by section 4 of the LimitaUon Act. In my opinion, 
section 44A restricts the Couid’s jurisdiction rather than the 
plaintiff’s right of suit; the latter exists though it is in 
abeyance for six months. 

Section 44A must also be eoiistnied st.iietly, mat isy in 
favour of the plaintiff, because it encroached on his ordinary 
right to sue for arrears of rent. It may be assumed that the 
Legislature is acquainted with the actual state of the law. 
When Bengal Act V of 1.90'3 added section 44 A to Bengal Act I 
of 1879, the provisions of section 62 were left untouched. 
The Legislature did not insert, nor can I insert in section 44A 
the words notwithstanding anything cfontained in section 
' 2,” The plain, meaning of section 44A is that, when a land- 
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lord has instituted a suit for the recovery of any rent, he shall 
not institute another suit for the recovery of any Tent subse- 
quently accrued due until after six months from the date of 
the institution of the fii*st suit. For example, if a tenant pays 
his annual rent in 12 or 4 instalments, the landlord cannot 
sue him every month or even every quarter ; he must wait for 
at least six months. The words any rent ’’which occur twice 
in section 44 A must be literalty interpreted to refer, respec- 
tivety, to any rent covered by the previous suit and "any rent 
covered by the second suit and, ex nutura rei the subject 
matter of the respective suits must be diiierent, otherw'^ise 
the second suit would not be necessary or maintainable. It 
is only in the case of a fresh suit, wliich the plaintiff is per- 
mitted by section 62 to bring, that the rent arrears ciainietl 
may be the same as in the suit struck off. The words 
'' struck off ” mean that the suit has, and never had, any 
existence ; they imply that the suit is withdi*awn as in section 
373 of the Civil Procedure Code, and in this connection, may 
be cited the anaiogoiis section (147) of the Bengal Tenancy 
Act. See also Vamjlal Bhaishankar Seiat v. Shomeshivar (1). 

The a-ppeals must therefore fail and are dismissed with 
costs. 
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CoxE J. The only question that arises in this ca,se is 
whether, when a rent suit is dismissed under section 62, or 
the first clause of section 77 of Bengal Act I of 1879, another 
suit can be instituted for the same rent within the period of 
six months. It is conceded that, if the first suit -is dismissed 
under any other section, the second suit will not lie. 
y.'.T am inclined to agi*ee that section 44A is not a provision 
' for the limitation of suits '“within the meaning of section 62*” 
Of course, if the law requires a suit to be brought after one 
specified date and before another date, btoh dates are really 
■limits of the period within which the suit may be instituted ; 
andaprovision of law, which fixes the first date, really limits 

(1) (l9Mj I. L, E. 29 Bom. 219, 225. 
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the suit Just as much as the provision that fixes the second 
date. But the word limitation has acquired by custom 
a technical meaniug, and 1 have little doubt that the Legisla- 
tive authorities in traming section 62 intended only to refer to 
the latest date by wh.ch a suit might be instituted. 

But it appears to me that the terms of section 4:4A taken 
in their ordinary meaning bar this suit. The words are 

whan a landlord has instituted a suit for the recovery of 
any rent ^ he shall not institute another suii' for the 

recovery of any rent.’’-. Here it caniiui be denied that the 
piaintilf did institute a suit for rent in Maich iOOCk and did 
institute another suit for rent in June 1906. it has been 
argued that the effect of striking off a suit under section 62 
is to restore the parties to their original positions as if such 
a suit had never been instituted. But to me it seems im- 
possib.e to say in such a case that the iiist suit has never been 
instituted at ail. And that the second suit is a. new suit and 
not a continuation of the thst suit is clear from the provision 
of limitation. 

An Act ought to be construed so as to give as far as possible' 
their full meaning to all its provisions. Here^ if section 44A 
js, construed against the. landlord, it does not really conflict 
with section 62. The landlord’s right of suit established by 
section 62, is not abolished by being kept in abeyance or six 
months. On the other hand, if section 44A is const! ued 
against the tenant, it ^.eems to me that so far m rtgards su Is 
of this nature, the plain woids of the section are over-ridden, 
as the landlord, having instituted a suit for rent, is again allow- 
ed to bring another suit for rent. 

In this suit the landlord sues both for the rent claimed in 
the former suit .-and 'for the rent of subsequent years. Indeed 
he must do so o.n pain of losing the latter rent altogether, 
Tamck Chmider Mooherjee v. Pamim Mohim Dehya (1). 
But,^ unless the effect of .an order under section 62 is an entire 
obliteration of the suit altogether, which I do not consider 


(1) n. R. 6 Calc. 791. 
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admissible, it would seem that the suit at any rate for the 1908 

rent of the subsequent year must be barred by section 14A. Kabma 

The learned Judicial Commissioner has laid some stress on 
the pomt that section 44A is intended to tave tenants from Barmk 
being harassed, and that, if a case is struck oJi under section Sinsh. 
62, the defendant cannot be said to be harassed at ail. But coxb j. 
this observation hardly applies to the first of the present 
eases, in which issues were framed and the defendant must 
therefore have been forced to attend at some time or other in 
the course of the proceedings. 

Finally there is the anaiogy of section 147 of the Bengal 
Tenancy Act, 1885. That section (which deals with precisely 
the same matter as section 44A now under consideration) 
though made specifically subject to section 373 of the Civil 
Procedure Code is not made subject to section 99. The natur- 
al inference is that the Legislature did not intend suits revived 
under section 99 to be free from the restrict oiis of section 147. 

And, if this was the intention of the Leg slature in 1885, it 
would seem probable that the same intention would prevail 
when section 44A was enacted long afterwards to deal with 
an exactly similar matter. 

Accordingly, I think that the suit is barred by section 44A, 
but as the landlord, from the point of view of justice and 
common sense, is certainly entitled to succeed, I do not 
desire to insist on the point of law, and I agree to the appeals 
being dismissed under section 575 of the Civil Procedure Code 
and not referred to another Judge. 


Appeals dismissed. 
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BEPiX BEKARY SliAilA 

1908 V. 

MM. MOKUKDA LAL GllUSM.* 

Transfer of Froperip Aci (IV of JSSd) s, 93 — tV "7 rt cL ^ ^ aft r Ja rZ/j-r 

allowed — Couri amepFn^ monep mfore the iM\9 r WiSCHn}t--.inch atX' pt- 
ame, eject of, 

A person, vv.bo does iio% deposit tlie I'eiieuii <: it.jn rnouey vvitiusi iluf tiuie 
allowed, can redeem afterwtmls, be.to.re a dnrd easier is lancie umli’r MAaiuii [Ki 
of tlie Traiisi'er of Property x\cr-. 



Appeal hy the plaintitf (opposite pan\tK i'k‘|.dn Beliary 
Siialia. 

A decree was pas.sed b\' the Subordiidit’e Judge' of Suri in 
a contested suit.j iii wiiicii the plaintiii' .-ued lo enforce Ivis mort- 
gage on certain prujH/ny bv sale, as also to redeem iU3rta;iii 
prior encumbrances, on the Bist 3iay ilKld, alJcnviiig the 
piaintih to redeem the prior mortgagt^^ wi kin six inoiiths 
from the date of the decree. The deienduiilSj who were ihe 
prior mortgagees, appealed agaiini tiie said ciecreig and the 
appeal was dismissed. On the ICitli April illiiT, the piahitii 
deposited the money due under the prior iiiortgagcvs. On the 
i4th May 1907 the Court recorded the iollowing urdei' 

“ The piaiiifcid’ has deposited the iiiouey d».te to the ist and Ciiil iiiortgugex^s 
as dkectad in the decree. He now |.>rays that the mortgaged properties l)e 
sold free of the prior chiU’ges for recovery of tiie inoiie}’' due to the on 

account of liis own mortgage money together with the aiaoiiiits dc^jiosited by 
liim to redeem the prior charges. The pleader of tiie oilier pai’ties ha.s 
declined to appear. 1 accordingiy order tiwit Hie prior e'harges oC dijfendaras 
2, 3 and 4 be hereby declared redeemed and iliat the mtirt-gaged properties 
be free of the said moi*tgag©s as prayed fojrd'^ 

The. plaintiff then applied -to make the deciree absolute md 
a notice -was' issued upon the defendants to shew cause vii the 
12th July 1907, why the decree shoii’d not be made absolute. 

* Appeal from AppeUate Order No. 70 of 1008, againsi tiie order of IC 31. 
Eoy, Bistrict Judge ^of'Boerbhoom, dated Nov. 25, 11307, reversing the order 
■ of Umesli Chandra Sen, 'Subordinate Judge of Bcerbhoom, dated July 27, 1907, 
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In tlie meantime, on the 14th June 1907 the defendants Nos. 
3 and 4 applied for reconsideration of the order of the 14th 
May 1907. The plaintiff opposed the application on the grounds 
that the order for redemption having been once passed could 
not be set aside on this petition and that he was entitled 
to deposit the decretal amount within six months from the 
date of the final decree, that is, the date of the decree of the 
Appellate Court. The learned Subordinate Judge gave effect 
to these objections and rejected the petition for reconsidera- 
tion by the defendants on the 27th July 1907. Against this 
order the defendants (objectors) appealed to the learned 
District Judge, who set aside the decision of the Court of first 
instance. 

The plaintiff (opposite party) then preferred this appeal to 
the High Court. 
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Baiu Nil lladhab Bose{Babu Hari BhusanMooherjee, with 
him) for the appellant. The question is, rvhether a person can 
redeem a mortgage after the period of grace allowed by the 
law, and before an order absolute is made. I submit he can. 
In the present case the Court accepted the money with notice 
to the opposite party. Section 93 of the Transfer of Property 
Act clearly shows that the plaintiff’s right to redeem exists 
until such right is extinguished by an order absolute. The 
eases of Nmidram v. Babaji (1), Sifaram v. lladhoM (2), 
Somesh v. Ram Krishna- Ghowclhry {2,) , Poresh Nath Moj%mdar 
V. Bam JoduMojumdar (4) and Vedafurattir . Vallabha Taliya 
Raja ( 5 ) support my contention. The Court has ample juris- 
diction to extend the time, and in this case did so. 

Babu Nalini Ranjan Chatter jee, for the respondent. The case 
of Vedafuratti v.FuJfe5y^aFa;?iyai?a/«(5)laysdov'n, where a suit 
for redemption has been instituted and a decree for redemp- 
tion has been passed therein, but not executed, a subsequent 
suit is not maintainable for the redemption of the same mort- 

(!) (1897) I. L. R. 22 Bom. 771. (3) (1900) I. B. R. 27 Calc. 705. 

(2) (1901) I. Lt B. 24 AU 44. (4) (1889) I. L. R. 16 Calc. 246. 

■ (6) (1901) I. L. B. 25 IVIad. 300. 
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^08 gage. If a second suit for redemption is barred, the question 

Be-pin still remains whether even after ihe time a lowed to redeem, 

Shaha the mort.gagee can redeem. I submit he camiot. The Calcutta 

Mokvnda cases cited by the other side are all cases in foreelosiiro suits. 

Lae Ghosh. Jq 3, iqj. foreclosure time can he enlarged : but in a 

suit for redemption it cannot be done — see Xomsidaski v. 
Wakefield (1). It can only be done, if the applieaCon is made 
before the expiration of time granted to redeem. In the 
present cas.=> no such application was made. In the case of 
Barrdal v. Tulsa Knar (2) it has been held that in a case of 
decree for redemption of fo.'eclosure no extension of the time 
limited by the decree for payment of the decretal amount 
can be made except for good cause shown : and that case dis- 
sents from the case of Poresh NatJi 3Iohmdar v. Bam Join 
Moimndar (3). Section 93 of the Transfer of P operty Act 
says that the Court may postpone the date fixed for payment, 
upon good cause shown. It clearly show.< that it can only 
be done before the expiration of the time, It is not a case 
governed by the Transfer of Prope-ty Act. The rights of the 
parties must be decided by the decree made in the suit. The 
present case is covered by the case of Faimddi Sardar v. 
Asimvddi Bistms (4), in which it has been held that a party 
has no right to deposit money after expiry of the time allowed. 
If the proposition of law laid down in that case is not accepted, 
the present case should be referred to the Full Bench. 

Bahu Nil 3Iadhab Bose, in reply. 

Ctir. adv. mlt. 

Caspehsz and Coxe JJ. This appeal arises out of a com- 
posite suit, in which the plaintiff sued to enforce his mort- 
gage on certain property by sale, as, also, to redeem certain 
prior encumbrances. The suit was decreed and the plaintiff 
was directed to deposit the amount due with respect to the 
prior encumbrances within six months, and it was ordered 



(1) {18U) 17 Ves. 417. 

(2) (1896) I. L. B. 19 AU. 180. 


(3) (1889) I. L. E, 16 Calc. 246. 
(4) (1907) n C. W.SN. 679. 
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that, if he did not do so, he should not be able to redeem. 
The decree was dated the 31st May 1906. An appeal was" 
lodged by the defendants or some of them, but it was dis- 
missed on some date, wliich does not appear on the papers 
and on the 16th April 1907, the plaintiff deposited the money, 
and asked that the property covered by the mortgage might 
be sold free of encumbrances, the prior mortgages having been 
redeemed by the deposit of the monejr due upon them. The 
pleader of one of "he prior encumbrancers {not the present 
-appellant) was sent for, but declined to appear, and the appli- 
cation was granted on the 14th Msiy 1907. 

' Thereafter iJtie plaintiff applied to have the decree made 
absolute. Tliis application was contested bjr the pr'or en- 
cumbrancers, though it can hardly have had. any reference 
to them, inasmuch as the only relief in the nature of an order 
absolute’’ that can be given to the plaintiff in a suit for redemp- 
tion is that he shall, if necessary, be put in possession of the 
mortgaged property.” Here, this was not necessary and the 
only order that could be made absolute was the order for sale, 
to which, if their encumbrances had been redeemed by the 
order of the 14th May 1907, they could not object. They, 
however, also asked that the order for sale and redemption 
should be set ^ aside. The Subordinate Judge refused both 
prayers, made the decree absolute, and confirmed the order 
for sale and redemption. The learned District Judge set 
aside these orders. The plaintiff appeals, and it is urged that, 
in the circuiiistances have stated, the orders of the First 
Court were ivrongty set aside by the .District Judge. 

,, It. appears that the defendant hfo. 3, respondent., purchased 
the propertj^ in execution of a first mortgagee’s decree upon 
his.mortgage. He has a, further claim on the 'property, inas- 
much., as he also redeemed the mortgage of a second mortgagee, 
the plaintiff being the third mortgagee.. The question is, .whether 
the d.efeiidaiit Xo. :3 being a purchaser in execution of the, decree 
nn a prior mortgage and in possession of ■ the property, .section 
93 of ..th 0 Transfer of Proper 1882, has any appIicatio,n 
to his case. : It. is also urged: on his 'behalf that,, if the section . 
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does apply, still the fact that the plaint it! did not dejtosit the 
redemption money tvithin six months precludes him from 
obtaining any benefit now from the decree for redemjttion. 

Section 93 does not, of course, in its literal ternis, apply 
to a case like the present, where there is no prior mortgage 
still in existence, but the encumbrancer is a purchaser in 
possession. But we thinlc that the pruiciples laid doum in 
the section ought certainly to be followed in dealing with 
a case of this nature. It is well settled that uheii a mort- 
gagee sues on his mortgage, and, in disregard of stetion S5, 
does not make a subsequent mortgagee a party, that mort- 
gagee is entitled to redeem the I'lrojierts' in the hand.s of a 
purchaser in execution. There is no reason why such a pur- 
chaser should be in a better position with nsspect to redemp- 
tion than the mortgagee under w'hose decree lie has purchased. 
There are no other sections in the Transfer of Property 
Act dealing with redemption, except sections In these 

circumstances, we are of opinion, that we should be guided by 
those sections in dealing with the case, 'whether it i.^ covered 
by their precise terms or not. s 

Turning now to the question whether a plaintiff, who does ; 
not deposit the redemption money vithin the time allowed, 
can redeem afterwards, before a final order is made under 
the section, or as it is usuallj’ expr£*sscd, before the decree is 
made absolute, we find considerable diversity of judicial 
opinion. The sections, however, seem to us to indicate the 
intentions of the Legislature with reasonable clearness. 

Section 92 requires the decree to lay down that, if the plain- 
tiff pays within a fixed time, the defendant ‘shall retransfer 
the property to him, and, if he doe.s not pay, he shall be de- 
barred from redeeming (unless the mortgage is simple or 
usufructuary), or else the property shall be sold (unless the 
mortgage is by conditional sale). 1’he words in brackets show 
that the section does not literally apply to the present case. | 

But, applying it as nearly as -we can, -we think that the posi- ; 

tion of the defendant Xo. 3, who is in possession of the pro- [ 
perty under an obligation to retransfer it, if the money is paid , 

y 
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on a fixed date, is far more analogous to that of a mortgagee 
by conditional sale, than to that of the holder of any other form 
of mortgage described in the Transfer of Property Act. The 
decree framed gave effect to this position, inasmuch as it 
directed that, if the plaintiff did not deposit the money by the 
fixed date, he should be debarred from redeeming. 

Section 93 lays down what is to happen in the two contin- 
gencies of the money being paid and not being paid. In the 
latter, the defendant is permitted, in the case of a mortgage 
by conditional sale, to apply for an order that the plaintiff 
be debarred from redeeming. And the section goes on to 
prescribe that “ on the passing of any order under this 
section the plaintiff’s right to redeem shall be extinguished.” 
It appears to us that this expression clearly indicates that 
the right to redeem continues till the order has been passed. 
If this were not so, it is impossible to understand for what 
reason a mortgagee, other than one whose mortgage %vas 
simple or usufructuary, should be specifically allowed to apply 
for an order to debar the plaintiff from redeeming. If the 
plaintiff cannot redeem after the fixed period, unless the 
mortgagee himself takes some action, as has been argued by 
the learned pleader for the respondents, it is evident that his 
right is altogether gone. The mortgagee is not likely to 
take any action, when he is already in possession of the pro- 
perty, in order to enable the plaintiff' to exercise his right of 
redemption. To quote the words of the learned Chief Justice 
in VedafuraUi v. Vailabha Valiya Raja{l), ''On the construc- 
tion of sections 92 and 93 of the Transfer of Property Act it is 
perfectly clear that the equity of redemption remains uiiEore- 
closed, and the relation of mortgagor and mortgagee con- 
tinues, until the order absolute, w'hich is contemplated by 
section 93,, is made ^ **'***''*' ’^ *^. If the, right, to 
redeem is only extinguished when an order is made under 
section 93, it follows that, the right is a subsisting right until 
the order made.” It appears to us that the Legislature 
intended that the defendant, if he seeks to have the plain- 


1908 

Bkpix 
Behaky ■ 
Shaha 

t*. 

Mokunba; 
L AL Ghosh 



(1) (lOOi) I L. R. 25 Mad. 300. 
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tiff's rights finally estinguislied . slioukl n|j|iiy fov an ui cii*r 
to that effectj and that.,, if he does not uu ro, the iXkt sbcnild 
remain in existence. 

These views derive coiisiderabk ^up|)ol1 irom tlu‘ kladra^ 
case already cited, and from twoeasi'^ dccJieu in !>niiiljav' and 
Calcutta, respectively. The Bouiijay ea.-e ui Xfindmni v. 
Babafi {VjWBs cited hvith approval in 31 adin hyij and eiear 
authority for thep.opositkm tliai a inorrgagor eaii apply iur 
extension of the time lor redeniption after tlie period of grace 
has elapsed, bm before a iinal ^.rdi^r has irnai made under 
sectdoii 93. If that view is correct, ii wuiikl that if a 

deposit is accepted by the Coui'i before iIk,* iiiiai order, but 
after ' the date fixed for payment, ii bccoiuo an effect iiai 
deposit. It -makes little or no practical diilVrciicc whether 
the acceptance of suck a depo^^ii is or h not pr<*tieded by a 
formal order extending the time. It the iici!i*plauei^ of the 
deposit that is the really importairv maiit‘f\iinch if tht^ Court 
accepts a deposit aiter the due time iui*' clapM*d, it ino>t be 
ass'umed. in the abseiiee of anything to the emitrary, that 
the Court is satisfied that there has been good cause for the 
delay. In the present case it is reasonabit! to sup|)Ose that 
the .Court thought it natural tiiat the plaiiiiill .4iould ha-w 
hesitated to pay in a large sum of nionetp while the late of 
his decree was still uncertain, otvfiig to the appeal lodged 
by the other side. The Coma sent tor tiu' ])1 coder of the 
principal defendant and- made the order aftc^r he had declin- 
ed to come. All the probahiliiies point to the laci that the 
Court satv fit to condone the plaintifi‘''s delay, arid that being 
so, we think that the deposit must be regaitied as being 
in time and upon application made to exi end the original 
period fixed for payment. 

The decision of this Court, to which we have referred, con- 
sidered section 87 rather, than, the effect of section 93, but 
.it m clearly applicable in principle : — 'See Poresh Kaih jilojum- 
dar Y. Eamjodu Mojmnd^r (S)j, where the learned Judges 

. : (i), (1:897). I. L. B..22 Bom. -771. ; • (.2) (i 902)1. L. B. Mad. 3il0; 

. (3)(1889)I. -L. .R. iSCate. 246., 249.' 
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remark It seems quite clear to us that the fact of the Le-. 
gislature having made this provision, requiring an order absolute 
to bo made, makes the earher order sinipiy an order 'nisi and 
the mortgagor can at any time, until the order absolute is 
made, redeem his property.’’ 

Reference may also be made to Debi Prasad v. Jai Karan 
Singh ( 1) , in which the earlier case of Ram Loll v. Tulsa Kuar (2), 
which is to some extent in favour of the respondents, was not 
followed. 

The learned pleader for the respondents relies principally 
on two cases, namely, Vallabha Valiya Baja Y.Vedapumtti (3) 
and Faijuddy Sardar v. Asinvuddi Biswas (4). But the au- 
thority of the jEirst of these cases has been much weakened 
by the case reported in the 25th volume, already quoted, and in 
the words of the learned Chief Justice, in the latter case '' can 
not be put higher than that the learned Judges dealt with 
the case before them upon the assumption that a second suit 
would lie and that ^ the mortgagee ^ ^ ^ 

is not without a remedy,” 

Einaliy all that was decided in Faijiiddi Sardar v. Asirmiddi 
B'iswas ('!.) was that the period of grace runs from the date of 
the original decree and not from that of the appellate decree. 
The point whether the plaintiff could redeem after the fixed 
date was not raised, nor does it appear certain whether or not 
any final order had been made on the application of the de- 
fendant. 

In these circumstances, we think that the decision of the 
District Judge must be set aside and that of the Subordinate 
Judge restored. The appeal is accordingly allowed with all 
costs. 

Appeal allowed. 
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(1) (1902) 1. L. R. 24 All. 479. 

(2) (1896) I. L. R. 19 All, 180. 


(3) (1893) 1. h. R. 19 Mad. 40. 

(4) (1907)11 C. W.M. 679. 
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CiViL RULE, 

Before Mr. Justice Coxe aud Mr, Jiisi^'cK 

JAGADISH CHANDRA SHAHA 

V, 

KRIPA NATH SHAHA^'. 

CwU Procedure Code {Act XIV of 1BS2)^ ss, disiri- 

butioii — Diffe7'ent judgmmt-dehtora — Appeal against order mitltr s, 290^ if 

lies — Jurisdiction of High Court to interfere undir «. 6 '22. 

An order under s. . 295 of the Ci^dl Procedure Code |>asse<i as between 
parties wlio are not the same as in the decree* in oxeciniou of wldeli assets 
were realized, under s, 295, is not a decree under s. 244> and no appeal lies 
against the order, and the order of the District Judge on appeal, setting aside 
the order of the Mimsif, is tvithout jurisdiction. 

Held further, that wdiea an order .is wholly w.iiiiot..it jiudsdictioii., the High 
Court shoiiid interfere under s. 622. 

Oonesh Das Bagria v. SMva Lakshmmi Bkakut (1), .not applicable. Ranm* 
samy Chettiar v.. Orr (2) followed. Dayaram Jagfivan w Govurdhmui&s 
Dayai'am (3) distinguished. 

Prosiinno Kumar Sanyal v, KaMdm Smiyed (4.) referred to. ■ ■ 

OiViL, EtTM granted to Jagadish Chandra Shuha. 

The petitioner and his minor brother, represented by his 
mother and guardian, histitiited a suit for the iveuveiy' of money 
against one Sree Charan Pai and three others — Raghu Xath, 
Baikuntha Xath and Krishna Xath Pal in the Court of the 1st 
Munsif of Dacca and attached before judgment some move- 
able properties belonging to the said four judgment-debtors 
and obtained a decree against them. 

Thereafter some persons other than Kripa Xath Shaha, 
Sanatan Shaha and others, Avho had obtained a decree against 
the same four judgment debtors and the said Kripa Xath, 
Sanatan and others, (of whom, some had obtained decrees 

* Civil Buie No. 2310 of 1908, against the order of E. J. Drako-Brock- 
mail, District Judge of Dacca, dated Kith May 1908, reversing t!ie order of 
the 1st Munsif of Dacca, dated 21st March 1908. 

(1) (1903) 1. L. B. 30 Calc. 383. (3) (1904) I. L. B. 28 Bom. 458. 

(2) (1902) I. L. B. 26 Mad. 176. (4) (1892) I. L. B. 10 Calc. 683 j 

L. E. 10 I. A. 66 
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against Sree Charan Pal alone and some against Sree Charan 
Pal and one of the other three judgment-debtors), applied 
before the 1st Munsif of Dacca under section 295 of the Code 
of Civil Procedure for rateable distribution of the assets rea- 
lized by the sale of moveable properties attached before 
judgment in execution of the decree obtained by this peti- 
tioner and his brother. 
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On the 21st March 1908, the 1st Mtinsif of Dacca reject- 
ed the application of Kripa Nath Shaha, Sanatan Shaha and 
the others, who had decrees, but not against all the Judgment- 
debtors. They preferred an appeal against the order of the 
Munsif , making only the petitioner the respondent . On the 1 6th 
May the District Judge of Dacca decreed the appeal ex parte. 
On the 27th May, the petitioner filed an application for the 
rehearing of the appeal, alleging, amongst other grounds, that, 
in consequence of the seal of the District Judge’s Court having 
been affixed on the place on which the date of hearing was 
written in the notice served on the petitioner, the date was 
made indistinct. 

The application being rejected, the application under 
section 622 was made to this Court. 


Babu Upendra Lai Bay for the petitioner. No appeal lies 
from an order under section 295: Gogaram v. Kartich Chunder 
Singh (1), Kashi Mam v. Mani Ram {2), Section 588 is clear 
on the point. The order of the District Judge is therefore 
without jurisdiction. The Full Bench case of Gonesh Das 
Bagria v. Shiva Lahshman BTiahat (3) is inapplicable, that 
case referring to a regular suit. The order passed cannot be 
taken as one under section 244, the decrees being separate 
and the parties different : Kashi Mam v. Mani Mam (2). 

Babu Sarat Chandra Basah for the apposite party. The 
order is under section 244 and is appealable : Prosunno Kumar 
Sanya v. Kali Dm 8anyal{4:), The section should be liber- 
ally construed. : ' The Full Bench case. (3) is applicable.' Ad- 

(1)(1868)9W. R. 514. (3) (1903) I. L. R. SO Calc. 583. 

2) (1892) 1. L. R. 14 All. 210. (4) (1892) I. L. B. 19 Calc. 683 ; 

L.R. 191. A, 166. 
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petitioner’s decree was passed and entitled therefore to appeal 1908 
by section 244 of the Code. We think that the order cannot Jaoadish 
possibly come within the scope of section 244 of the Civil ^shaha^ 
Procedure Code ; and that therefor© no appeal lay to the 
District Judge. Shaha, 

Secondly it is argued on behalf of the opposite party that, 
although no appeal lay to the District Judge, yet this Court 
should not set aside his order in the exercise of the discretion 
vested in it by section 622 of the Civil Procedure Code, 

The learned pleader for the opposite party has not, how- 
ever, been able to show us any case in this Court in which 
it refused to interfere with an order, which was passed wholly 
without jurisdiction. By the order of the Munsiff the peti- 
tioner obtained a right to execute his decree free from the in- 
terference of the opposite party. The order giving him this 
right may, or may not, have been just, but it cannot be set 
aside except in accordance with the law. The case of Rama- 
samyChettiarY. R. G, Orr (1) is an authority for holding that in 
cases like the present the High Court is bound to interfere, and 
although in Dayamm Jagjivan v. Govardhandus Dayamm (2) 
the learned Judges refused to interfere under section 622 with 
an order passed without jurisdiction, yet their refusal was 
based on such special circumstances, as to be no authority 
to justify us in refusing to exercise the power, which section 
622 gives us in a case like the present. 

The result is that the Rule is made absolute and the order 
of the District Judge, dated the 16th May 1908, is set aside. 

Rule ahsolu^e^ 

S. M. 

(1) (1902) I. L, R. 26 Mad. m, (2) (1894) I. L. E. 28 Bom. 458. 
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Compirmyi — Atictmi sale — Fm-id — CoMhfhtdfo?! h(/t hi hid 

against each ofMr--Ca it ''f of m.thn --Frahd, ri* »?, /o hr spic'ik- 

(diy plea'de€l. 

A combmation among bidders at ana ueit'n, net tu b’* I ai:,dR«!l vmh at her, 
even if the combination amounts to a knock-out ”, dot's not give rise to an 
action at the suit of the vendor. 

Ainhica Prosad Singh v. R.ff. White’ll I (i), Fv:ih.r v. . iFir/i/ttiwx (2)^ Atau“ v. 
Lem {ll)f dissented from. Daohihda'ib^ v. Ramiali (T, reiVrnHi to. 

Allegations of fraud must be specifically pleacletl : ceiiorul ulJeuaf iuiis however 
strong., are insufficient to amount to aii averment of frnnil of will* lianyromi 
ought to take notice. 

WaUingford v. Miiiual Society {i})„ micl ffanen Karmn Gup-imv, 'Tihtel:ram> 
Ckowdkry (6), followed. 

Originai. Suit. 

Tins suit was instituted by the plauitiff .Tyoti Prakas Nandi 
and his infant brothei's tlirough their guardian, against the 
defendant Jliowmnll Johnny and others to recover the sum of 
Rs. 42,000 as damages for forming a combination, alleged 
to be illegal, fraudulent and opposed to public policj', for the 
purpose of avoiding all competition at a n auction of certain 
jewellery held at Burdwan on the 9th April, 1907. 

Tlie plaintiffs alleged that a sale by public auction to the 
highest bidder of certain jewels was advertised by them, to be 
held at Burdwan on the Sth April 1907 and on subsequent days. 
The auction was held, as advertised, on April Sth in the pre- 
sence and under the supervision and control of Jyoti prakash and 
the guardian, and certain jewels and ornaments were sold. 
On the 9th and 10th April, similarly, auctions were held and 

♦Original CSvil Suit No. 481 of 1907. 

(1) (1907) 6 C. L. J. 111. (4) (1850) 16 Jur. 2.57. 

(2) (1821) 3 Brod. andB. 116. (6) (1880) L. B. 6 A. 0. 685, 697. 

(3) (1833) 6 Oar. and P. 239. (6 ) (1888) L L. R. 15 Calc. 533, 


VOL. XXX VL] CALCUTTA SERIES. 

certain oilier jewels and ornaments were soid. It was with regard 
to the second day^s sale, w^Mch realised the sum of Rs. 44^310, 
that the present suit was instituted (a second similar vSiiit 
' having been filed in respect of the third day^s sale) the plaintiffs 
alleging that the auction of April 9th had been reduced to a 
nullity and the goodKS sold at a gross undervalue owing to an 
illegal and fraiidiiieiit combination effected by the defendants. 
It w^as alleged that a large number of the bidders at the auction 
held on April 8th, finding that the articles sold that day fetched 
a fair price on. ' account of the competition among the 
bidders, conspired to form a combination of the intending 
purchasers at the subsequent days’ sales not to bid against 
each other so as to avoid all competition and so to purchase 
the articles put up to auction at an undervalue. 

They accordingly nominated 11 persons as a syndicate to re- 
present the combination at the auction of April 9th, and it was 
agreed that the articles so purchased should be resold in 
Calcutta, and five members were nominated to form a pimcli 
to distribute the profits so secured amongst the members of the 
.combination 

-The articles purchased on April 9th on behalf of the cambin» 
ation for the sum of Rs. 44,310, wore subsequently resold in 
Calcutta, it w^as alleged, at a profit of. Rs, 42,000. Disputes 
however arose' amongst the members of the combination as 
to the distribution of the profits on the resale and the moneys 
were deposited in the Bank of Bengal in the names of the 
defendants JhowHiull' Johurry and Chooni Lai. 

The dissensions among the members of the combination 
eventually resulted in two suits being instituted by one of the 
members Hari Oharan Kharad and in two rules being obtained 
by him against Jhowmuli and Chooni Lai. , At the hearing of 
these suits on June 12th, 1907, the . plea was taken by the 
defendants, who were also defendants in , the present suit, that 
the combination, out of which the profits' accrued, was illegal 
and fraudulent and amounted to a oriminal conspiracy, the in- 
tention being to nullify the auction and .defraud the owners 
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of the articles. These stdts were, however, withdrawn before 
iinal determination and the matters in dispute w'ere referred to 
arbitration. 

It was alleged by the present plaintiffs that they first came 
to know of the existence of this conspiracy from an account 
that appeared in the newspapers on Maj? 25th, 1907, of the 
application for the rules in the suits mentioned above, and 
thereupon the present suit was instituted. 

In their written statements, the defendants admitted 
the formation of a combination among certain of the bidders 
at the auctions, and the nomination of the syndicate, but 
denied the allegations of fraud and conspiracy, or that the 
combination included all the purchasers at the auctions. 
They further denied that the auction purported to be to the 
highest bidder, and alleged that the owners had expressly 
reserved to themselves the right of refusing to sell even to 
the highest bidder and had reserved prices at an appraisement 
fixed by professional jewellers. 

Hr. B. G. Mitier {Mr. Ghakramrli and Mr. N. Sen with him) 
for the plaintiffs. The combination among the defendants 
at the auction was illegal and fraudulent as it was for the pur- 
pose of avoiding ail competition. There is a distinction between 
an honest combination among intending purchasers and dis- 
honest concert for the suppression of ail competition. It 
is the object, which determines whether a combination is 
lawful or otherwise. The object here having been to stifle 
an honest auction and so to obtain the articles at a 
sacrifice, the combination was fraudulent. See AmMca 
Prasad Singh v. B. H. Whitwall (1), Gobinio Ghandra Jha v. 
Shyam Lai Jha (2) Pran Nath Boy v. Kfuxgendra Mahata (3). 
[Fletcher J. referred to Galto^i v. Ermss (-I).] Tins case is dis- 
tinguishable from Mogul Steamship Gompamj v. McGregor 
Qow (Ss Go. (5), where it was found that both the object and 
the means employed were lawful. In the present case, the 

(1) (1007) 6 C. t. J. Ill, (3) 1808) 12 C. W. N. dv, 

(«) (1904) 1 0. L. J. 85. , (4) {1844 ) 1 CoU. C. O. 243. 

(6)11891] A. 0. 23. 
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secrecy of the combination was a badge of fraud. Had the isos 
conspiracy come to the knowledge of the plaintiffs, they could J-rou 
have stopped the sale. A conspiracy to injure, resulting in 
damage, gives rise to civil liability. The profit of nearly 
100 per cent., which the defendant secured on the resale, JoHTJBcay. 
was the damage suffered by the plaintiffs. A conspiracy to 
injure — an oppressive combination — differs from an invasion 
of civil rights by a single individual. Certain kinds of con- 
duct not criminal in any one individual may become criminal, 
if done by combination among several. See Mogul Steam- 
ship Company v. McGregor Qow <& Co. (1), which was followed 
in Giblan v. National Amalgamated Labourers, Union of Great 
Britain and Ireland {2). See ako Quinn v. Leathern {2), and 
Lambton v. Mellish (4). [Fletcher J. Lambton v. Mellish (4) 
was overruled by Sadler v. Great Western Bailway Co. (5)]. 

Mr. H. D. Bose {The Advocate-General, Mr. Sinha and 
Mr. A, Chatidhuri with him) for some of the defendants. 

This suit is not maintainable,: the plaint does not disclose 
any cause of action. An agreement between two or more 
persons not to bid against each other at an auction, even if 
amounting to a “knock-out” is not illegal and does not invalid- 
ate the sale. See Halsbury ’s Laws of England, Vol. I.,p. 512; 
Encyclopoedia of the Laws of England, Vol. I, p. 414. See 
also In re Carew’s Slate Act{&), Gallon y. Emuss{'l), Doolub 
doss Y. Bamlall{8}, Heffer v. Martyn [Q), Qobind Chundra 
Gangopadhya v. Sherajunnissa Bibi (10), Doorga Singh v. Sheo 
Pershad Singh{ll),andHari Bal KrishnaY. Naro Moreshvar (12). 

[Fletcher J. How do you distinguish Prasad iSwgA 

y.B. H. Whitwell{l2) and Oobindo Chandra Jha v. Shyam 
Lai Jha (14). These decisions appear to be contradictory to 
the decision in Chandra Gangopadhyav. Sherajunnissa Bibi (10)']. 


(1) (1880) L. E. 23 Q. B. D. 598, 616. (S)"(1850) 15 Jur. 257. 

(2) [ 9u3] 2 K. B. 600, 021. (9)“(1867) 36 L. J. Ch. 372. 

(3) [19013 A. C. 495, 510. (10) (1882) 13 C. L. E. 1. 

(4) [1894] 3 th. 163. (11)1(1889) L L. E. 16 Calo. 194, 199. 

(6) [1896] A. C. 450. (12) (1893) I. L. E. 18 Bom. 342. 

(6) (1858) 28 L. J. Ch. 218 (13) (1907) 6 0. L. J. 111. 

(7) (1844) 1 CoU C. C- 243 (14) (1904) 1 C. Xu J. 85. 
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Our. adv. mlt. 

a combination of all intending ‘bidders to 'avoid'^IirVoZ^r^^^ 
au^ion Of certain iewehery held at Burd. ~ 

The plaint alleges that the combination was ‘-ilieirn! and 
fraudulent,” “ an artifice ” and so fort-h. ^ ^ 


( 1} ( 1833 J 6 Oar. and P, 239 . 

l 3 }(I 82 IJ 3 Bi-od. andB. n«. 
l 3 ) (iSoO) 15 Jar. 257 . 

(4, (1899)0. R. 27 I. A. 17. 
(5J [1891] A. 0. 25. 


■'<51 11900] a 1. C. 384, 400 
(7) (1844) 1 Coll. C. C. 243 
(S) ( 1858 ) 28 L. J. Oil. 2 l*s. 

(9) (1867) 30 L. J. Cli. 372 , 

(10) (1882) 13 C. L. B. i," 
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The question has first been argxied before me whether or 
not the plaint discloses a cause of action. 

JSTow it is an acknowledged rule of pleading that ahegations 
of fraud must be specific. 

“ With regard to fraud if there be any principle which is per- 
fectly well settled it is that general allegations, however sti’ong 
may be the words in which they are stated, are insufficient 
even to amount to an averment of fraud, of which any Court 
ought to take notice.” See WalUngfcn'd v. Mutual Society (1). 

The present case is really governed by the decision of the 
Judicial Committee in Gimga Namin Oupta v. Tihiclcram 
Ghoivdhury (2). Take the test applied by their Lordships 
in that case and apply it to the present , by striking out 
from the plaint in the present suit the words “ illegal and 
fraudulent,” “artifice” and so forth. And what remain? 
Xothing, except certain allegations of fact that may be quite 
innocent. But then it is said on behalf of the pla.intiffs that 
having regard to the decision of this Court by Mookerjee and 
Holm wood JJ. in Ambica Prosad Singh v. i?. II. Whihaell (.3) 
the plaint in the present case does disclose a cause of action. 

The learned Judges in that case appear to have held that, 
if the object of the combination is to make a fair bargain, it 
is lawful, but if the object is to obtain Uie property at a sacri- 
fice, it is unlawful. The learned Judges place reliance for 
their decision on two English authorities. Fuller y. Abrahams (4) 
and Lew v. Levi (5) and on several American cases and on the 
statement in an American text book (Greenhood on the Doc- 
trine of Public Policy). The case of Levi v. Levi (5) was how- 
ever only a ruling at nisi prim and has been dissented from 
by the Judicial Committee in DoofM&ddss v. (6). 

The case of V. Abraham {4:) seems to stand alone 

amongst English cases and the Court in that case in discharg- 

(1) (1880) L. R. 5 A. C. 685, 697. (4) (1821) 3 Brod and B. 116. 

(2) (1888) I. L. R. 15 Calo. .533. {6) (1833) 6 Car. and P. 239. 

(3) (1907) 6 0. 14 . J. 111. (6) (1860) 15 Jur. 267. 
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ing tlio mle nisi for a new trial did not give the groimds of 
their decision. With regard to the American cases "cited by 
the learned Judges in AmSica Prasad Singh v. M. H, Mlutwell ( 1 ) . 
I am not competent to express any opinion. But with regard 
to the . statement from Greenhood’s Doctrine of Public Policy, 
cited by the learned Judges, I may point out that the opinion 
expressed by that learned author is not in keeping with the 
opinion expressed in a recent work of a very distinguished 
lawyer. I refer to Volume I of the Laws of England by the 
Earl of Halsbury. In that volume at page 512 the noble and 
learned Earl expresses the opinion that the fact that a com- 
bination amongst bidders has been formed to bid at an auction, 
even if the combmation amounts to what is commonly knowm 
as a * ' knock-out does not £i?e rise to an action at the suit of 
the vendor. The decision of the learned Judges in AmMca 
Prasad Singh v. I'FMzaclZ(l) does not touch the point as to 
whether without specific allegations of fraud the plaint discloses 
a good cause of action. ■ Li this respect it is sufficient for me to 
rest my judgment on the decision of the Judicial Committee 
in Gimga Narain Gupta v. TUmkrmn Chowdhnj {%)^ the facts 
in which case are practically on all fours with the present. 
Accordingly I hold that the plaint does not disclose any 
cause of action. The plaint must therefore be rejected and 
taken off the file. The plaintiffs must pay to' the defendants 
their costs of suit. 


Suit dismissed. 

Attorney for the plaintiffs : B. S. Ghase. 

Attorneys for the defendants : Ak O. Base, Mmrnd md 

Agarwalla, 


(I) (190T) 6 C. L J. llh C2),(18S8) I. L. B.' U Gale. 
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letters patent appeal 

^^fore Hon’ble Mr R W 'a . 

’-‘Ur. 

JADV NATH DANDPVT 

V. 

HARI KAR.* 

^^^^t^i^~r>istraint~Oor,ivensatir,« 

Aa (XV of 1877 ) Sch. 11 , ^,L 

upommmoveahle property. 

P&r Kampini, a. 0 J A ’ 

cutting and carrying off standinrcLpI ««d 
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Per Doss J. Wrongfully cutting and cartin. 
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moveable property ” within the meaning of 21 sq taking specific 

Limitation Act., and a suit for compensalfl: ! "^^ Sch. H of the 

by Art. 39 and partly by Art. 49 of the Act 's governed partly 

^^^^r.J^>^'r-DolUnGolabKoer(2),reieTTedte 

Thd appeal arose out of suits brought by the plaintiff, f ' 
compensation in respect of paddy grown on thl' " 

lands, but seized and reaped at the instancf. f +h 

L "4rs!2'orr‘fL‘^Si"t*' 

was said to have grown the crop in suit. * tenant 

The plaint was filed on the 25th of June lenit 
wrongful distranrt and cuttiffg awa/„, rorZLT",*' 
m November or December 1900. P oh place 

The defendants contended, infer alia, that the suit w 

y hmitation, it having been instituted after a lapse 

Appellate 

a)a905) 9 c.w.K.3ia. ,,, 


Any. 20, 


142 


CALCUTTA SERIES. [VOL. XXXVI. 

1908 of two years from the date of the alleged misappropriation 
jADtJ Nath Crops. 

Dandhot Court of first instance decreed the suit overruling the 

Habi Kab. plea of limitation. 

On appeal preferred by the defendants, the learned Sub- 
ordinate Judge affirmed the Judgment and decree of the first 
Court, and dismissed the appeal holding that Art. 39, 
Sch. II of the Limitation Act was applicable to the case. 

The defendants appealed to the High Court. 

The value of the subject matter of the suit being less than 
Rs. 1,000, the second appeal was heard by Sir. Justice Geidt 
sitting alone. His Lordship, relying on the case of Mohesh 
Chandra Das Y. HariKar{l) was of opinion that Art. 36, 
Sch. II of the Limitation Act was applicable to the case and 
that, consequently, the suit was barred by limitation. 

The plaintiff then preferred this appeal under s. 15 of the 
Letters Patent. 



Bobu Krishna Prasad Sarhadhikari, for the appellant. 

Bahn Jogesh Chunder Dey, for the respondent. 

Rampiki a. C. J. This is a Letters Patent appeal against 
a decision of Mr. Justice Geidt. 

The appeal arises out of a suit for compensation for the 
illegal distress, and the cutting and carrying off of stand- 
ing crops, hir. Justice Geidt relying on the decision of this 
Court in Mohesh Chandra Das v. Hari Kar(l), has held that 
the Article of the Limitation Act applicable is Art. 36, and 
that the suit is accordingly barred as brought more than two 
years after the accrual of the cause of action. 

On behalf of the plaintiff it has been contended that 
Mr. Justice Geidt’s decision is wrong, and that the Article 
applicable is not Art. 36, but some other Article allowing 3 years 
for the suit and that the case relied on by Mr. Justice Geidt is 


(I) (1905) 9 0. W. N. 376. 
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at variance with the Full Bench decision in Mangun Jha v. 
Dolhin Oolab Koer (1). 

I am imable, however, to see that Mr. Justice Geidt’s judg- 
ment is wrong. I consider that the Article of the Schedule 
to the Limitation Act apphcable is Art. 36. I have always 
been of this opinion : — see the Full Bench case above referred 
to and Surat Lall Mandal v. Umar Haji{2). The facts of the 
Full Bench case are different from those of the case of Mohesh 
Chandra Das v. Hari Kar (3). In the former case there seems 
to have been no illegal distress. La the latter case there was. 
Hence it does not appear that the decisions in the two cases 
are contradictory. 

My learned brother considers that the Article of the Limita- 
tion Act apphcable is partly Art. 39 and partly Art. 
49. lam unable to take this view, because it would seem to 
me that the acts of the defendants did not amount to mere 
trespass on immoveable property as provided for in Art. 
39, but to “ trespass ” and “ conversion ” of immoveable pro- 
perty (not “ moveable property ” to which Art. 49 applied), 
and that such acts of tort constitute malfeasance ” within 
the terms of Art. 36. There is no provision in the Letters 
Patent for reference to a third Judge, when there is a differ- 
ence of opinion in a Letters Patent appeal. The appeal is 
therefore dismissed with costs. This order governs the 
analogous appeals, which are also dismissed with costs. 


1908 

Jadv Nash 

Dandput ■ 

HabiKae. 

Bambini 

A. C. J. 


Doss J. This is an appeal in an action brought by the 
plaintiff for compensation under the following circumstances: — 
In his plaint he alleged that the defendant ISTo. 1 set up 
defendant No* 8, as the landlord and the husband of defen- 
dant No. 9 as the tenant, with regard to his holding and having 
obtained a process for distraint from the Court, caused the 
standing crops on his holding to be distrained and subs 
sequently cut and removed them m collusion with the peon, 

(1){1898)I. L. R. 25Calc. 692. 2} (1895) L R. 22 Calc. S77* 

(8) (1905) 9 0. W. N*. m 
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1908 deputed by the Court to distrain the crops and that thereby 
Jab^ath sustained great loss. Arnoiig various other pleas, 

Dandptjt which for the purposes of this appeal it is umiecessary to notice, 
Habi Kar. the defendant No. 1 raised the plea of limitation and denied 
Do^J. facts alleged by the plahitiff. The TIunsiit found the 

allegations of the plaintiff to be true and he overruled the 
plea of hmitation on the ground that Article 48 of the second 
schedule of the Limitation Act, tvhich provides 3 years as the 
period of limitation for a suit of this kind, applied to the case, 
and that, as the suit had been brought tvithin 3 years from the 
date of cutting the crops and tlte removal thereof from the 
holding (though more than 2 years after that date), it was 
withhi time. On appeal by the defendants, the learned Sub- 
ordinate Judge concurred in the finding of the ^Jlunsif on 
the facts and with regard to the question of limitation thus 
observed in his judgments. " In these ease.- persons havmgno 
concern with the lands yielding the er(i])s in dispute are the 
tortfeasors, so Art . 39 appears to my mind to he applicable and 
Arts. 48 and 49 may apply to the removal of the crop itself.” 
As 3 years’ limitation is provided bj* each of these Articles, 
he held that the suit w’as saved from limitation. 

On appeal by the defendants to this Court , the learned Judge , 
who decided the appeal, has, rely mg on the case of MoJiesh 
Chandra Das v. Hari Kar ( 1) , held that the suit fell within Article 
36 of Schedule II of the Limitation Act , which allows 2 years for 
bringing such a suit, and, as it was brought more than 2 years 
after the date of the cutting and removal of the crop.s, he has 
held that the suit is barred by limitation. 

The plaintifi has appealed from this Judgment under section 
15 of the Iietters Patent. 

I thhik the view taken by the learned Judge of this Court is 
opposed to the decision of the Full Bench in the case of Ma-ngun 
JMy. Dolhm QoIab Koer (2). I am of opinion that the view 
taken by the learned Subordinate Judge on the question of 
limitation is correct. 

In the last mentioned case the defendants under colour 
of an order of the Criminal Court had wrongfully cut 


(1)(1905 9C. W. N. 376. 


(2) (1898) 1. L. E.. 23 Ca^o. 692. 
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“ and carried away standing crops from tke plaintiff’s land. 1908 
Similarly in tte present case the defendant No. 1, who 
is a perfect stranger and not the landlord of the 
plaintiff, had obtained an order for distraint in the name of a KAb. 

fictitious landlord against a fictitious tenant ; and under Doss j 
colour of that order had caused the standing crops on the 
plaintifi’s land to be distrained. This is not a case of illegal 
or irregular distress (which I understand to mean distress 
in contravention of the provisions of law relating to distress) 
by the landlord, but by a perfect stranger. When, therefore, the 
defendants, under colom of such an order for distraint entered 
upon the land of the plaintiff and cut the standing crops on it, 
they clearly committed a pure act of trespass upon his land 
and whenthey took away the crops after they had been severed 
from the land, they wTongfully took away “ specific moveable 
property.” It appears to me, therefore, that the fact of the 
so-called distraint in this case makes no material difference, and 
itistomymind indistinguishable from the Full Bench case, at 
any 1 rate so far astheraiio decidendi of that case is concerned- 
I do not think Article 36 applies to this case. The 
words of that Article in the first column are ‘for compen- 
sation for any malfeasance, or misfeasance or nonfeasance 
independent of contract and not herein specially provided 
for.” I am inclined to think that the following passage 
in Stephen’s Commentaries, 14 Ed., Vol. Ill, page 384, fur- 
nishes a guide to the sense in which these words have been 
used in this Article. That passage runs thus : — “Personal 
actions are actions founded either on contracts or on torts; 
that is to say, they are either actions CJc contec to or actions 
,x delicto; torts being wrongs independent of contract ; and 
being either (i) nonfeasances, or the omission of acts which 
a Tna,n was by law bound to do, or (ii) misfeasances, or the 
improper performance of lawful acts or (iii) malfeasances, 
or the commission of acts, w'hich were; themselves unlawful.” 

This view gains support from the fact that in Article 40 of Act 
iX of 1871, which has been re-enacted in Article 36 offAct 
XV of 1877, the words were “ for compensation or any wroi^. 
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1908 malfeasance, nonfeasance or misfeasance, etc.” In the last 
Jajo^^ath mentioned Act the expression wrong ” has been omitted' 
Batopot ^21 account of redundancy, the next succeeding words mal- 
Habi 'ICab. feasance, nonfeasance or misfeasance, taken together' denot- 
Boss J. ing the same idea, and coTering the same ground as is done 
by the preceding generic word '' wrong,” and being infact sub- 
divisions of the latter. There caimot, therefore, be any doubt 
that Article 3'6 contemplates suits for compensation for all 
kinds of torts or vTongs, except those for which special pro- 
vision has been made by other Articles in the same Act. Arti- 
cles 39 and 49 together with several other Articles, to which 
it is not necessary to refer, fall within this exception and for 
them a period of 3 years’ limitation has been provided. In 
the same volume of the Commentaries at page 3 So, trespass 
is thus defined : trespa>ss ” where the plaintiff claims dama- 
ges for a trespirss viei for an injuiy accompanied 

with actual force, i.e., ^vrongful entry upon land or a wrong- 
ful taking and keeping of personal chattels. : " trover ” vhere 
the wongful taking being waived the plaintiff claims damages 
for the wrongful keeping or ^S^Tongful co'iiversion.” 

Trespass may be committed by an entry on * another's ’ 
land Le., .trespass qimte ckmswm fregii) or by taking an- ' 
other’s goods, (trespass de boms eisporlatis). Conversion is 
an unauthorized act, which deprives another of Ms good.s, 
and the essence of the wrong is the dealing with the use and 
possession of the goods of another adversely to him and m a 
manner inconsistent with Ms right of dominion 

It seems to me, therefore, that Art'cle 30 of the second 
schedule of the Limitation Act corresponds to the first kind 
of trespass ; Article 48 and the first portion of Article 49, 
which is for other specific moveable property or for com- 
pensation or wrongfully taking or injuring the same,” cor- 
^ respond to the second kind of trespass, or asportation (Article 
48 relating to trespass or asportation, where the owner has no 
, ■ knowledge of the person, who has possession of the goods and 

the first" portion of Article 49 relating to trespass or aaporta** 
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Mon where he has such knowledge) ; and the second portion of 
Article 49 corresponds to conversion. 

If the defendants, after entering on the plaintiff’s land, 
had cut the standing crops and left them there, the wrong thus 
done would have been a trespass upon immoveable property 
coming within Article 39, the act of cutting the crops being 
an aggravation of the wrong committed by the bare entry on 
the land and calling for substantial damages. By the act of 
cutting the crops a portion of the immoveable property (stand- 
ing crop before it is severed from the land being manifestly 
immoveable property) is transmuted into specific moveable 
property, the right to which is vested in the owner of the land, 
albeit the transmutation is effected by the act of the tort- 
feasor. Suppose the tortfeasor, after he has cut the crop, is 
prevented by the owner from taking it away and is expelled 
from the land, and a little wMle after, when the owner happens 
to be absent, a third person comes in and takes the crop away, 
the taking of the crop by the third person would, in that case, 
clearly amount to “ wrongfully taking away specific move- 
able property.” Why should the removal of the crop by the 
tortfeasor himself, soon after he has cut the same, be any the 
less wrongful taking away of “ specific moveable property?” 
Indeed, the character of moveable property is impressed on 
the crop the moment it is severed from the land. Why 
should the personale, so to say, of the appropriator cause any 
difference in the character of the property ? Why should the 
period of limitation in the former case be 3 years, and in 
the latter case 2 years ? It is possible that the framers of 
Article 49 had not in their minds the case now in hand, but 
that is no reason why we should not apply that Article to it, 
if the ordinary and natural meaning of the words used fairly 
warrant its application. It seems to me, therefore, that the 
subsequent act of carrying away the severed crop is in the 
words of Article 49, “wrongful taking away specific move- 
able properly” and falls within the first portion of that 
Article. It does not fall under Article 48, because the owner 
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has_^from the beginning jknowledge of the person, who has 

possession of the goods. 

I. am of opinion, therefore, that the suit falls partly under 
Article 39 and partly under Article 49, and 3 years being ; he 
period of limitation in each case, it is not barred, by Minitation. 


Eor .these reasons, the appeal ought to be decreed, the Judg- 
ment appealed. against set aside and t'iie judginentaiid..deeree' 
of the Court of Appeal below restored. 


I regret very much I am eo'iistrai.iied to dffier from the' 
learned Chief Justice in iMs ease. 


App.xd^ , dmniMed. 
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APPELLATE CIVIL 


Before, Mr, Justice Sharfuddin and Mr, Justice Coxe, 

DIN TARINI DEBI 

V. 

KRISHNA GOPAL BAGCHI.^ 


1908 

Dec, 2, 3, 14. 


Will, validity of — Construction of Will — Samhandha-nirnaya 'l atra, whether 
can operate as a will, 

A sambandha-nirnaya patra (matrimonial arrangement deed) attested by 
two or more witnesses devising property (in favour of a person marr^dng the 
daughter of the executant of the deed) to take effect after the death of the 
executant and his wife, if revocable, operates as a valid will of the executant. 

Shumsool Hooda v. Shewiihram (1), Hurpurshad v. Sheo Dyal (2), Kalian 
Singh v, Sanwal Singh (3), Haidar AH v. Tasadduh Easul Khan (4), Balbkaddar , 
Singh v. Sheonarain Singh ( 5), Sita Koer v. Deonath Sahay (6) and Bam Moni 
Dasi V. Bam Qopal Shaha (7) referred to. 

Appeal by Din Tarini Debi, the objector No. 2. 

This appeal arose out of an application for the grant of 
Letters of Administration with a copy of the will annexed 
alleged to have been executed by one Ram Chandra Talapatra 
in favour of one Krishna Gopal Bagchi, the applicant for the 
grant. 

It appeared that the youngest daughter of Ram Chandra 
was married to the petitioner, Krishna Gopal Bagchi, who 
was then not in good circumstances. The document in ques- 
tion, pai a, was executed some days before 

the marriage and attested by three witnessess. The objec- 
tors alleged that the deed produced by the petitioner was 
not the genuine document executed by Ram Chandra ; and 
they further urged that it was merely an agreement or 
marriage contract and, therefore, it could not operate as a will. 

* Appeal from Original Decree, No. 443 of 1906, against the decree of S. N. 
Huda, District Judge of Pabna and Bogra, dated Sept. 6, 1906. 

(1) (1874) I,. E. 2 1. A. 7. (4) (1890) I. L. R. 18 Calc. 1 ; 

L. R. 17 L A. 82. 

(2) (1876) L. R. 3 I. A. 259. (S) (1899) L. R. 26 1. A. 194. 

(3) (1884)1. L. R. 7 All. 163. (6) (1904) 8 C. W. N. 614, 

(7) (1908) 12 0. W, N, 943, 
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1908 Tlie document was executed by Ram. Cliaiidra Talapatra 

Dik Ta-risj on tbe 16tb Sraban 1296 B.S,, and ran as follo%TS 
Debt 

Salutation to Prajapati (Lord of tbe creation). 

(Mark of Bupee in Vermilion). 

Ba<ichi. This auspicious deed of Saniharidha-'nirnmi-:! paira (deed of niatrimoniftl 

aiTaiigeraeiit) is executed as follows : — I settle tbe auspicious marriage of my 
daughter, Srlmati Trailokya Tarini Bebi, witli SriTnaii Krishna Oopal Deb- 
Sarma Bagchi ....... 11 k:‘ eoriditloii laiti dowri in tliat be- 
half is that the said Sri.rn.an Krislina G' 0 |?a! siuill |3erriia.iiently !i\’e In my 
family dwelling house at Patiil, maintaining ilte cermrionii's in honour of the 
.Deities and my ancestors .; and on the demise of me and of my legally riiaj'ried 
wife, h© shall be entitled to, and be in TH>sse5sion of, all the 'moveable and. 
inimoveabl© properties left by me. It shall nou" rest witli me to rnrtke all 
rules for the ceremonies and I shall do .'■dl things To this 

effect I execute this paira named tte aus'picious Samhandha-nirnaiiad* 

(Attested by — ) 

. ‘‘ Harish Cliandra Bliowmik 

Panehanan Sarma Talapatra 
Lakshmi Karitha Sarma Talapatra 

The above do'Ciimeiit was .in the shape of a ietter and ad- 
dressed, to one Ratanmoni Debij an aunt of Krishiia Gopal 

Bagchi. 

The District Judge held that the doeuinent was a geniiine 
one, and that as it was to take effect a-ftia* the death of Ram 
diandra and his wife, and as Ram Ciiandra had full power to 
alter or revo.ke it, the docnmeiit was meant i'O be a wii! : and 
lie accordingly granted Letters of Administration to the peti- 
tioner. 

The objector ISTo. 2 appealed to the High Courts 


of FWiih’’ 



Bahu Divarha Nath CJiakmmrti (Bahu Rama Kajifa BJiatfa- 
cJiarjee witli him), for the appellant. Uie document, 
samhmidJia-nirnaya patra is not a irill at all. It was 
marked with vermilion to shew that it was merely a 
marriage contract, and was never intended to be a will. 
The signatures on the document were forged to give it an 
appearance of a testamentary disposition. Tlie miter of the 
document refused to sign it. A samlmulha-nirnaya patra 
being merely a marriage contract, it can never operate 
as a will. A similar question was decided in the Privy 
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Council case of Bhoobun Moyee Delia ^ 

Oko^iKry (I). Ho '« 

by this docmne„t-bo<i the Mme of the doouimt “ 0 “ 

r„r“ is Tf 

tioii It IS submitted tliat tie docum,^nf 

pteved. „d it hot beiog e testahaentaty dispositi“. uC 

of Admimstrat, Oh should not be grafted m i case. 

Bahu Golap Chandra Sarlcar IRnJvii m^j,- ■ nr i ^ 
hutty and Babu Debendra Nath Bagchi witb^Ln) for 
pohdents. If these be a dispositiol of priest I t t 
into effect after the donor’s death it is a Te t 

that the legatee should take ’ possession 

immediately at the death of the testator r . 

Wife has a life estate, and airtlteate at ^ 

I I oase: wt tlrtt 

Ram Mom Basi v. Ram Gopal Bhaha (2\ i u 

Shemukram (3), Hurpurahad v. 8heo Dml U\ 'T 7 

Hkaa,,, fin® f - 

Singh (6) ; and to Mayne’s Hindu Law 7tb Pfiif’ 

The wording of the document is ouite’fti ^^o“;Para. 429. 
provisions of the Succession Act FQ *0 tte 

Ram Chandra alienate any portion Could 

eaeeution of the document, I reroie it 'l “““ 

and he did aetnahy alienate a ! I, ' 

lifetime. same in his 

^^^^i^c^rka Nath CMkmvarM, in reply. 

CW adv. vult. 

Sharfuddin and Coxb JJ. This is «n o I . 

:-rre,“irofir 

--.oneHrisL«o^^4:r^“er ^ 

(1) (1865) 10 Moo. L a. 279 ,ax A ( : i 

(2) (1908) 12 0, w. iV 942 ' (^^1876) L. R. 3 I. A. 259. ^ ^ ^ ^ ^ ^ 

(3) (1874)L.R. 21 A 7* I- L. R. 18 Cala 1 ; ^ i 
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are that one Ram Chandra Sarma Talapatra had four 
daughters and one son. The youngest daughter;" was named 
Srimati Trailokhatarini Devi. She was u n married when a 
certain document, which is Exhibit I in this case, was 
executed by the deceased Ram Chandra Sarma Talapattra. 
His other three daughters had already been married at the 
time, and were living with their respective husbands. Ex. 
No. 1, which is propoimded by the petitioner as the will of 
the deceased Ram Chandra, was executed in 1296 when the de- 


ceased was about 60 years of age. Exhibit I is styled in the 
document itself a sambavdlia-nirmya patra and is in the 
form of a letter addressed to Ratanmoni Debi, an aunt of 
Krishna Copal Deb Sarma Bagchi. The expression 
sambandha-nirmya patra means a matrimonial arrangement 
deed. This letter informs the addressee that the writer 
has settled the marriage of bis daughter with Krishna 
Copal on condition that Krishna Copal shall after the marriage 
live in the writer’s family dwelling house at Patul, and 
that on the demise of the writer and his legally married 
wife, Eitehna Copal shall be entitled to, and be in posses- 
sion of, ah the moveable and immoveable properties left by 
him. 


The above document appears to have been attested by three 
witnesses, namely, Hurish Chundra Bhowmik, Ranchanan 
Sarma Talapatra, and Lakshmi Kantha Sarma Talapatra. The 
first two are said to be dead and the last has been examined 


■ ^1 

|iil» 

1 J 


as a witness for the petitioner. The objectors to the appli- 
cation are three, namely, Peary Mohan (son of the first daugh- 
ter of Ram Chandra) Din Tarini Debi (his third daughter) 
andDebenclraNarainMozumdar(a son of the second daughter). 
It is admitted by the objectors that Ram Chandra executed 
a mnAamdIui-nir'mya paira — a little before his youngest 
daughter’s marriage ; but it is said that the document pro- 
pounded bj the applicant is not the one that was so executed ; 
and that evtm assuming the document to be genuine, it can- 
not operate as a will. It is only the objector No. 2, namely, 
Din Taiim Debi, who now appeals to this Court, and the grounds 
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ness to attest the document. A forger always takes good 
care to remove all suspicions ; btit here, if we accept the theory 
of forgery, we find the applicant relj'ing on the sler.der testi- 
monj? of one single wdtne.ss. If we are to accept the evidence 
of Loht Mohan Talapatra, Avitne.^.s Xo. 2 for the objector, aa’c 
should have to find that the signature of Lakshmi Kantha Tala- 
patra has also been forged. This Avitne.ss on seeing the deed 
in question says. — “ The signature in this deed is not that 
of Lakshmi Talapatra.” But we find tJiat Lakshmi Talapatra, 
AAitness No. i for the applicant, on seeing Exhibit No. I says 
“ T his bears my signature.” If Lakshmi Kantha Talapatra 
is a creature of the applicant and has given false evidence in 
attesting as his own a signature which is not his, it is sur- 
prising that, if he was prepared to go so far, he should hesitate 
to put his signature on the deed and attest it a& his own. 

We fin d from the evidence of Loiit Mohan, tvitness No. 2 
for the objector, that he is not prepared to swear that Ram 
Chandra’s siguatm'eon the deed is not genuine. He says that 
he has seen Ram Chandra sign liis own name, but he adds 
“ It is difficult for me to say whether it is Ram Chandra’s writ- 
ing or not.” iUthough at another place he says “ I do not 
know Avhose signature it bears. It does not seem to me to be 
Ram Chandra’s signature.” The evasive manner in tvhich 
he gave the above answers indicates the signature to be that of 
Ram Chandra’s. Lakshmi Kantha Talapatra, witness No. 1 for 
the applicant, who is one of the attesting rvitnesses and also 
Harish Bhotvmik, also an attesting witness, were present at 
the marriage assembly — {vide deposition of Shama Charan 
Roy, witness No. 1 for the objector). These two men must 
be either relations or friends of the parties contracting the 
marriage, and it is not at ail surprising that they should also 
be present at the time of the execution of Exhibit I and being 
present it is very likely that they should have been asked by 
Eirishna Gopal to attest the deed. According to the appK- 
cant’s case., Exhibit I was wxitten by Abhoya Gobinda 
Chuckerbutty, who has been examined by him and according 
to the objector’s case the patra that was executed was written by 
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Denabundhoo Ohuckerbutty, who has not been examined by 1908 

the objector, as it is alleged that he is dead. It again appears Dm Tabim 
from the evidence of Lolit Mohan Talapatra that at the time 

of the execution of the sambandha-nirnaya patm there were Krishna 

. Gopal 

present Pa achanan Talapatra, and Harish Bhowmik along with Bagchi. 

some other people. When the presence of these two men at the 
time of the execution of Exhibit I is admitted, there is no 
reason to suppose that they did not attest that document, 
when so asked. For the above reasons, we are of opinion that 
Exhibit I is the document that was executed as saniiandJia- 
nirmyci patra by Ram Chandra. 

The next point urged is that, conceding Exhibit I to be 
the patra executed by the deceased, it cannot operate as a will. 

The definition of the expression “ Will,” as given in the 
Probate and Administration Act (V of 1881) and the Indian 
Succession Act, Xof 1865, is “the legal declarations of the 
intentions of the testator with respect to his property, which he 
desires to be carried into effect after his death.” 

The important passage in Exhibit I, which corresponds 
with the above definition , is “ and on the demise of me, and 
of my legally married wife he (Krishna Gopal) shall be entitled 
to, and be in possession of all the moveable and immoveable 
properties left by me.” The above passage is a clear indica- 
tion of the wishes of Ram Chandra with regard to such of his 
properties as may be left by him. It is contended on behalf 
of the applicant that Exhibit I is not in the form of a will, 
and that the form indicates that the document could not 
have been intended to be testamentary, and that the name of 
the document itself is against such a supposition. There is 
no doubt that the passage quoted above shows the testament- 
ary wishes of the deceased. According to a very learned 
authority on Hindu Law, the form of the will is immaterial, 

Mayne on Hindu Law and Usage). Petitions addressed to 
officials or answers to official enquiries have been, held to 
amount to wills : Shumsool Hooda v. ShetmJcram (1) 

■ (1)(1874)L. R. 2I. A, 7. 



158 


1908 

ff riT’'" ’• ®“ < ' >■ ■S'%4 V. aw ,,, 

Dbbi Tasadduk Easul Khanm EnmhnJi J ^ ’ 

K»,w. SI»ommmSimh(iY “" (■>>• ^Maidar 


KnisminA 

^ OOPAT. 

BAacHr. 


Sheowram Singh (4). 

N'o technical words are necessary for a will ti 

co^ruction in a Hindu aa in on Enoli* ,rill i,?',™ 

appying the aWe principle Cts^riletTh"' con /” 

to the a«i£a'”TOta*whLr hTle hem V “““"““S 

of people, who lire under a diilcreuT” '““*““8® 

different state of society In fh^ of Jaw, and in a 

^“7 ^ (5). it wao held'Tha 

contains directions rea-ardin<- f},^ 7 which 

Uo death, which in Jrlahf;.- Pt°I>®ty after 

a will. A perusal „r7t •>» -voiced, i. 

of the testLr in Vt wt ate 7" o“* 
of Bam Chandra in the present r* “7 ' 
tho wishes of the testator we77odW I d 

mampatra md ekrar. For the abov^ . 
it is immaterial what the form of a d. 
it embodies the legal declarations if 

testator with respect to his property v7eh h7'7 
earned mto eflect after his deathf it S'a wm 17?'^,*° 
this case the testator’s desires withr^ i * “ 

that may be left after his and 'his ^yuJ^f ,? P-P®-*® 

pressed in the passage in En. J quoted above 
It IS important to note here + 1 t>,+ n- t • 

specify the properties bequeathed it ^ 

Gopal will be entitled to Unythin^ tha+'^ ^T+ 
the death of Earn Chandi-a and his 111 S ' j"'' 

have dealt with the properties th-jt l i, , 

.eoaighthavehhed XiLa^di^^^h^^lr 

a)(m6)L.R.3i.A.269. f3W,st,nry 

(2) (1884) I. L. R. 7 AD 163 ' ^ ^ f ^ 1 J 

(^>a8«0)If.B.3e.A.-194. (.Him 


VOL, XXXVL] CALCUTTA SERIES. 


157" 


I. If he could have so dealt with the properties^ 
he could have made Exhibit I infructuous. This docu- 
ment which, as has been observed, is not addressed to Krishna 
Gopal, had no binding effect on the testator ; and he was 
therefore free to revoke it. That being so, the document in 
question operates as a will. We are supported in the view 
that we have taken, by the case of 8ita Koer v. Deonatk 
(1), where it was held that in ascertaining whether a 
document is a will one of the tests is to ascertain whether the 
document is revocable or not. The irrevocability of a 
document is perfectly inconsistent with its being a will. We 
have shown above that the document in question was 
revocable and we therefore hold that it is a will. 

It has been contended on behalf of the appellant that at 
the time of the execution of Exhibit I, it was impossible 
to say whether Ram Chandra’s wife was going to survive him 
or not, and in case of the survival of the wife, she was given, 
under the terms of Exhibit I, only a life-interest. But 
the fact that the legacy to Krishna Gopal was postponed, 
until the death of the testator’s wife, does not make the docu- 
ment any the less a will. In this connection we may refer 
to Bam Moni Dasi v. Ram Gopal Shaha (2) already quoted, 
as well as to section 106 of the Indian Succession Act (X of 
1865). 

For the above reasons, we hold that the judgment of the 
learned District Judge is correct in holding that Exhibit I 
operates as a will. 

We, therefore, dismiss this appeal with costs. 

Appeal dismissed, 

B. i>; B.' ' 


20OS 

Dm Tarim 
Disbi 

Krishna 
Goyal 
Bag OH.*. 


(1) (1904) 8 aw. N, 014. 


(2) (1908) 12 C. W. N. 942. 
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CRIMINAL REVISION. 

Before Mr. Justice Earnpini and Mr. Justice Slmrftuldm, 

DASAPvATHI MAHAPATRA 

%K ' 

RAGHU SAHU.* 


Rioting — Common object of imlmvful macmblg-^Xecessitg of express fielding 
on the point bg the Lower Courts in the it fmiipn(iiiS‘--Crimimd Procedure 
Code {Act F of 1898} ss. S67 and 424 — Indian Penal Code {Act XL¥ of 
ISfJO) ss. 141 and U7. . 

Wiere the common object of an unlawful assembly was stated in the charge 
to be to enforce a right or supposed right, and there was no dispute as to the 
common object in tlie lower Courts, which tiid not . therefore, discuss the ques- 
tion 02 ' come to any express finding in so many w<‘)rds on the point, it was 
held that they had irapliediy found the common of.qect of the assembly to be 
the same as stated in the eliarge* and tliat tlio accused hud been in no way 
prejudiced. 

Sabir v. Queen-Empress (I), Foresh Kath Sircar v. Emperor (2)i ciis- 
tingiiished. 

Ceiminal Rule. 

The complainant , Ragiiu Sahu , and some 10 or 12 other 
men, were cutting paddy on certain land, the possession of 
which was in dispute, when the petitioner came up to them 
and remonstrated, but finding them still reaping he called out 
his party who, about 30 in number, came up armed and attack- 
ed the complamant’s party and wounded several of them. 
The accused were put on their trial before the Deputy Magistrate 
of Balasore under section 147 of the Penal Code. The com- 
mon object laid in the charge was to enforce a right or sup- 
posed right to the land. The trying Court discussed only two 
questions, viz., as to the identity of the land as that of w'hich 
the complainants father-in-law had been put in possession by 
the Civil Court, and as to who was in possession. He found 
possession with the complainant, and convicted and sentenced 
the accused. An appeal from the conviction was dismissed. 

. Bevision No. .242'’ of 190S, against the order of B* C. Sen, District 

■Magistrate of Balasore, dated tb© 27th of February 1908. 

(1) (1894) I. D B. 22 Calc- 276. (2) (1905) I. L. B. 33 Calc, 295. 
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Neither Court alluded to the commoa object, and there was 
no express or specific finding on this point, no question having 

been raised as to it in either Court. *>. 

■ Eagot 
. Sahtt., 

Mr, Monnier (Babu Bidhu Bhusan Ganguli with him) for the 
petitioners. Before a conviction under section 147 of the 
Penal Code can be upheld there must be first a clear statement 
of the common object in the charge : Beliari Mahton v, Queen- 
Empress (1), and next the common object must be expressly 
found by the lower Courts : Sabir v. Queen-Empress (2). If 
the judgment does not contain a finding as to the common 
object, the conviction is bad on that ground alone : Poresh 
Nath Sircar v. Emperor (3)* [Rampini J. But what are the 
sections of the Code, which lay down the law in such terms.] 

An assembly of five or more is only unlawful when animated 
by the one or the other of the five common objects set forth 
in section 141 of the Penal Code. It is, therefore, necessary 
to show in the charge that some such common object existed. 

The Illustratio7is to sections 221 and 223 of the Criminal Pro- 
cedure Code indicate, that in the case of well known offences, 
which can be committed only in a limited number of ways, 
murder or theft, it is not necessary to specify any particu- 
lars, but in cases like rioting, where the offence is made out 
only on the existence of certain common objects, the particular 
common object alleged must be stated in the charge. Next 
sections 367 and 424 of the Criminal Procedure Code require a 
statement of the points for determination and the decision 
thereon. In other words the judgments of the lower Courts 
must expressly contain all findmgs necessary to constitute the 
offence, and the common object must, therefore, be expressly 
found. Further the Assistant Settlement Officer found the 
petitioner m possession and the Magistrate should have follow- 
ed the findmg: He has also determined the question of pos- 
session on the merits. ' 

( 1 ) (1884) LL. B. 11 Calc. i06. ( 2 ) ( 1894 ) L L. E. 22 Gale. 276. 

(3) (1905) 1. n. B. Sa Calc. 295, 
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Babu Dasarathy Sanyal iovtheo^liositejjiirty. STo objection 
was taken to tke common object in tlie Courts below. The 
ruling in Poresh Nath Sircar v. Emperor (1) is not opposed 
to me. In that case the common object was not even by 
implication found in the judgments of the lower Courts. Here 
there is such a finding. The decision of the Assistant 
Settlement Officer was not finallj published at the time and 
could have no effect. The order of the Magistrate is also 
based on the oral evidence. 


Rampiki and Sharftjddjs JJ. This is a Rule to show 
cause why the conviction of, and sentences passed on, 
the accused should not be set aside. The accused have been 
convicted under section 147 of the Indian Penal Code of 
rioting, and sentenced to undergo rigorous imprisonment 
for a month and to pay a fine of Rs. 20. They have been 
found to have attacked the complainant and others, while 
cutting their paddy. The accused party were about 30 in 
number. This complainant was beaten and wounded and 
taken to the thana in a dJmli. 

The main question debated in the lower Courts wa.s as to 
the possession of the land. Both the Courts below found that 
the complainant had been in possession of the land since 1905. 
His predeeessor-in-interest, that is, his father-in-law, had 
obtained a decree in the^ Civil Court and had been put in posses- 
sion of the land bythe Civil Court, and an under-raiyat, named 
Shibo Jana, who had been in actual possession tffi then, had 
gone out, and the complainant’s father-in-law and the com- 
plainant had been ever since in direct possession and cultiva- 
tion. The accused, had, therefore, no possible right to inter- 
fere with the complainant when cutting the paddy. They 
have been rightly convicted of an offence under section 147 
of the Indian Penal Code. 


(1) (1905)1. L. B. 33 Calc. 296. 
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The learned Counsel for the petitioner impugns the convic- 

tion on technical grounds, the principal of which is that there 

^ - Mahapatba 

is no finding in the judgments of the lower Courts as to the v, 
common object of the unlawful assembly. He relies on the 
rulings in the cases of Sabir v. Queen-Mnpress (1) and Poresh 
Nath Sircar v. Emperor (2) as authorities for holding that this 
is essential. The charge in this case was, however, properly 
drawn. The common object was therein stated to be to en- 
force a right or supposed right. Now there was no contest in 
either of the lower Courts as to the common object. No- 
body ever contended that the common object of the assembly, 
if any, was not to enforce a right or supposed right. The 
lower Courts have, therefore, not discussed this question, and 
have come to no express finding, couched in so many words, 
on this point, but it is clear that they both impliedly have 
found that the common object of the unlawful assembly was 
as stated in the charge. 

In the case of V. it is only said that 

‘ 'there should be a clear (not an express ) finding as to the common 
object,’^ and the reason for that expression of opinion was 
that in that case there were two possible common objects of 
the assembly, and it was not apparent which of them had been 
accepted by the Judge and the Jury. In the case of Poresh 
Nath Sircar y. Emperor (2)^ according to Mr. Justice Mooker- 
jee, the Judgment of the Magistrate contained no finding what 
the common object of the assembly was, and the facts found 
by the Sessions Judge completely negatived the common 
object set out in the chai'ge, which, it is pointed out, was not 
stated with due precision. The accused were, therefore, held 
to have been prejudiced. The facts of the present case are 
very different. As has been already explained, there is no 
defect in the charge. It was never contended that the com- 
mon object of the assembly was or could be other than that 
set out ia the charge. No plea on the point was raised in 

(1) (1894) I. L. B. 22 Calc. 276. (2) (1905) 1. L. R. 33 Calcw 296. 
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either of 'tlie lower Courts,, and from the jadgnients o,f both 
Coarts it is clear that they fonnd the common object of the 
assembly to be the same as stated in the charge. The accused 
have in no way been misled or prejudiced. 


We discharge the Rule. The petitioners must be remanded 
to jail to undergo the remainder of their sentences. 


E. H. M. 


Elik discharged. 
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CRIMINAL REVISION. 


Before Mr, Justice Sharfuddin and Mr. Justice Ooxe, 

HOPCROFT 

V. 

EMPEROR.^ 

European British subject, criminal proceedings against — Competency of native 
mofussil Magistrate to hold an inquiry against a European British 
subject tinders. 107 of the Criminal Procedure Code {Act F of 1898 ) — 
Applicability of s. 443 of the Code to such inquiry. 

The provisions of section 443 of the Criminal Procedure Code apply to an 
inquiry held under section 107 thereof. 

The party against whom such an inquiry is instituted is in the position cf 
an accused. 

Queen-Empress v. Mufasaddi Lai {!), Queen-Empress v, Mona Puna (2) 
and Jhoja Singh v. Queen-Empress (3), referred to. 

OEIMIKAt, RiTLE. 

Upost the receipt of a police report that there was a like- 
lihood of a breach of the peace between BhonuLal Chowdhry 
and the petitioner, who was the manager of the Dholi Factory 
and six others, Mr. W.J. Stark, a Deputy Magistrate of Mo- 
zufferpore, drew up a proceeding under section 107 making 
Bhonu Lai the first party, and the petitioner and the others 
the second party. 

Mr. Stark was transferred, and the case came on before 
Mr Rowland Chandra, a Bengali Deputy Magistrate, 
who was not a Justice of the Peace, though he possessed first 
class powers. The petitioner claimed the right to have the 
inquiry held in accordance with Chapter XXXIII of the Cri- 
minal Procedure Code on the ground that he was a European 
British subject. 

The 'matter was referred to the District Magistrate 

* Oimiual Revision, Ho. 1077 of 1908, against the order of W. 

Stark, Deputy Magistrate of Mozufferpore, dated the 7th August 1908. 

{l)(1898)X L.R. 21An. l07. (2) (1892) I. D. R. 16 Bom. 661. 


1908 

November 6. 
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CRIMINAL REViSION. 


Before Mr^ Justice Skariifddm and Mr, ^ 

NAIIENDRA LAL KHAX 

V. 

EMPEEOR.- 

Bailf grounds for granting or r(ja\J.ng--t*rm(uid to CH^gtjdg-~-4JtioJKul Pmcci^irt 
Code (Act Voi 1S9S} ss, :i4p ■IM' and iU$, 

In exercising its clisecetic it midin* ftcciioa 4;K of rr,e t/riniinal I'rocedure 

Code the liigli Court slioidd nf.)t eon.ine its iitti-nti t'> ihe qiH.vstioii whether 
tlio prisoner is likely to absct)iidor uoi. rircuinsiithoos ulso may affect 

the question of granting bail to aevused pensons tliarLud \uUi cunies of a 

grave character. 

If a person is aee used bsiore a ^lagiscratiMii a fi''.'id,niiia-bie ot'mwo ilmi, 
iniless lie considers that titere are no reasonable gc'-iatids iMr hiia io, 

be guilty, the Magistrate most refuse bail, though ho ina.y Ite i‘&r*ain that tlie 

aceiisetl will st arid his trial. 

It- is the right of an accused io deniarid iljattio' ciiarAOs a»aiu-t him siieiiid 
be tried without any un reasons ble delay, and ac'h delay will ilisposo the 

High Court to grant 

Where a police officer of supeni>r raiik deptn^cd tfud he had twkleiKfo, which 
ho believed, inipHcating the accused, ura! towore also to the truth of flat first 
information, which alleged assuadation cf Uic ccfuscd in veihiin pluf‘rs and 
stated, that the police, had in their possession incriminating cf^rrebpombne© 
betw-een the accused and a secret society in CaltnUa, It vas krid that there 
was sufficient . evidence fur a remand under section dll of the Code, but 
that there had been unreasonabio delay m regareb the prisontirs, who had 
been in custody' for about six weeks, though if»'t in tlio case id those who were 
in jail for three vreeks. 

On the 8th July lllObthe huusecd uiie IhniryMnhini of 
Midnapore was searclK‘d iiy the poliVo ainl a faunh FouikI. 

Saiitosh Chandra Das, the sen of CtNirv .Mulum. was urrested, 
in consequence, under the Explosive Substances Act (VI of 
190S), and placed before the Joint .Va^'isiraie on the next day, 
and remanded to custody till the ‘i:frd, on which dtile and after 
he was again remanded, without being brought behire 1 he Magis- 
trate, to the 7th and 2Ist Augtist, In the mcatiwhilc he made 
a confession to the Magistrate on the 2Dth July. Cu the Jlst 

* Criminal Eovisioa Mscoll»rcp-.i« y,Q, l.n ,.f iOii.S, asuiast the ot-Utr of .T. 
Brj-ne, Ofl'g. SeBsionsi Judgp of Midn.'ijjr.ro, (lai.’fl Sept. li\ iftrs. 
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date, and stated that his inquiry had put him in possession of in- 
formation, whichhe believed to be trustworthy, that the offences 
charged in the first information were committed by the accused. 
On the same day Mazharul Huq deposed tf) the same effect and 
also to the correctness of the first information. The accused 
apphed for bail to the Magistrate, but it was refused the next 
day, as he found that there were reasonable grounds for be- 
lieving that each accused was guilty of the offences charged. 
The case was then postponed to the 23rd instant. 

The accused thereafter I'enewed their application for bail 
before the Sessions Judge contending tliat, us the confe.ssions 
had been retracted, there was no evidence against them. The 
Judge declined to grant bail on the ground that two police 
officers had deposed that there was further evidence, the 
character of which the Magistrate was aware of, and that the 
period of custody of most of the accused was not unduly 
long having regard to the nature of a case of conspiracy, 
Against this order the accused moved the High Court. 

Mr. F. L. Boy {Mr. Keays, Mr. Kiwdrxbux and Babu Joy 
Goyal Ghose with him) for the Raja of Xarajoie. The Raja is 
a wealthy man and has a large stake in the interest of order. 
He was arrested on the 2Sth and placed before the Magistrate 
the next day. There has been no evidence recorded to prove 
the guilt of the petitioner except the statements of two police 
officers that they have further evidence. This may be suffi- 
cient for a first, but not for an indefinite, remand. There 
can be no doubt that the Raja will appear and stand his 
trial. Under section 498 of the Code the Sessioms Judge and 
the High Court have an unlimited discretion in the matter of 
granting bail. The main principle in considering the ques- 
tion of bail is whether the accused will stand his trial or ab- 
scond. Refers to In re Barronet (1), Beg v. Smife{2), In 
re Johur MuU t^i). The Raja is willing to stay in his own house 
at M.dnapore under a police guard. 

(1)<18S2) 1 El. & B!. i. (2) (1841) It l)uwL 563. 

(3) (laOC) 10 0. W. N. 1093. 


VOT. XXXVI.] CALCUTTA SERIES. 


169 


Mr. Dutt (Mr. Godfrey and Babu Peary MoTiun Bass -with 

him) for Saiitosh and six others. As regards Santosh the case Naebndba 

_ . , 1 1 -r 1 It T KHAK 

against hiin was complete on the Sth July, and he ought to t?, 
have been brought before the Magistrate, There is no evidence ^mpeeob. 
against the others. 

i¥f. ChuckerbuUy (Jfr. /i, N. Chowdhry, Mr, A, N. 'Ghoivdhry 
and Babu Monmoiho Nath Mookerjee) for Upendxa Nath Haiti 
and others. ;The principal matter a Court has to consider in 
such cases is the possibility of the accused absconding. 

These accused are gentlemen of position, and they would not 
absent themselves. There is no evidence against them. 

jfr, K, N, Ghowdhry {Mr, A, N, Chowdhry and Babu Moumotho 
Nath Alookerjee with him) for Khagendra Nath Banerjee. 

There is nothing against this accused in the evidence. 

iff. Alullick {Mr, Dutt and Bahu Peary Mohun Dass with him) 
for Baroda Prosad Dutt and others adopted the same line 
of argument. 

Mr, Baxter for the Crown. Santosh has been a considerable 
time in custody, but a bomb was found in his house and he has 
confessed. A case of consphacy by being members of a secret 
society must take a long time to unravel. The question is 
whether there has been an unreasonable delay. The real 
remand was on the 9th September. Arrangements had to be 
made to have the cases tried together. The question is 
whether prima facie there is no reason to believe the accused 
guilty. Defers to the first information. The charge is not only 
with respect to the finding of the bombs, but also that there 
is a secret society in Midnapore, one of the objects of which , 

is. to kill Mr. Weston, The case oi In re Barronet (1) is in my 
favour. In re Johur Mull (2) is distinguishable. The only 
question is not whether the accused will appear at the trial. 

The charges are very serious. The retracted confessions are ' 
admissible against the persons making them : Queen^Ilmpress 
V. Raman (3), and, if corroborated strongly , , also against the 
others: Yasin r, Kmg-Emperor{i), The investigation was 

(1) (1852) I FA. & BL I. (3) (1897) I. L. B. 21 Mad 83. 

(2) (1900) 10 0. W. N. 1093. (4) (1901) I. L. B. 28 Calc, 689. 
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of the police incriminating correspondence connecting them 
NAB^DBi ^ secret society in Calcutta. We think that there are 

Lat. Khak good reasons for believing that such evidence exists against 
Empe’bor. all the accused persons. This evidence may be good or bad, 
but we do not think that its production can be said, as against 
the majority of the accused, to have been unreasonably delayed. 
We are assured by learned counsel for the Crown that the case 
will be taken up in earnest on the 23rd Instant witiiout fail, 
and if it is not taken up, which we do not at all anticipate, 
it will be open to the accused to renew tlieir opplieatitms. In 
these circumstances we decline to grant bail to the majoritj? 
of the petitioners. 

But as regards the accused Maddhii Sucllian Dutt, Sham 
Lall Shaha, Saroda Prosad Dutt, Baroda Pro.sad, Nikunja 
Behari Marti, we think the evidence of their complicity has 
been unreasonably delayed. They were arre.sted at the end 
of July and have been six weeks in custody, and evidence 
against them might, in our opinion, have been produced in 
addition to what has been before us. We grant theh appli- 
cations and direct that they be released on bail to the satis- 
faction of the District Magistrate. Another man who has 
been confined for a long time is Santosh, but in his case, bail 
is out of the question. 

As regards Raja Narendra Lai Khan it is stated in the 
aflBdavit on his behalf that he has been delicately nurtured, 
and the deprivation of his customary food is prejudicial to 
his health. He states that he is willing to submit to condi- 
tions. It is perhaps a greater hardship on a man of position, 
bronght up in luxury and holding a high position in society, 
to be subjected to jail rules than it is to men who have to make 
their way in the world. In the absence, as yet, of convincing 
direct evidence, we are willing to yield to this petitioner’s 
request. He may be released on bail to the satisfaction of the 
District Magistrate on condition of his being guarded at his 
own house and debarred from all communications with per- 
sons said, rightly or wrongly, to be his associates in crime. 
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Of course it must be understood that these orders do not 
affect the right of the Magistrate hereafter on sworn testi- 
mony giyen before him, which in his opinion establishes a prima 
facie case against any or all the persons now released, to com- 
mit him or them again to custody. The applications of all 
but the above mentioned six persons are refused. 
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Before Mr* Jmtice Mitm and Mr. Jtmtice Ooxe. 

JAMINI MULLICK 

Bailf groH‘tids for grant or Tefus{il of — -ItcMand to — Reasonahle evidenet 

of prisoner's guilt — Criniifiul Procedure Code {Act I of 1S9S} ss. 497 
and 49S* 

Held per Mitm J. (Ooxe J. dissenie,) ttet the main question inr eonsklera- 
tion in detFermining matters of bail is whe^ther there arc rt.^asonabh*- grounds 
for believing the accused guilty of the oheiices churned* Other considerations 
must also arise in deciding this question, and one of these, wliicli has always 
guided English and Indian Courts, is whether there are any grounds for sup- 
posing that the accused would absconch 

Under section 497 of the Criminal Procedure Code aui accused sliould ordi- 
narily be released on substantial bail until rensonaljle grounds are made out 
for presuming his guilt. In re Johur Ahdl (1), followed. 

If after a remand incriminating evidence is not adduc'cd, and if the prose 
cution has already, had sufficient time to adduce such ovitic^nce, the* Court 
will reasonably conclude that such evid.ence is not forthcoming at the 
time. It should then under section 497, sub-section f2b release tlie acfuised on 
bail, whatever "be the nature of the otTenee, though the pnliminary enquiry 
should proceed, Maniham Aludali v* (^hieeri (2.) f hAknvtHl. 

Whether there are reasonable grounds or not must be decided Judicially, 
that is to say, there should be so,rae tangible evidence on the recfird on which, 
if unrebutted, the Court can conclude that the accused might be convicted. 
The statement by a witness that he has seen a certain act of an incrimhiatmg 
character done by the accused might be sufficient. But it* there bo no exd- 
' dence- whatsoever, or evidence of a vewy ffirnsy character on the face of it, the 
inference will be, after .a reasonable time has elapsed siaeo the bogi.nning of the 
enquiry, that there are no reasonable grounds for sup|>oaing the aemised to be 
guilty. The pro,secutionmust, however, have a fair opportunity of adducing 
evidence of a really ineriminating nature. At all e\*ents, tlie first information 
report should indicate mth sufEdent exactness, the character of the 
evidence likely to be forthcoming. 

The detention of an accused under trial is not intended to lie penal, but 
its object-.is to, secure, attendance. , The gravity of the offence and some evi- 
dence of itfe'; perpetration by the accused will, however, Justify detention. 

* Criminal Revision Miscellaneous xSTos. 140, 141, and 142 of 1908, against 
Che order of C. H. Reid, Joint Magistrate of Midnapore, dated the 26th 
September 1908'. 

(])(1906) 1(?G. 'W, N. 1093. 


• (,(2) fl882) I. L. R. 6 Mad. 63. 
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The facts of this case down to the order of the High Court 
(Shabehbdin and Coxe JJ.), dated 18th September, made 
in the case of Narendm Lai Khan v. Km^peror (1), are fully 
stated in the report of that decision. The case when it went 
back to the Magistrate w'as taken up by him on the 23rd, 24th 
and 26th September. He examined the Joint Magistrate, 
who proved the issue of search warrants and the voluntariness 
of the confessions of Santosh Chandra Das and Surendxa Nath 
Mukerjee. The Deputy Magistrate, w'ho recorded the con- 
I fession of the latter, was also called to prove that it was made 
voluntarily. The Jail Superintendent wbs then examined to 
establish that neither Santosh nor Surendra had made any 
complaints of ill-treatment by the police. The last witness 
was a kanungoe, who made the plans of the houses of Santosh 
and Baroda Prosad Dutt. The reports of the Chemical Ex- 
aminer were also put in as evidence. 

Applications for bail -were made to the Magistrate but, 
except in the case of two, they w^ere refused, and the case was 
remanded till the 19th October. The accused then moved the 
High Court for bail. 

Mr, DiiU {Mr, Morrison^ Mr, Midlich^ Bobu Monmoflio Nath 
Mooherjeeshiid Bobu Peary Lai Ghose) for the petitioners, except 
Abinash Chandra Mitter, The whole matter turns upon the 
question, whether there is any ground for beheving that the 
accused are guilty. If there is none, they are entitled to 
bail: 'In re Johur Midi (2). There are only the retracted 
confessions, but no further evidence. Refers to Mamham 
" : Mndali.Y, Queen (3), The prosecution has even failed to file 
a list of witnesses under sealed cover. 

Mr. Morrison- ioT Abinash Chandra. Upon the question 
of bail there must be a judicial belief in the guilt of an accused. 
Some prima /aeie case must be made out. The only evidence 
is the report and an expression of opinion by twu police 
officers. The prosecution is even now unable to produce 
incriminating evidence. 

{}) ante p. 166 (2) (1906) 10 C. W. H. 1093, 

m fl882) 1. L. B. 6Mad. 63, 
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1908 Bahu Eemendro Nath Hitter for tie Cto-kti. In the pre- 

.jAJONr vious stage of the case(l) the High Court decided that there 

'i-. was sufficient evidence for a remand, and the only point is 

Emi-ebob. ^]jg gase has been taken up in earnest. The prose- 

Mitba j. cution intended to put in a list of witnesses at the next hearing. 

The only question here is whether there were reasonable 
grounds for the belief in the guilt of the accused. The 
Magistrate had before him the police report, the first in- 
formation and the deposition of the police officers that there 
was evidence, which they believed to be credible, against the 
accused, apart from the retracted confessions. 



Mitba J. There are four sets of petitioners before us. The 
first petition has been presented on behalf of Jamini Mullick 
and five others, the second on behalf of Aklul Chandra Sarkar 
and nine others, the third on behalf of Santosh Chandra 
Dass and Surendra Kath Mukerjee and the fourth oil behalf 
of Abinash Chandra Mitter. The applications purport to be 
under section 497, read with section 498, of the Oi'iminal Proce- 
dure Code. 

A preliminary inquiry is now going on in the Court of the 
Joint Magistrate at Midnapore. The proceedings against most 
of the petitioners commenced practically on the 28th August 
1908, but Santosh and Surendra had been a-irested in July. 
All the petitioners have since then been in custody. Santosh 
and Surendra had been in custody from July. The offences 
with which they have been charged are non-baiiable and un- 
doubtedly of a very serious nature. 

On the i’ih September, the case came on before the Joint 
Magistrate, and there waa a remand. The preliminary en- 
quiry was commenced on the 23rd September, and witnesses 
were examined on that day and on the 24th and 26th 
September. The evidence that these witnesses gave was 
mostly such as would go only against Santosh and Surendra. 


(1} Ante p. 166. 
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Very little evidence was adduced against the others during 
these days. On the 26th the enquiry was adjourned to the 19th 
October, and on the same day, the 26th, applications were 
made on behalf of the petitioners to be released on bail. The 
trying Magistrate, however, was of opinion that there were 
reasonable grounds for holding that the petitioners were guilty 
of the offences charged, and he, therefore, did not exercise 
the powers conferred on him by section 497 of the Criminal 
Procedure Code. 


1908 


Jamini ' 
Mullick 


V. 

. .Eivipbeoe. 
Mitra J.. 


The petitioners have come up before us, and under section 
498 of the Code we have concurrent jurisdiction with that 
of a trying Magistrate and not merely revisional jurisdiction. 

The main question we have to consider in coimection with 
these petitions is — are there reasonable grounds for believing 
that the petitioners are guilty of the offences of which they 
have been accused ? Other considerations must also arise in 
deciding the question of releasing the accused on baU, and 
one of these, which has always guided Courts of Justice, both 
in England and India, is whether there are any grounds for 
supposing that the accused, if released on bail, would abscond 
and attempt to escape justice by avoiding or delaying an in- 
quiry or trial. It is not necessary for me to state here at 
length the grounds on which bail ought to be granted or re- 
fused under section 497 of the Criminal Procedure Code. In one 
of the reported cases in India, In re Johur MuU^l), I expressed 
an opinion as to the matters, which a Court should consider, in 
deciding the question of granting or refusing bah. I was of 
opinion (and my learned brother Ormond J. agreed with me) 
that an accused might ordinarily be released on substantial bail , 
until reasonable grounds were made out for presuming his guilt. 
The words of sub-section (1) of section 497 would lead to his 
conclusion. To quote some of the words of the section “he 
(the accused) shah not be so released, if there appear reason- 
able grounds for believing that he has been guilty of the offence, 
of which he is accused.” Sub-section (2) of section 497 has 


(l)(1906) 10C.W. N. 1093. * 



178 


1908 

JAmmi 

Mtjllicb: 

p. 

Mitba jr. 


L vii* 

made the rule of law quite de-ir Tt ! i 

cased be released on bail ftL 

for believing that he has comnnTt V".’''T 

IS not adduced and if the nrnvr r eharaefer 

‘tae to adduce sj ^ZT^l'T “"T''''- 

oome to the conclaeiou that eucit 

mg at the time. It should then, under sul,' ''' !’“* , 

the accused on bail, whatever hi T *«"(-’). i‘el(.a.se 

ae view taken by the'jIadrL CouL “ ™ 

Queen (l), and I agree with it. ^ -^Anukam JIudali y. 

oBenos of which they have be-en' l.‘,“ "l f"',,? "'l'' 

are reasonable grounds or not Jv there 

decided judiciaUy, that is to sav tV »i«.st be 

evidence on which the Court 
that, If unrebutted, the accused” niffiri 

statement by a witness in the nitne^ ”i I ^‘^^^icted. The 
certain act done, an act of an hicr'"-^.'?^ '' 

be sufficient. As to whether theui^^* ^‘baracter, might 
or not is a question for subsequent co T 

be no evidence whatsoever or evirl ^^«tif there 

acter on the face of it, the mferen f "" 
a reasonable time has elapsed sine! h° f ‘^er 

qeiry, that there are no re^onabriro^d 1™“^ 
an accused is guilty. The prosec, ^ that 

a fair opportunity of adducing eiidenro??*’ 

mg character. At all eveute rt, ' I ^ mciiminat- 

should indicate with sufficient ^ “’formation report 
the evidence that is likely to h “f 

six weeks ought to be sufficient tn Ordinarily 

tion. If in any ease in a ‘“-I Proseonf 

prehmmary enquiry more than six ' 

fl)(1882)I.L.R.6Uad.fi3. 


179 


VOL. XXXvL] CALCtTTTA SEEIES 

^st-c-irrs-srr- 
=r,-ss: ■ ss-iz- 

aat that evidence ie „f an mn-eliaMe chalet "^rth"! 
cannot be said with respect to every case t 

racy stand upon a different footing. It tikes ! 
time to coUect evidence after informat o^hri ' '' 

by a police officer or a Magistrate t "“'^1 

after an arrest, six weeks’ time has eWd 
according to the circumstances of a case mdnn 

incriminating character be produced aJ-a- f 

Court should hold that therfltrlt f T 

no reasonable grounds for further r? + 

custody, and tJe « ^ 

vided ta in sub-cecdon ( 2 ) of 300 ^ 4 ^ “ 

I need hardly add that if, during the course of the e. • 
subsequent to the order for release on bail •+ iv s ’ 

the™ ia evidence against the"2ed 
exercise the power confeiTed on it h u ^ ®'^'«'ays 
section m o/tbe OtinsinamooS^c^e “Ir ”* 

said in /» re Johnr Mull (I) n ;* snbsequen% olfc 

production of further evidence that a case has been made out 
agamst the petitioners or any of them, it will be compel 
nr the Magistrate to declare the bail bonds cancelled ^d to 
direct theaccusedtosurrender.” The detention of an accused 
under trial is not mtended to be penal, but its obiect is to 
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iinsubstaiitial character. It seems that some of these persons are 1 908 . 
not men of very good position. I am not, however, prepared Jamim 

to make a distinction between persons of very good position 
and those not of such position, if they can satisfy the Magis- Empeboe 
trate as to substantial bail with two sureties each. Mitra j. 

As regards - the third set of petitioners, Santosh Chandra 
Dass and Surencka Hath Mukerji, there is evidence against 
them as they made, confessions incriminating ■ themselves. 

They might have retracted their confessions ; but the confes- 
sions are evidence against themselves. I cannot say there 
is reasonable ground for believing that they are not guilty. It 
might be that subsequent evidence would go to prove that 
they are really guilty. Ho case has been made out by them 
for release on bail, and their petition is, therefore, rejected. 

The fourth petition is by Abinash Chandra Mitter. The 
affidavit shows that he is a gentleman of position, and, so far 
as evidence has been recorded, there is very little against 
him. I am of opinion that he also should be released on bail 
with two sureties, the amount of the bail also being of a sub- 
stantial character. 

As there has been a difference of opinion between 11135 ^ learned 
brother and myself, under section 36 of the Letters Pa.tent of 
1866, the opinion of the Senior Judge, should prevail. The 
order of the CooiIj, therefore, is that contained in my judg- 
ment. 


. CoxE J, In this case I have the misfortune to be unable 
to agree with my learned brother. 

When these applications came up about a fortnight ago 
the Bench of this Court, of which I was a member, held that 
there was sufficient' Justification for detaining the accused in 
custody, provided that the case was, taken up in earnest on 
the 23rd' September* :To that , deeision I adhere, and it does 
not.seem to me that we ought now to review that order oit to 
consider again whether there is sufficient Ju’stification for detain- 
ing the accused. 
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Al! tliat seems to' me to be now open to diseiissiijfi is windber 
the case has or has not been taken up in earrie-t. special 
difficulty has arisen in this ease for wlr’eh the proseention 
is not responsible, namely, that the Magistrate’s Court is 
necessarily closed for the annual Tacatioii. This occurrence 
does not seem to me, however, to give the accused any right 
to bail, which otherwise they would not have had. 

Turning then to the question whether the case was taken up 
in earnest, I find no complaint in the petit ion that t lie '.Magistrate 
took less than the available time in dealing with tlie case. 
Pour witnesses w^ere examined, and the evidence was directed 
to a point certainly not of a formal nature but of vciry 
considerable importance to some' of the accused, namely, 
whether the confessions made by them were voluntarj^ or not. 
These accused persons are among the present applicants, but 
certainly they can have no cause for complaint that the case 
has not been duly proceeded with as against them. 

It is pleaded strenuously on. behalf of the otliers that this 
evidence, is of no value against those others. This may be 
so, but I do not think that a case can be divided up in that 
way or that other ' accused ' persons are entitled to 
bail, while evidence against some of them is being taken. The 
case must be proceeded with in some order : and if evidence, 
has been given against some of the accused, it cannot reason- 
ably be said that the case has not been taken up in earnest 
against the others. I think the ease w^as taken up in earnest, 
and that these applications should be refused. 

In conclusion I would refer to one point, namely, that the 
remand being until the 19th October is for, a period in excess 
of that allowed by law^ On this the Magistrate points out : 

The date to which the case is adjourned is the seventh open 
day after the Piija vacation. The first few open days are always 
a' busy time, and as. I shall myself be, in Midnapore during 
the vacation, I expect to be absent for a few days after its close* 
No objection has been taken to the date fixed, in fact one 
counsel for the defence suggested it as a suitable date.^’ 
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Having regard to this remark, I do not think that we should 
interfere in this matter because the remand is not strictly in 
accordance with the provisions of section 344. 

I would, therefore, refuse these applications. 
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Before Mr. Justice Stephen and '3£7\ JmiicG Doss^ 

FULCHAND 

V. 

NAZAB ALI CHOWDHRY.^= 

Maho7nedan Law — Divorce — Talak — Dower ^ suit /or — Limitation. 

Under the Mahomedan Law, absence of the wife does not make the pro- 
noTineeinent of talak void and inefficacioiis. 

Fw'zund Hossem v. Janu Bibi (1) and Sarahai v. Mabiahai (2), referred to 
and discussed. 

Second Appeal by the plaintiff, Ful Chand Bibi. 

The plaintiff’s allegation was that she married one Mosad 
Chowdhury in 1294 B.S. (1897), and that a registered kabin 
was executed by the husband, under which the deferred por- 
tion of the dower had not been paid, and became due, at the 
death of Mosad in the month of Assin last. 

The defendants, the heirs, alleged to be in the enjoyment 
of the property left by the late Mosad Chowdhury, denied 
the liability and alleged that the plaintiff fled from her hus- 
band’s house in 1304 B.S., and was thereupon divorced, on 
the following day by her husband, and that the father of the 
plaintiff appeared and agreed verbally to relinquish the claim 
for the deferred portion of the dower ; that the plaintiff 
had never since lived with her husband ; and that they 
had inherited no property from Mosad and so were not liable 
for any dower. The defendants further contended that 
the divorce having taken place in 1304, the claim for dower 
was barred by limitation, as it had not been claimed within 
the statutory period of three years. 

The plaintiff filed her plaint on the 16th of February, 1906. 

Appeal from Appellate’ Peeree, . No. ;'542, of 1906, againiiit the decree of F, 

J. Jeffries, Additional District Jndge of Sylhet, dated Dec. 22, 1905, reversing 
the decree of , Molior Lai D©y,v.Muhsif of Habigiinge, dated June 13, 1905. 

(1):'(1878) I. L. B Calc. MS. ; :'(2) (1905) 1. L-. E. 30 Bom. 537. 
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The Court of first instance decreed the suit on the grounds 1908 
that the Icabin produced was not disputed by the defendants, Ful Chaitd 

and that the story of talah and relinquishment was not worthy Hazab Ali 
of credit, because the plaintiff herself was not present at the 
meeting, in which Mosad Chowdhury was said to have divorced 
his wife ; and that the father had no right to relinquish the 
dower on behalf of his daughter, who was of full age. 

The Additional District Judge, on appeal, held that the 
plaintiff was divorced in 1 304, ( 1 897 ) , and that her right to sue for 
the dower was therefore barred by limitation ; and he accord- 
ingly allowed the appeal and dismissed the plaintiff’s suit 
with costs. 

The plaintiff appealed to the High Court mainly on the 
ground that the talah having been pronounced hi the absence 
of the wife, the Court below ought to have held that there 
was no valid divorce under the Mahomedan Law, and that 
consequently the suit was not barred by limitation. 

Bab% Bepin GTiandm Mallih (with him Bahu Tarakishore 
Ohowdhtiry), for the appellant. The main point in the case 
is whether a divorce can be effected under the Mahomedan 
Law by uttering the talah in the absence of the wife. Sir 
Roland Wilson in his Digest of Anglo-Muhammadan Law 
says that a divorce may be accomplished by the utterance 
of any words addressed to the wife clearly indicating an in- 
tention to dissolve the marriage that shows that the wife 
must be present : see also Baiilie’s Digest of Mahomedan 
Law, page 20L The eme of Furmnd H ossein y, Jmiu BiM {!) 
is an authority in myffavour. [Stephen J. If the wife runs 
away what is the husband to do ?] He can send her a 
written divorce. It must be remembered that divorce does ' 
not extinguish the right to a deferred dower ; it only makes 
the limitation for an actio.n for dower run from the date 
when the talak is pronounced. 

Ilmlvi Shamanl Huda (with Mm Moulm Numidin Ahmed), 
for the respondents. .The presence of the wife is not necessary, 

, (i) (187S>I.X.B. 4Caie. 688, : 
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wlieii talak . is pronounced. . ■ The absence of the wife/ only 
requires that her maintenance is to be paid, until the fact of 
divorce comes to her knowledge ; see Ameer Ali on Mahome- 
dan Law, page 452. The case of Sherif Saib v. U.sana. 
Bihi Ammal (1) is also in my favour. See also Bailie on Ma- 
homedan Law, page 205. 

Bahu Bepin Chandra Mallih, in reply. Even, on the assump- 
tion that divorce could be effected in the absence of the wife, 
still as it could not affect the recovery of dower, till it came to 
the Imowledge of the wife, this case should be remanded for, 
a finding whether the wife came to know of it before the period 
of limitation. The ojius as to that is upon the defendants, 
and there is no finding as ■ to. the time when the pronounce- 
ment of cam,e to the knowledge of the plaintiff. 



Stephen and Doss JJ. This is a suit in which a woman 
sues the heirs of a deceased Mahomedan for the deferred 
portion of the moharana provided for by a hahinnamah. The 
defence to the suit was that the woman was divorced in 1304 
B.S. or 1897, and that the cause of action accrued at the time 
of her divorce and that she is therefore Statute-barred under 
Article 104 of the Limitation Act. To this it is answered that, 
admitting the facts found, by the lower Appellate Court, still 
no divorce took place. The divorce was by talah being pro- 
nounced three times, but it was pronounced in the absence 
of the wife though in the presence of various witnesses includ- 
ing thO' wife’s father. 

The first question, which we have to decide, is whether the 
absence of the wife makes the pronouncement of the Mah 
void and inefficacious. In our opinion it does not. The 
point is dealt with in the booknf Mr.. Ameer Ali in section 3 
of Chapter. XII, where he says It is not necessary for the 
husband him.self to pronounce' Mai:, in the presence of;the wife, 
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but it is necfissary tliat it sho-uH com,e to her knowledge.®’ 
The riiatter is also dealt with in Wilson’s Digest at page 164, 
blit not so decisively. It also seems to be the opinion ex- 
pressed. in Nawab Abdiir Rahman’s Institutes of Mnssalman Law. 
The matter has twice, as far as we are aware, been dealt with 
by the Courts ; in the first place, in the case of Ftirzimd H ossein 
V. Jmiti Bibi (I) and, secondly, in the case of Sarabai v. 
Rabiahai {2). In the second of these cases a distinct opinion 
is expressed that it is not necessary for the wife to be present, 
when the talah is pronounced, although this is an obiter inas- 
much as that case dealt with a written instrument of divorce. 
In the previous Calcutta case, the matter is also dealt v/ith 
and the poinb itself is not directly noticed, but taMc was there 
pronounced in the absence of the. wife, and it is signifi- 
cant that the case is not decided on that point, which it would 
have been, if it had been fatal to the effect of the divorce. 
We therefore hold that it is not necessary for the wife to be 
present when the talah is pronounced. It is necessary cer- 
tainly for the purpose of dower tlia,t the fact of the pronounce- 
ment of talah should come to her notice. That it came to 
the notice of the woman there can be no doubt, for before her 
husband’s death she saw him and claimed the dower. 
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This, however, leads us to the second question as to 
whether or not the present suit is barred by limita- 
tion. The talah, as we have said, was pronounced in 1897. 
The suit was brought in 1905 and the husband died a few 
months only before the suit. If we count the period of limita- 
tion from the time of divorce or from a little later, it is obvious 
that the suit is Statute-barred. Now, the findings are that 
the talah -wabS pronounced in the presence of witnesses includ- 
ing the woman’s father, who took or purported to take a lead- 
ing part in the proceedings as representing the woman, and 
the findings also go to show that the woman has been living 
with her father, apparently continuously, since the time of 
the divorce. This particular question, when the woman got 


(1) (1878) I. L. K. 4 Calc. 588. 


(2) (1905) I. L. B. 30 Bom. 537. 
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knowledge of the tulak, was not argued in the fest instance ^ 
and consequently the findings are iaot as definite on, this point 
,as they may be. But on the findings such as they are before 
us, we have no doubt at all that the woman had notice of the' 
talah anterior to the period of limitation. 

The result is that the suit is brought without arij' found- 
ation, and consequently this appeal must be dimissed with 
costs. 


B. B. B. 


Appeal dismiss e/L 
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Mr. j,. 

NAGENDRA KCMAE base 

V, 

nabin mandal 

Procedure Code {Act XIV of 1SS2), ss. 100 108 y» » . 

p..,e ■ ^^^-A^iourned 

Where a suit decreed ex parte on the • 
ing evidence in the ease. adjourned day of hearing after t^b 

Hefd, that the order was p,«sod unde *■ 

the Civil Procedure Code. ^ soo.ion 100 read with section 157 of 

^eld, further that the order eoiilrl h . 

section 108, of the Civil Procedure Cods application under 

IfarjanmMov. Anm*aipo(?oramf Hand r- ; 
pa«V (2), followed in principle. Goal Com 

SUara Begam v. Tulsi Singh (3) distinguished. 

Civil Rule granted to the nkintiffo at 
and others. ^ ® ^agendra Kumar Basu 

The petitioners brought n anit- 
in the Court of the 2nd Massif at S!t T 
rent. On the 22nd January 1907 ot jalkar 

hearing of the suit, the case^was nrl’- 
1907 on the application of tie o ^ t 
their pleaders, to enablethem to obtaZ^ 
ments from the Judge’s Court . ^ certain docu- 

of the 24-Parganas and to I i^egistration Office 

5th March, the defendants neither a "" On the 

statements, and the suit was decreed 
euted the said decree in Nov^ h petitioners exe- 

P»P«y of ae jndgL“ttlr ■“»™»We 

December 1907. ^“^“‘-‘^^btor was attached on the 17th 

On the 8th January 1908 tho. • 

section 108 of the Civil ftocedu^eXTf 
‘CSviiRuie 170.1997 of 1908 • ’ ° aside the decree 

<lated 11th April 1908. ’ the SndMunsif of Bssirhat 

0) a W) I. L.R. 34 Calc 235 ,, ' 

l^l (iaoi)I.L. jj. 23 All. 462. 
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passed by the Munsif on the 5th March 1907 on the ground 
that no summons were served on them, and that they knew 
nothing about the suit till their moveable property was attach- 
ed on the 17th December 1907. This application was re- 
gistered and the 20th February 1908 was fixed for the hearing 
of the case under section 108 of the Civil Procedure Code. On 
that date the case was adjourned to the 21st March for bearing 
on the application of the opposite party. On the 21st March, 
the petitioners applied for summonses against their witnesses 
and the Court ordered the summonses for hearing of the case. 
On the nth April 1908, the witnesses not appearing, the 
petitioners applied for fresh summonses on some of the witness- 
es. This application was rejected and the Munsif immediately 
went on with the application under section 108 of the Civil Pro- 
cedure Code and examined one of the defendants before him 
in the absence of the pleader for the plaintiffs and ordered 
that the application be granted and the decree set aside and the 
case restored for trial. 

The plaintiffs thereupon applied to this Court under section 
622 of the Civil Procedure Code. 


Babu D warka Nath Mitter for the petitioners. The order of the 
Munsif on the 5th March was one under section 158 of the Civil 
Procedure Code. The Legislature has impressed the character 
of finality on orders under section 158 and the order of the 
5th March could not consequently be reopened. The order 
of revival was therefore without jurisdiction. Rangasamy 
Mudelliar v. 8iTangan{l), A^ianiharama Patter y, Madliava- 
Paniker (2). Section 157 of the Code makes the provisions 
of section 108 of the Code (Chapter VII) applicable to orders 
under that section. But there is no such provision in regard 
to orders under section 158, which are final. The observations 
of the learned Judges m. Mariannissa Y^.Ramkalpa Gorain (3) 

• support my contention. The words proceed to decide the 
. suit forthwith ” does not exclude the taking of evidence: 
Sitara Begam v, Tulshi Singh (i). Lastly, assuming that the 


(1) (1869) 4 Mad. H. C. 254. (S) (1907) X L. B. 34 Calc, 235. 

(2) (1881) I. L. B. 3 Mad. ‘264. (4) (1901) X L, B. 23 All. 462. 
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MuBsif had no jurisdiction to set aside the order, unless “ suffici- 
ent cause ” was shown, there is not a word in the judgment to 
indicate that he was satisfied that there was sufficient cause. 

CoxB AND Doss JJ. In this case the plaintiffs on the 19th 
December 1906 brought a suit against the defendants in the 
Court of the Munsif of Basirhat. The 22nd January was fixed 
for the hearing of the case. On that date the defendant 
prayed for time and the case was adjourned to the 19th Febru- 
ary. The 19th February being a holiday the case was taken 
up on the 25th February, when it was again adjourned to the 
5th March. On the 5th March the following order was passed : 
“ The defendants do not appear ; examined Kali Krishna 
Chandra and decreed parte. Subsequently the defendants 
applied to have this decree set aside under section 108 of the 
Civil Procedure Code, and that application was ultimately 
granted. 

The plaintiffs now apply to this Court under section 622 of the 
Code of Civil Procedure, and ask that the order of the Munsif 
reviving the case may be set aside on two grounds. The first 
ground is that the order of the 5th March 1907 is really an 
order under section 158 of the Code of Civil Procedure and 
therefore cannot be set aside on an application under section 
108 of the Code of Civil Procedure. It appears to us that the 
case is completely governed by the general principles laid down 
in the cases of Mariannissa v. Ramhalpa Gorain (1) and(?. F. 
Cooke V. The Equitable Coal Company ( 2). It seems to us that the 
Court did not, as a matter of fact, on the 5th March 1907, 
dispose of the case under section 158 of the Code of Civil 
Procedure. That section authorises the Court to proceed to 
decide a suit forthwith. But in this case the Court did not 
decide the case forthwith, but proceeded to take evidence and 
decided the case on the evidence so taken. We have been 
referred to the case of Sitara Begam v. Tulshi Singh (3) as an 
authority .for; the proposition that the- Court' may under section 
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f 1) (1907) I. L. B. 34 Calc. 235. (2) (1904) 8 C. N. 621. 

(3) (1901) I. L. B. 23 All. 462. 
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158 of the Code of Civil Procedure,, take further evidence and 
decide the case on that evidence. But after reading the 
decision we do not think that this conclusion follows neces- 
sarily from the terms of the judgment. We think, therefore, 
that the first point fails, and hold that the order of the 
5th March 190 7 was passed under section 100 read with section 
157 of the Civil Procedure Code, and could be set aside by 
an application under section 108. 

The second point taken is that the order of the Munsif re- 
viving the case is bad under section 108 of the Code of Civil 
Procedure, inasmuch as the Munsif has not found that the de- 
fendants were prevented by sufficient cause from appearing on 
the day fixed. It is impossible to deny that the enquiry made 
by the Munsif into the matter was perfunctory and the order 
passed very defective and irregular in form. But it appears 
on examining the proceedings that that order was an ex parte 
order. The case under section 108 was taken up on the 20th 
February, 21st March and the 11th April. On none of these 
days were the plaintiffs ready to proceed with the case. The 
order of the 21st March directed the issue of summonses on the 
plaintiffs’ witnesses at their own risk and so conveyed to them 
a fair warning that further time would not be given. Then 
on the 11th April the plaintiffs applied for further time and 
their application being refused, one of the defendants was 
examined. The plaintiffs apparently did not cross-examine 
him and acting on the statement of one of the defendants 
that he had never heard of the decree, until it was exe- 
cuted, the Munsiff directed the restoration of the suit and 
a trial de novo. Although, as we have said, we cannot re- 
gard the order of the Munsif as in form a proper order, yet 
we do not think that we ought, in the exercise of the discretion 
given us by section 622 of the Code of Civil Procedure, to 
interfere with it. 

The result is that this Rule is discharged with costs. 

Mule discharged. 
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Before Mr. Justice Mookerjee and Mr. Justice Holmwood. 

it . ' 

GURDEO SINGH 

V. 

CHANDRIKAH SINGH 

AND 

CHANDRIKAH SINGH 

V. 

RASHBEHARY SINGH.* 

Jurisdiction — Retransfer — District Judge — Civil Procedure Code {Act XIV of 
1882), ss. 13 and 25 — The Bengal, N.-W. P. and Assam Civil Courts 
Act {XII of 1887), ss. 9 and 18 — Inherent power — Waiver of juris 
diction — Bes judicata — Mortgage, subrogation of — Compromise decree, when 
binding. 


1907 

April 10 m 


A suit was instituted originally in the Court of the second Subordinate 
Judge; the District Judge transferred the case to his ot’tui Court acting in 
the exercise of the powers conferred on him by section 25 of the Code of Civil 
Procedure (Act XIV of 1882). Subsequently, the District Judge transferred 
the case to the first Subordinate Judge as he himself was about to proceed 
on leave. The ease was tried by him and no objection was taken by either 
party to the effect that the Subordinate Judge had no jurisdiction to try the 
case. On an objection taken as to the want of jurisdiction. 

Held that, inasmuch as under section 9 of Act XII of 1887 the District 
Judge had administrative control over all the Civil Courts within the local 
limits of his jurisdiction, he had inherent power to transfer the case from his 
own Court to that of a Subordinate Judge, especially when the order was for the 
obvious benefit of the litigants and for the speedy determination of the matter. 

Beld further, that under section 18 of Act XII of 1887, the Subordinate 
Judge unquestionably possessed jurisdiction over the subject-matter of the 
litigation, and that therefore the ease was not one of absolute want of juris- 
diction, but was at best an irregular assumption of jurisdiction ; and as no 
objection at an earlier stage of the proceedings was taken by the defendants 
appellants, they w^aived their right to take exception to the power of the 
Subordinate Judge to try the cause Under authority of an order of transfer 
made by the District Judge. 

Appeals from Original Decrees Nos. 540 and 566 of 1904, against the 
decrees of Babu Sashi Bhusan Chowdhry, Subordinate Judge of Shababad. 
dated August 18, 1904. ■ 
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To determine the question of res jndicata, it is essential to ascertain what 
were the rights in dispute between the parties, and what were alleged 
between them, and this must be done not merely from the decree, but also 
from the pleadings and judgment. 

Surjiram Marwari v. Barhamdeo Persad {1) and Magniram v. 3feM<i 
Hoesein Khan (2), referred to. 

In a suit to enforce a second mortgage, the first mortgagee is not a necessary 
party. 

Where an adjudication between the deiendants is necessary to give the'' 
appropriate relief to the plaintiff, there must be an adjudication, and in such 
a case the adjudication will be res judicata between the defendants as well as 
between the plaintiff and the defendants ; but for this there must be a conflict 
of interest amongst the defendants and the judgment must define the real 
rights and obligations of the defendants inter se, 

3dagniram v. Mlehdi Hosseln Khan (2), Chajfii v. Vmmo Singh (3), Balam- 
hhai V. Narayan Bhat (4)^ 3hihammad Kiini Botvthmi v, Visvanaikaiyar (5) 
and CoUmgkam v. Earl of Shrewsbury (6), referred to, 

To entitle one to invoke the ecpii table right of subrogation, he must either 
occupy the position of a surety of the debt or must have made the payment 
under an agreement with the debtor or creditor that lie should receive and 
hold an assignment of the debt as security, or he nuust stand in such a rela- 
tion to the mortgaged premises that his interest cannot otherwise be ade- 
quately protected. 

The doctrine of subrogation is not applied for the mere stranger or volun- 
teer, who has paid the debt of another, without any avssignnient or agreement- 
for subrogation, being under no obligation to make the payment and not 
being compelled to do so for the preservation of any rights- or property of his 
own. 

Subrogation is by redemption, and, unless there is redemption, no subro- 
gation can take place. 


Where, therefore, sums paid by a subsequent mortgagee ivere applied only 
in part satisfaction of the claim for interest due upon earlier bonds, a claim 
for subrogation could not arise. The rule is, that before one creditor can be 
subrogated to the rights of another, the demand of the latter must b© en- 
tirely satisfied so that he shall be relieved from all further trouble, risk and 
expense, 

Merritt v. Hosmer (7), Street v. Beal (8), O^EeiUy v. Bolt (9), Carter v. Weal (10) 
and BolUngtvorth v, Floyd (11), referred to. 


(1) (1905) 1 C. Ii. J. 337. 

(2) {1903)L L. R. 31 Calc. 95. 

(3) (1900) I. L. R. 22 All. 386, 

(4) (1900) I. L. R. 25 Bom. 74. 

(5) (1902) I. L. R. 26 Mad. 337. 

(6) (1843) 3 Hare 627. 

(7) (1858) 11 Gray '276 ; 71 Am. Dec. 

'713. . . 


(8) (1864) 16 Iowa 68 ; 85 Am, Dec. 

'504. 

(9) (1877) 4 Woods C. C, 645 ; 18 Fed. 

' Cases 792. 

(10) (1858) 24 Georgia 346; 71 Am.-'v 

'Dec. 136.,,''"" 

(31) (1807) 2 Harris & Gill-jMary- 
|and)91. : y 


% 


*70^ XXKVL] CALCUTTA SEBIES. 

A petition of compromise, in so far as it relates to properties in suit, does 
not require registration under section 17 of the Registration Act (III of 1877), 
and the decree, in so far as it gives effect to the settlement touching such pro- 
perties, operates as res judicata. If it gives effect to the settlement touching 
properties extraneous to the litigation, the decree is to that extent without 
jurisdiction and is inoperative. In relation to these extraneous properties, 
the parties must fall back upon the petition itself, which cannot without re- 
gistration effectively declare or create a title to immoveable property exceed- 
ing on© hundred rupees in value. 

Franal Anni v. Lahshmi Anni {!), Muthayya v. V enhaiaratnam (2) y Bit- 
bhadra Rath y. Kalpataru Panda (Z) , Kali Char an Ghosal v. Ram Chandra 
Mandal (4), Paiha v. Esup (5) and Achutaramraja v. Suhharaju (6), referred 
to. 

Appeals by the defendants 6 to 7 and the plaintiffs respec- 
tively. 

This appeal arose out of a suit brought by the plaintiffs to 
enforce a deed of mortgage dated the 23rd of November 1866. 
The bond was executed by the defendants Nos. 1 to 4 in favor 
of defendant No. 14. The properties comprised in the bond 
were Mehal Raipur Chur, which included the villages Raipur 
Khas, Kachnath and Burkavi. On the 1st of February 
1898, the plaintiffs purchased the rights under the security of 
1886, and they brought the present suit to enforce their 
mortgage on the 15th of June 1900, against the mortgagors 
and also some encumbrancers, who have enforced their 
security against the said mortgagors. It appeared that on 
the 15th of December 1884, defendants Nos. 1 to 4 executed a 
mortgage bond in favor of defendants 5 to 8 in respect of a 
share of Mehal Raipur Chur. On the 31st of May 1894, the 
mortgagees brought a suit against the mortgagors making the 
mortgagees of 1886 a party defendant to the suit. On the 
21st of March 1895, the suit was -decreed against the mort- 
gagors, but was dismissed against the mortgagees of 1886. 

(I) (1899) L. R. 26 I. A. 101 ; I. L.B. (3) (1905) 1 0. L. J. 388. 

22 Mad. 508. (4) (1903) I. L. B. 30 Calc. 783. 

(-2) (1901) I. L. R. 25 Mad. 553. (5) (1906) I. L. B. 29 Mad. 366. 

(6) (1901)L L. R. 25Mad. 7.' 
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In. execution of their decrees the mortgagees purchased the 
property comprised in their security. On the 5th' of May 
1887, they executed another mortgage bond in' favour of 
defendants 5 to 8 mortgaging a share of Raipur Chur and 
another village. On the 31st May 1894, the mortgagees sued 
to enforce their securities against the mortgagors and also 
against the mortgagee of 1886. On the 21st of BIa.y 1895, 
the suit was decreed against the inortgrigors , but dismissed,, 
against the predecessor-iii-title of the plaintiffs. In execution 
of the decree the mortgagees purchased the property included 
in their security. On the 29th of March and 2nd of June 
1895, the defendants Nos. 1 to 4 excluded two mortgages in 
favor of defendants 9 to 12 ; the properties comprised in the 
security were shares of Mehal Raipur Chur, which included 
Kachnath and Burkavi. In 1899 the mortgagees brought a 
suit to enforce their mortgage against the mortgagors making 
also defendants Nos. 5 to 8, No. 14 and the present 2nd 
plaintiff, who took a conveyance from the mortgagees of 1886 
for the benefit of himself and the other plaintiff, as party 
defendants. On the 8th April 1900, the mortgagees obtained 
a decree, which reserved in favor of defendants Nos. 5 to 8 a 
declaration of priority not merely in respect of their bond of 
1884, but also with regard to a certain sum out of the debt 
due to them under the bond of 1887. The decree, however 
directed that the mortgagors should proceed in the first 
instance against properties other than Mouzah Raipur 
Chur. On the 23rd of November 1900, the mortgagees in 
execution of the decree purchased Kachnath and Burkavi 
in partial satisfaction of their dues. 

The suit rras defended by the defendants Nos. 5 to 8 and 
the defendants Nos. 9 to 12, on the ground that the bond of 
1186 executed in favour of the predecessor in interest of the 
plaintiffs was not a bona fide dommeut^ and the plaintiffs 
were not entitled to sell the properties, which the defendants 
had already sold in execution of their mortgage decrees. 

The learned Subordinate Judge passed the usual mortgage 
decree in favor of the plaintiffs for Rs. 9,121, and directed if 
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the decretal amount is not paid within three months, the 
mortgaged property, Mouzah Raipur Chur, is to be sold 
subject to the prior mortgage charge of defendants Xos, 5 to 
8, and subject to the charge of the remaining decretal money 
of defendants Nos. 9 to 12. 

Against this decree defendants Nos. 5 to 7 preferred 
appeal No. 540 of 1904, the plaintiffs preferred appeal 
No. 566 of 1904, and a memorandum of cross objection was 
filed on behalf of defendants Nos. 9 to 12. 
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Babu Raglmnandan Prasad and Bahn Baghunath Singh 
for the appellants in No. 540, 

Dr. Bash Behari Ghose, Babu Umakali Mookerjee, Babu 
Jogendra Chandra Ghose, Babu Mohendra Nath JSoyand Moulvie 
Mahomed HabibuUah for the respondents. 

Dr. Bash Behari Ghose, Babu Umakali Mookerjee, Babu 
Jogendra Chandra Ghose and Babu Kulwani Sahay for the 
appellants in No. 566. 

Babu Mohendra Nath Boy, Babu Baghunandan Prasad and 
Moulvie Mahomed HabibuUah for the respondents. 

Cur. adv. vulL 


Mookbrjee J. The circumstances, which gave rise to the 
litigation out of which the present appeals arise are in some 
measure complicated, but although they were in controversy 
between the parties in the Court below, the facts found by the 
Subordinate Judge have not been challenged before us. 
These facts, in so far as it is necessary to state them for the 
disposal of the questions of law raised in the two appeals, may 
be briefly stated. On the 23rd November 1886, the first four 
defendants in the present suit executed a mortgage in favour 
of the father of defendant No. 14. The property comprised 
in the security consisted of a share in Mehal Raipur Chur ^ 
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wMoli included three villages, Raipur Khas, Kaclinath and 
Burkavi. The mortgagors undertook to repa.y the loan 'on 
the 13th June 1889. Subsequently, on the ist February 1898, 
the plaintiffs purchased from the mortgag*ee liis rights under, 
the security of 1886^ and, on the 15th June 1900, commenced the 
present action to enforce them.. The defendants, against whom 
relief is claimed or who are s.% jht to be bound by the decree 
in the present litigation, may b: -.'vided into three groups. 
The first four defendants are the iiiortgagors ; the next four 
are some encumbrancers, who have enforced their securities 
as again.-: the mortgagors ; and the third set of four defen- 
dants are other encumbrancers similarly situated. 

The transactions, by which these two sets of defendants 
claim to have acquired an interest in the properties included in 
the mortgage , wliich is the foundation of the title of the plaintiffs , 
appear to be as follows. On the 15tli December 1884, the first 
four defendants executed a mortgage in favour of defendants 5 
to 8 in respect of a share of Mehai Raipur Chur. On the 31st 
May, 1894, the mortgagees sued to enforce their security, 
and joined as parties defendants, not only their mortgagors, 
but also the predecessor in interest of the present plaintiffs, 
namely, the mortgagee of 1886, On the 2ist March 1895, 
the mortgagees obtained a decree as against their mortgagors, 
but their claim was dismissed as against the mortgagee of 1886. 
Subsequently, they executed this decree and became purchasers 
of the property comprised in their security. On the 5th 
May 1887, the first four defendants executed a mortgage in 
favour of defendants 5 to 8 and the properties comprised 
in this security were shares in Mehai Raipur Chur and another 
property by name Chandharwa. On the 31st May 1894, the 
mortgagees sued to enforce their security, and joined as 
parties defendants their mortgagors, as also the mortgagee 
of 1886. ' On the 21st March 1895, the suit was decreed as 
against the mortgagors, but was dismissed as against the pre- 
decessor in title of the present plaintiffs. Subsequently, they 
executed their decree and became purchasers .' of the' proper- 
ties comprised in their security. 
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On the 29th March and 2nd June 1885, the first four defen- 
dants executed two mortgages in favour of defendants 9 to 12. 
The properties comprised in these securities were shares of 
Mehal Raipur Chur, which included Kachnath and Burkavi. 
In 1899 the mortgagees brought a suit to enforce their security 
and joined as parties defendants, not only their mortgagors, 
but also defendants 5 to 8, that is, the mortgagees of 1884 and 
1887, defendant 14, that is, the mortgagee of 1886, and the 
present second plaintiff, who had taken a conveyance from 
the mortgagee of 1886 for the benefit of himself and the other 
plaintiff. On the 5th April 1900, the mortgagees obtained a 
decree, which reserved in favour of defendants 5 to 8 a declara- 
tion of priority, not merely in respect of their bond of 1884, but 
also with regard to a sum of Rs. 1,172 out of the debt due to them 
under their bond of 1887. The decree, however, directed that 
the mortgagees should proceed in the first instance against 
properties other than Mehal Raipur Cliur. On the 23rd 
November 1900, the mortgagees enforced their d'^cree and 
purchased Kachnath and Burkavi in partial satisfaction of 
their dues. This did not, however, affect their right to pro- 
ceed against Raipur Chur for the realization of the remainder, 
of their dues under their mortgage decree. 

In the present case the claim of the plaintiffs under the mort- 
gage of 1886 has been resisted substantially by the two sets 
of defendants, whom we have described as defendants 5 to 8 
and defendants 9 to 12, and the principal point in controversy 
between the parties is as to the manner in which their respec- 
tive rights under the different mortgages and execution sales are 
to be regulated. The learned Subordinate Judge has made the 
usual mortgage decree in favour of the plaintiffs for Rs. 9,121, 
and has directed that, if the decretal money is not paid within 
three , months, the mortgaged property Mehal Raipur Chur 
is to be sold subject to the prior mortgage charge of defendants 
5 to 8 and subject to the charge of the remaining decretal 
money of defendants 9 to 12, so that the purchaser at the auc- 
tion sale will have to pay up the mortgage lien of defendant^ 
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5 to 8 and the balance of the judgment debt due to defendants 
9 to 12. Against this decree, objection has been taken by ail 
the parties interested. Defendants 5 to 7 have preferred 
Appeal No. oiO of 1904. The plaintiffs have preferred Appeal 
No. 566 of 1904 and a memorandum of cross-objection has 
been presented on behalf of defendante 9 to 12. 

On behalf of defendants 6 to 7 the judgmenr of the 
lower Court has been assailed substantially on four grounds, 
namely, that the Subordmate Judge liad no jurisdiction 
to hear the case ; secondly, that the decrees ol.»taiiied by these 
defendants on the basis of their mortgages of 1884 and 18S7 
operate as res judicata, so that the plaintiffs are not entitled 
to enforce their security as against the properties purchased 
by the appellants in execution of the two decree.s obtained by 
them ; thirdly, that the appellants are entitled to priority 
over the mortgage of the plaintiffs, not only in respect of their 
mortgage of 1884, but also in respect of the sum of Rs. 1,952, 
which formed part of the consideration of their mortgage of 
1887 ; and fourthly, that the plaintiffs are not entitled to in- 
terest upon their security at the rate claimed, as they had 
subsequently entered into a valid compromise by which they 
undertook to reduce the rate of interest. 

On behalf of the plaintiffs, the decision of the Subordinate 
Judge has been challenged substantially on two grounds, namely, 
first, that the decisions in the suits commenced by the mortgagees 
of 1884 and 1887 to enforce their securities, which were ultimate- 
ly dismissed as against the predecessor in interest of the plain- 
tiffs, operate as res judicata, a^nd that consequently the plain- 
tiffs are entitled to enforce their security precisely hi the 
same manner as if the mortgages of 1884 and 1887 had never 
been created ; and secondly, that defendants 5 to 8 and 9 to 12 
are bound to render an account of the profits of the property, 
of which they have taken possession as purchasers at the sales 
held in execution of their decrees. On behalf of defendants 
9 to 12 the decision of the Subordmate Judge has been chal- 
lenged on the ground that they are entitled to their costs of 
the litigation from the plaintiffs, whose claim has substantially 
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failed as against them. We shall first take up the points 
raised in the appeal of the defendants 6 to 7 ; but as the 
question of res judicata is raised by these defendants as also 
by the plaintiffs, it will be conYonieiit, if we discuss this ques- 
tion from the points of view of both the parties. 

The fifsi ground taken on behalf of defendants 5 to 7 raises 
the question of the jurisdiction of the Subordinate Judge to 
entertain this suit. The circumstances, so far as it is necessary 
to state them for the elucidation of this point, appear to be as 
follows : — The present action was commenced on the 15th 
June 1900, and it was originally instituted in the Court of the 
second Subordinate Judge of Shahabad. On the 22iid June 
1901, the District Judge transferred the case to his own Court, 
and it may be presumed that he acted in exercise of the powers 
conferred upon him by section 25 of the Code of Civil Proce- 
dure. On the 24th June f olio v/ing, the suit was dismissed by 
the District Judge for want of prosecution. The plaintifl's 
appealed to this Court, and on the 25th February 1904, a Divi- 
sion Bench allowed the appeal and sent back the case to the 
District Judge for rehearing. After the records had been remit- 
ted to the District Judge, the case remained pending in his Court 
from the 7th June to the 25th June 1904. On the latter date, 
the District Judge transferred the case to the first Subordinate 
Judge as he himself was about to proceed on leave. On the 
28th June, the case was received by the Subordinate Judge, 
and the triad lasted from the 28th July to the 18th xAugust 1904, 
No objection was taken by either party to the effect that the 
Subordinate Judge had no jurisdiction to try the case. It is 
now contended, however, that the Subordinate Judge had no 
jurisdiction, a-nd, a>s the question is one of jurisdiction, we have 
allowed the a.ppellaiits to take it, aithougii it had not been 
suggested at any earlier stage of the proceedings. The ground, 
upon which the objection is founded, is that although under 
section 25 of the Code of Civil Procedure a District Court has 
■power to withdraw any suit pending in a Court of first instance 
subordinate to it and to try the suit itself or transfer it for trial 
to any other Subordinate Court competent to try it, the Dis- 
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tric.fc Court lias no power, after it has witlidrawii a suit and 
placed it on the files, to transfer it to any Subordinate Court. 
In support of this position, reliance has been placed upon the, 
cases of iiam Charitiur Boy v. Bidhaki Hoy (1) and Sila Bern v. 
Nmmi Didaiya (2). 

It has been argued, on the other hand, liy the learned 
vakil for the appellants respondcmts that there are at 
least three answers to the contention of tlie .appellants, 
namely, first, that- tlie District Judge had inherent power, 
apart from the provisions of section 25 of the Code' of 
Civil Procedure, to' transfer a suit from has Court to that, 
of the Subordinate Judge ; secondly, that if he did not possess 
such power, the Subordinate Judge has not acted without juris- 
diction, but has at best assumed Jurisdiction i.n an irregular 
manner, and that consequently the defendants, who had ac- 
quiesced in the exercise of such Jurisdiction, ought not to be 
permitted now to question the legality of the proceedings be- 
fore the lower Court ; and ilmily, that the defect, if any, is 
cured by section 578 of the Code of Civil Proced'iire, inasmuch 
as the order. of transfer might undoubtedly have been made 
by this Court, if not by the District Court, and that, if any 
objection had been taken in time before the Subordinate Judge, 
the plaintiffs might also have avoided the defect by the pre- 
sentation of a new plaint, as no quest'ion of limitation could 
possibly arise upon the admitted facts of the case. In our 
opinion the contention of the learned vakil for the plaintiffs 
respondentsfurnishes,ineachof its three branches, a complete 
and conclusive answer to the plea of want of Jurisdiction ad- 
vanced by the appellants. The case of Mam ClimiUo/t Roy v. 
Bidhata Roy (1) is, no doubt, an authority for the proposition 
that, when once a District Judge withdraws a suit to his, own 
file for trial, he is not competent, under section 25 of the Civil 
Procedure Code, to retransfer it to the Court from which the 
case had been withdrawn. The case of Situ Bmn' w.. Nauni 
Didaiya (2) appears to go still further, as the learned Judges 
held that section 25 has no application to a case remanded 

(3) (1906) iO C. W. 902. (2) (1899) 1. L. R. 21 AIL 230. 
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under seotion 562. The cases of Sakharam v, Gangaram (1)^ 
Awir Begum -v, Prahlad Das (2) WidtNtindan PrasadY. ¥/. C, 
Kenney (3) also support the view that^ where a District Judge 
has once exercised the powers conferred by section 25 of the 
Civil Procedure Code and transferred a case to his own Court 
from that of the Subordinate Judge, he cannot afterwards 
retransfer such case. 

In these cases, however, the Court was not invited to con- 
sider whether, apart from the provisions of section 25 of the 
Civil Procedure Code, the District Court may not have authority 
to make an order of the description now in question before us. 
In our opinion, there is considerable force hi the contention of 
the learned vakil for the plaintiffs respondents that as under 
section 9 of Act XII of 1887, the District Judge has administrative 
control over all the Civil Courts within the local limits of his 
jurisdiction, it ought to be held that the District Judge has in- 
herent power to transfer a case from his own Court to that of the 
Subordinate Judge, specially when, as in the present instance, 
the order was made for the obvious benefit of the litigants and 
for the speedy determination of the matter. It hasbeen ruled 
by this Court, in the cases of Panchanan Singha Boy v. Dtvarka 
Nath Boy (4) and Huhum Chand Boid v. Kamalanand Singh (5) , 
that the Code of Civil Procedure was not intended to be, and is 
not, exhaustive. As was ob>served in the case of Rasilc Lai Datta 
V. Bidhumukhi Dasi (6), the Code does not affect the 
power and duty of the Court in cases where no specific rule 
exists, and the Court should act according to equity, justice 
and good conscience, though in the exercise of such power it 
must be careful to see that its decision is based on sound gene- 
ral principles and is not in conflict with them or the intention 
of the legislature. 

We agree entirely with the view indicated in the cases 
mentioned that the Courts in this country have, in matters 
of procedure, powers beyond those which are expressly 

(1) (1899) I. L. R. 13 Bom. 654. (5)^1905) 1. L. B. 33 Calc. 927 ; 3 C. 

(2) {1902) I. L. R, 24 All. 304. " L. J. 67. 

(3) (1902) I. L. R. 24 x411. 356. (6) (1 00) I. L. B 33 Calc. 1094 ; 4 0, 

(4) (1905) 30. L. J. 29. L. J. 403. 
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given by the 'Code of Civil Procedure, which binds) Courts 
only ill so far as it goes ; the powers of tlie Court are not rigidly 
circumscribed by the provisions of the Code, and it is, not 
possible to maintain the theory that the Court has }io power 
to make a particular order, though it may be absolutely essen- 
tial in the interests of justice, unless seme section of the Code 
can be pointed out as a direct authority for it. VCe arc not 
unmindful that there are, perhaps, observations in the ease of 
Bidya Moyee Dehya Oliowdhurani v. Siirja Kiirdifi Aeharji (1), 
which may, at first sight, appear to militate against tlris view, 
amd may lend some colour of .support to the contention that a 
District Judge has no inherent power to transfer a. ease either 
from his own Court or from that of an officer under his admin- 
istrative control, and that the power must be one co'iiferred 
by Statute. The circumstances of that case, however, were 
of an entirely different description, and it was -.at intended 
there to decide the question, ivliich has been raised before us. 

We are, therefore, divsposed to hold that the District Judge 
had power, under the circumstances disclosed in the order- 
sheet, to make the order of transfer, which he did; and we 
arrive at this conclusion v/ithout hesitation, as the result of 
our view undoubtedly accords with what has been for iiiany 
years past the well-established practice. Vve may further 
point out that, . as was laid down by their Lordships of the. 
Judicial Committee in the case of Syud Tuffnzzool v, Rtiglioo 
Nath (2), to proceed to recall and cancel a.n invalid order 
is not simply permitted to, but is the duty of a Judge, who 
should always be vigilant not to allow the act of the Court 
itself to do wrong to the suitor; see also Hiralal Mnkerji v, 
Premamoyee Debi (3), where the application of this principle 
is explained. W^e are unable to appreciate why this principle 
should not be applied to the case before us. If the District 
Judge, who has transferred a case to his Court, discovers that the 
very object, with which the ease was transferred, is likely to fail 
by reason of unforeseen ckcumstaiices, it would be unreasonable 

(I V{1905) T. L. R. 32 Caic. 875. (2) (1871) 14 Moo L A. 40, 5 L 

(3) (1905) 2 a L. 3. 306. 309. 
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to hold that it is not competent to him to withdraw tlir3 order 
and restore the case to the Court of the Subordinate Judge. 

But it is not necessa^ry to rest our decision on this 
around alone, beoanse the second and third branches 
of the contention of the plaintiffs respondents appear to us to 
be unanswerable. It was contended by the learned vakil for 
the respondents that, assuming that the District Judge had 
no power under the law to transfer a case from his Court to 
that of the Subordinate Judge, this does not really affect the 
jurisdiction of the latter ohicer. Under section 18 of Act 
XII of 1887, the Subordinate Judge unquestionably possessed 
jurisdiction over the subject matter of the litigation. The 
only suggestion, Vviiicli can be plausibly made, is that lie assumed 
that jurisdiction in an irreguian’ manner. The case, therefore, is 
not one of absolute want of jurisdiction, but is at best of an 
irregular ■ assuiiipt ion of jurisdiction. It was argued on behalf 
of the respondents that, in such a case as this, the appellants, 
whO' had never taAen this objection at a-n earlier stage of the 
proceedings, were precluded from raising the question now. 

In our opinion, this distinction is well founded on principle and 
is amply supported by authority. In Leclgard v. BuU{l), 
their Lordships of the Judicial Committee pointed out that, 
although jurisdiction caniiiot be conferred by consent where 
there is an entire absence of jurisdiction, in a case vvhere the 
Court is competent to entertain the suit, if it were competent- 
ly brought, the defendant may be barred by his own conduct 
from objecting to the irregularities in the institution of the 
suit ; and, further, that when a Judge has no inherent juris- 
diction over the subject matter of a suit, the parties cannot, 
by their mutual consent, convert it into a proper judicial 
process, although they may constitute the Judge their arbi- 
trator and be bound by his decision on the merits, when these 
are submitted to him. There are numerous authorities, which 
.establish that, when in a cause, which the Judge is competent 
to try, the parties without objection join issue and go to trial 
upon the merits, the defendant cannot subsequently dispute 


{!) (1886) L L. B. 9 All 191 ; L. B. 13 I. A. 134, 144. 
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Iiis jurisclictdon iipon the ground that there were irregularities 
ill the iiiitiai procedure, which, if objected to at the time, 
would iiave led to the dismissal of the suit. IL ilie same effect 
are the observations of their Lordships in the ease of 3Ieen- / 
akshi N'aidoo Y. Siibramany:i Sastrl{l). where llieir Lord- 
ships aiiirLiied the view taken in Ledgard v. Btid (2) and point- 
ed out that a waiver of a right to coniplrrin rbr want of Jiiris- 
diction is iiiappiicabie onii' if there Is an iijiieii/'nt incompe- 
teiicy ill the Court to deal, with tim question bruiiglit before , ; 
it, and that no consent can confer upon ;i Court that juris- 
diction, which it never pos.se.ssed. This distinction between 
an absolute want of jurisdiction and an irregular assumption 
of Jurisdiction has, sometimes, been overlooked. 

But the foiindatioii of the distinction is fuity explained in. 
the Order of Reference to a Fulldhmch in the. cases of ■ 

Sheikh Y. Tara Ta (3) and Khos'k Maho:}ted Sirkar v. Nazir . 

Maliomed (4). In tlie first of these ca.ses, it was pointed out 
that jiirisdiction maw be defined to !>e the |)ower of a Court 
to hear and determine a cause, to adjudicate or exercise any r ,'.":T 
judicial poiver in relation to it, Rhode Island v, llassadmssetts . f 
(5). Such Jurisdiction naturally divides itself into three 
broad heads, namely, with reference to (1) the subject 
matter, (2), the parties, (3) the particular question which calls , 
for decision, Black on Judgments, section 215. 

A Court cannot adjudicate upon a subject matter, which does 
not fall within its province as defmed or hjiiited by hnv ; this 
jurisdiction may be regarded to be essential, for Jurisdiction 
over the subject matter is a condition precedent to the acquisi- 
tion of authority over the parties, and, if a Court has no Juris- 
diction over the subject matter of the controversy, consent 
of the parties cannot confer such Jurisdiction, and a judg- 
ment made without Jurisdiction in such a case is absolutely ^ 
null and void ; it may be set aside by review or appeal, or its 

{1)(I887)L, R. i4 I. A. 160; I. L. B. (3) (1905) I. L. B. S3 Calc. 68; 2 C. 

11 Mad. 26. L. J. 241. 

(2)(1886) L. B.131. A. 134 ; LL.B. (4) (1905) L L. R. 33 Calc. 352; 3 
9 AIL 191. a L. L 

(5) (1838) 12 Peters U. S. 657. 
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nullity may be established, wlien it is sought to be relied upon 
in some other proceeding : See Hawes on Jurisdiction, pages 
12-16 ; Hermann on Estoppel, section 110, a^nd Frankel r. Sut- 
ter field (1). 

An entirely different class of questions, however, arises, 
when it is suggested that a Court in the exercise of the 
jurisdiction which it possesses, has not acted according to the 
mode prescribed by the Statute. If such a question is raised, 
it relates obviously, not to the existence of jurisdiction, but to 
the exercise of it in an irregular or illegal manner. This dis- 
tinction between elements, which are essential for the found- 
ation of jurisdiction and the mode in which such jurisdiction 
has to be assumed and exercised, is of fundamental impor- 
tance, but has not always been sufficiently recognised. That 
the distinction is well-founded is manifest from cases of high 
authority. Thus, in Pisani v. Attorney-General of Gibraltar 
(2), their Lordships of the Judicial Committee held that, where 
there is jurisdiction over the subject matter, but non-compli- 
ance with the procedure prescribed as essential for the exer- 
cise of jurisdiction, the defect might be w^aived. The same 
principle was adopted in Exparte Pratt (3) and Exparte 3Iay (4), 
which are authorities for the proposition that wdiere jurisdic- 
tion over the subject matter exists requiring only to be invoked 
in the right way, the party, v/ho has invited or allowed the 
Court to exercise it in a wrong way, cannot after^vards turn 
round and challenge the legality of the proceedings due to his 
own invitation or negligence ; see Vislimi Sahharam Nagarhar 
V. Krishna Rao Malhax (5). Although the objection that a 
Court is not given jurisdiction over the subject matter by 
law, cannot be waived, Golab Sao v. ChGwdhtiry Madho Lai (6), 
yet defects of jurisdiction arising from irregularities in the 
commencement of the proceedings,, may be wmived by the 
failure to take objection at the proper stage of the proceedings ; 


Gubdeo 

Singh 

V. 

Chandbi- 
kah Singh 

AND 

Chandbi- 
kah Singh 

V, 

Rash- 

BEHABY 

Singh. 

Mookeejee 

J. 


(1) (1890) 19 Atlaatic Rep. 89P. (4) (1884) 12 Q. B. D. 497. 

(2) (1874) L. R 5 P. G. 515. (5) (1886) I. L. R. 11 Bom. 153, 

(3) (1884) 12 Q. B. D. 334. (6) (1905) 2 C. L. J. 384 ; 9 0. W. 
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his jurisdiction upon the ground that tliere were irregularities 
in the initial procedure, which, if ol)jecte(l ti'> at the time, 
would hare led to the dismissal of the suit. To xlie same effect 
are the obser'vations of their Lordsliii'is in tlie ease of Meen- 
akshi Naidoo Y, Subrmmriya Saskd (1), r.h«'r*e ibcdr Lord- 
ships affirmed the view taken in LMjard w r2) and point-, 
ed out that a waiver of a right to eomfd;‘:i!i for want of Jnris- 
d.iction is inapplicable only- if there is nii inhere^it iiieonipe- 
tency in the Co'iirt to deal w.itli the question brraight before 
it, and that no consent can confer lipoii a Court that juris- 
diction, , which it never possessed. This disiinetion between 
an absolute want of jurisdiction a.nd an irregular assumption 
of jurisdiction has, someti.mes, been overloolied. 

But the foundation of the distinction is fully explained in 
the Order of Reference to a Full Bench in the eases of Stikh Lai 
Sheikh v. Tara Chand Ta (3) and Khosh Maho ne i Sirkar v. Nazir 
Mahomed (4). In the .first of these cases, it v’as pointed out 
that jurisdiction may be defined to be the power of a Court 
to hear and determine a ca'use, to adjudicate or exercise aii}^ 
judicial power in relation to it, BJwde Islam! v, 3Iassachussetfs 
(5). Such jurisdiction naturally divides itself into three 
broad heads, namely, with reference to (1) the subject 
matter, (2) the parties, (3) the particular question which calls 
for decision, Black on Judgments, section 215. 

A Court. cannot adjudicate upon a subject matter, which does 
not fall within its province as defined or liiiiiied by law ; this 
jurisdiction may be regarded to be essential, for jurisdiction 
over the subject matter is a condition precedent to the acquisi- 
tion of authority over the parties, and, if a Court has no juris- 
diction over the subject matter of the controversy, consent 
of the parties cannot confer such jurisdiction, and a judg- 
ment made without Jurisdiction in such a case is absolutely 
null and void ; it may be set aside by review or appeal, or its 

(1) (1887) n. R. U I. A. 160 ; I L. R. (S) (1905) I. L. R. 33 Calc. 68 ; 2 C. 

11 Mad. '26.. : ■. ■ L. J. 24L, ■ . 

(2) (1886) L. B. 13 I. A. 134;L L.R. (4) (1905) L L. R. 33 Calc. 352 ; 3 

■■'■■..■ 9 AIL ,191. : ■.-.2- . " 0. L..L,259.'[;'' 

(5) (1838) 12 Peters IJ. S. 657. 
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nullity may be established, when it is sought to be relied upon 
in some other proceeding : See Hawes on Jurisdiction, pages 
12" 16 ; Hermann on Estoppel, section 110, eondFmnkel v, Sut- 
ter ^eld {!). 

An entirely different class of questions, however, arises, 
when it is suggested that a Court in the exercise of the 
jurisdiction which it possesses, has not acted according to the 
mode prescribed by the Statute. If such a question is raised, 
it relates obviously, not to the existence of jurisdiction, but to 
the exercise of it in an irregular or illegal manner. This dis- 
tinction between elements, which are essential for the found- 
ation of jurisdiction and the mode in which such jurisdiction 
has to be assumed and exercised, is of fundamental impor- 
tance, but has not always been sufficiently recognised. That 
the distinction is well-founded is manifest from cases of high 
authority. Thus, in Pisani v. Attorney-General of Gibraltar 
(2), their Lordships of the Judicial Committee held that, where 
there is jurisdiction over the subject matter, but non-compli- 
ance with the procedure prescribed as essential for the exer- 
cise of jurisdiction, the defect might be waived. The same 
principle was adopted in Exparte Pratt (3) and Exparte May (4), 
which are authorities for the proposition that where jurisdic- 
tion over the subject matter exists requiring only to be invoked 
in the right way, the party, who has invited or allowed the 
Court to exercise it in a WTong way, cannot afterwards turn 
round and challenge the legality of the proceedings due to his 
own invitation or negligence ; see Vishnu Salclmram NagarJcar 
V. Krishna Rao Malhar (5). Although the objection that a 
Court is not given jurisdiction over the subject matter by 
law, cannot be waived, Golah Sao v. Ghoivdlmry Madlio Lai (6), 
yet defects of jurisdiction arising from irregularities in the 
commeiioement of the proceedings, maj?' be waived by the 
failure to take objection at the proper stage of the proceedings ; 
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(4) (1884) 12 Q. B. B. 497. 

(5) (1886) I, L. B. 11 Bora. 153. 

(6) (1905) 2 0, B. J. 384 ; 9 0. W. iSf, 
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(1) (1890) 19 Atlantic Rep. 898. 
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Harkness v. Ilyde{l), Joihud v, Sprague Skoda Island v. 
Massachnsseiis (3), 

' To put the matter from aiiotlier point of view, it is only 
when a,- Judge cr Court has no |iirisdietioii o\tt the subject- 
matter of tlie proceeding or action in wliieli an order is made 
or a jiidgoient rendered, that siichorderorjiidgiiient is wholly, 
void, and the maxim applies that consent cannot give 
Jurisdiction ; in all other eases, this objection to the exercise 
of the jimsdietion may be waived, and is waived when not 
taken a.t the time the e.xercise cf the jurisdiction is first 
claimed, Hobart v. Frost Black on Jiidgriients, section 217. 

On this .ground, we must hold, as regards the second 
branch of the contention of the respondents, tliat tlie defendants 
have vraived their right to take exeeptioii to the power of the 
Siibordina.te Judge to try the cause under a utliority of an order of 
transfer iiiacle by the District Judge. As regards tlie tliird branch, 
of the contention of the resporidents, naiinfly , tliat the objection 
is entirely devoid of all substanee, it is manifest froiii other con- 
siderations. It cannot be disputed that the order of trans- 
fer might have been made by the Kigli Court, If, therefore, 
objection had been taken by tlio defendants eitlier at the time, 
Wiien the District Judge made his order or at the. time when 
the Subordinate .Judge dealt with the case .on the merits, it 
would have been open to the piaintifls to an order from 

this Court, which would have cured iho defect. It may fur- 
ther be pointed out that, if the objection had bocm taken at 
the time, it wwuld have been open to the plaintiffs to present 
even a. new plaint to the Subordinate Judge. Indeed, if the 
suit be assumed to have been instituted on the day when the 
Siibordiiuate Judge took cognisance of it, it vroiikl not be 
open to objection .011 the. ground of limitation, because, al- 
though the due, date, upon the bond expired on the .13th June 
188.9, the.. liability, .'of the mortgagors “was kept alive by ao- 
.knowledgment made 'within',' twelve years, from the' date of 
the pres'.ent '.'.suit. ■ 'From ' every point, of view, therefore, it 

,(1) '(1878) 98, U. S. '476,:. ' ' (3) (1838)' 21 Peters IT. S. 657, 718. 

' , ,(2) ,(1838) 12 Patera XT, S. 300, , (4) (1856) 5 Baer N. Y. 672. 
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follows that the appellants are precluded from questioning, 
at the present stage, the validity of the proceedings before 
the Subordinate Judge, The first ground taken on behalf of the 
defendants 5 to 7 consequently fails and must be overruled. 

The second ground taken on behalf of defendants 5 to 7 
involves the question of res judicata, and the first ground 
taken on behalf of the plaintiff raiscKS precisely the same ques- 
tion. But, although the parties are agreed that the deci- 
sions in the litigations of 1894 upon the mortgages of 1884 
and 1887 operate as res judicata, they are not agreed as to the 
precise effect of those decisions. Defendants 5 to 7 contend 
that the effect is to preclude the plaintiffs from enforcing 
their mortgage against the properties purchased by the de- 
cree-holders mortgagees in the suits of 1894. The plaintiffs 
assert, on the other hand, that the effect is to preclude de- 
fendants 5 to 7 from setting up their mortgages and thus to 
place the plaintiffs in the position, which they would have 
occupied, if the mortgages of 1884 and 1887 had never been 
created. To determine which of these contentions ought to 
prevail, we have to examine the circumstances of these two 
litigations ; for as was pointed out by this Court, in the cases 
of Surjiram Marwari v. Barliamdeo Persad (1) and Magniram 
V. Ilehdi Hossein Khan (2), to determine the question of 
res judicata, it is essential to ascertain what vrere the rights 
in dispute between the parties and what were alleged between 
them, and this must be done, not merely from the decree, but 
also from the pleadings and judgment. 

Now, it appears that defendants 5 to 8 commenced suit No. 
22of 1884 to enforce their mortgage of the 15th December 1884, , 
and they instituted suit No. 21 of 1894 to enforce their security of 
the 5th May 1887. In each of these suits they joined as parties 
defendants, not merely their mortgagors, who are now defendants 
1 to 4, but also defendant No. 14, who is the mortgagee of 1886 , 
and is the predecessor in title of the present plaintiffs.' It will . 
be observed that in the suit to enforce the security of 1884, the ■■ 
mortgagee of 1886 was a' necessary party, and an examina-,,: 
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tbe mortgagees decree-holders "" ab-eady stated, 
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As regards the mortgage of 1887 f I o-^ecution sale, 

sent defendants 5 to s mortgagees, the pre- 
mortgagors and the fbe 

of the plaint shows that it do^f not disc^^' e.xamination 

against the mortgagee of il? ? " ^"^^on 
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in satisfaction of interest due upon earlier bonds of the 15th 
December 1884, the 29th March 1885, and the 2nd June 1885 ; 
but there was no express prayer that in respect of this sum, 
the mortgage, though of 1887, might be treated as entitled 
to priority over the mortgage of 1886. The mortgagee of 
1886 defended the suit on the ground that there was no valid 
cause of action as against him, and also asserted that the mort- 
gage bond, on which the claim was founded, 'VYas collusive 
and without consideration. Upon these pleadings, the Sub- 
ordinate Judge framed issues, one of which was, whether 
the bond in suit was genuine and bo7ia fide, and another was, 
wheiher the plaintihs had any cause of action against the 
mortgagee of 1886. There was no issue raised as to whether 
the bond of 1887, if geiiume, was, in respect of a portion of the 
consideration money, entitled to priority over the bond of 
1886, The Subordinate Judge fomid upon the evidence 
that there was nothing to show whether the alleged mort- 
gagee of 1886 was really interested in the property in suit. 
He also held that there w'as no reliable evidence to prove the 
claim against them. In this view of the matter, he dismissed 
the suit against the mortgagee of 1886, but made a decree 
against the mortgagors on confession of judgment. The 
decree directed the sale of the properties included in the 
mortgage so far as the mortgagors were concerned. The 
mortgagees subsequently executed this decree and purchased 
the property at the execution sale. Upon these facts, the 
learned vakil for defendants 5 to 7, the mortgagees of 1884 
and 1887, contends hat he present plainthts, whose predecessor, 
the mortgagee of 1886, was a party defendant to the suits 
of 1894, are precluded by the doctrine of res judicata from 
setting up the mortgage of 1886. In support of this position 
reliance is placed upon the cases ot Srigofal v. Pirihi Singh (1) 
and Gopal Lai v. Benarasi Pershad Chowdhry (2). 

It is argued on the other hand by the learned vakil for the 
plaintiffs, that, as the suits of 1884 were dismissed as against 
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SO far as the security of 1884. was concerned, although the 
mortgagee of 1886 was a proper and necessary party, the suit 
to enforce the claim was unsuccessful by reason of the failure 
of the mortgagees of 1884 to establish the genuineness of the 
security as against the mortgagee of 1886, Under these 
circumstances, it is impossible to hold that merely because 
the mortgagee of 1886 failed to establish his security in the suits 
of 1894, such failure in any way precludes him or his represent- 
ative from now relying on his title under the mortgage. 

The decrees of dismissal, which were made in the suits of 
1894, were decrees, which were based on the finding that 
the mortgages of 1884 and 1887 were not proved to be genuine 
and for consideration as against the mortgagee of 1886. That 
finding, therefore, clearly operates as res judicata in favour 
of the mortgagee of 1886. The decrees, which were made, 
were in accordance Avith and based on this finding, see Peary 
Mohun Muherjee v. Amhica Churn Bandopadhya {l)^ 

Ontheotherhand, the finding that there was no evidence to 
show that the alleged mortgagee of 1886 was in anyway inter- 
ested in the mortgaged premises, could not be taken as the basis 
of the judgment of the Court. The decrees might be said to 
be decrees in spite of that finding, and when the suits were 
dismissed as against the mortgagee of 1886, it wns not open 
to him to challenge, by way of appeal, the finding of the Sub- 
ordinate Judge upon the question of the validity of his mort- 
gage. In this view of the matter, that finding does not in 
any way operate as res judicata. Bun Bahudtf^r Singh v. 
Lucho Koer (2), N undo Ball Bhuttacharjee v. Bidhoo Moohhy 
Deiee{?i), Thakur Magundeo y. Thakur Mahadeo Singh (4,)^ 
Peary Mohun Muherjee v. Amhica Churn Bandoyadhya (1) 
and Concha y. Concha {5). 

W not unmindful that in a litigation between 

the present defendants 9 to 12 on the one hand 
M piamtiffs, - and defendants 1 to 4 (as mortgagors)^,, 

(1) (1897) I. L. R. 24 Calc. 900. (4) (1891) L L R. 18 Calc. 647. 

(2) (1884) I.X. R. II Calc. 301, 306. (6) (1886) L. R.ll App. Cm 641, 662, 
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defeiidant-s 5 to 8 (as puisne encuiiibraiicers) and defendant 14 
(as subsequent mortgagee)^ a-s defendants oa iLe other hand, 
the present defendants o to 8 succeeded in obtaining a de- 
claration that not only in rc^^speet of their Ijond of iS84, but 
also in respect of a siiin of Rs. i,17d out of the considera- 
tion for their bond of 1887, they were eiititied to priority 
over the bond of 1885. That question, iiowe'\X‘r, appears to 
have been then decided between the present dcdxnidants 5 to 
8 and 9 to 12 ; it is clear that there was no controversy in 
that litigation between defendants 5 to b and 14,. the 
predecessor of the plaintitls, in respect of this matter. It 
cannot, therefore, be suggested that tfie decision in that litigation 
in any tvay operates as res judkaiu ioi% as is now well settled, 
when an adjudication betwcuui defendants is necessary to, 
give the appropriate relief to the piaintiH’, there must be 
such an adjudication, and in such a case the adjudication will 
be res judicata between the defendants as well as between the' 
plaiiitiii and the defendants ; but for this, there must be, a 
conflict of interest amongvst the defenda,!:its, and the judg- 
ment must define the real rights and obligations of the defend-' 
ants mter se; see Magnirami v. JicMi H ossein Khan (1), 
Ghajju V. Umrao Singh (2), Baktm BImi v, Narayan Shut (3), 
Ilnhamfnad Kmii Motoikun v. Visvarmtlmiyar (4) and.. CoUing^: 
ham V. Earl of Shrewsbury (5). 

No materials have been placed before us to show that the 
decisions in the suit, to which wb have referred', wm given; 
under circumstances, which could possibly make it operate 
m res judicata between co-defendants. We must, consequent- 
ly, hold that the decisions in the suits of 1894, brought by 
defendants 6 to 8 to enforce their mortgages of 1884 and 1887, 
operate as res judicata^ and as those suits were dismissed, 
rightly or wrongly, against the mortgagee of 1886, the defend- 
ants 6 to 8 are not entitled to rely upon those mortgages as 
against the plaintiffs, who now represent the mortgagee of 
1886. The true test to be applied to a case of this descrip- 

(1) (1903) I. L. R. 31 C^c. 93. (3) (1900) I. L. R. 25 Bom, 74. 

(2) (1900) L L. R. 22 All. 386. (4) (1902) L L. R. 26 Mad. 337. 

{6)'(1843)3Hare627., '■ 
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tion is, are the defendants 5 to 8 entitled, after their defeat 
in the litigations of 1894, to enforce their mortgages of 1884 
and 1887 against the mortgagee of 1886 ? If they are not, and 
if their remedy by way of an appeal against the adverse 
decisions of 1894, they are obviously precluded from falling 
back upon their mortgages of 1884 and 1887. The effect of 
their purchase in execution of their own decrees has been to 
give them a title against their mortgagors alone, and as the 
suits, in which these decrees were made, were dismissed against 
the mortgagee of 18S6, they have not obtained a valid title 
against him or his representative in interest. The Subordi- 
nate Judge was, in our opinion, clearly in error in this matter. 
He proceeded on the assumption that the effect of the dis- 
missal of the suits of 1894 Ivas to leave the parties in the posi- 
tion, which they would have occupied, if the mortgagee of 
1886 had never been joined as a party defendant in those 
suits. This view is obviously unsound. The mortgagee of 
1886 was brought before the Court ; he challenged the valid- 
ity of the mortgages of 1884 and 1887, as he was entitled to 
do, and his resistance was successful. Under these circum- 
stances, the conclusion appears to be irresistible that the pre- 
sent plaintiffs may rightly claim the full benefit of the dismis- 
sal of the suits of 1894 and are entitled to enforce their security 
against the properties in the hands of defendants 5 to 8, pre- 
cisely as if the mortgages of 1884 and 1887 had no real exis- 
tence. The second ground advanced on behalf of defend- 
ants 5 to 8 must be overruled, and the first ground taken on 
behalf of the plaintiffs must consequently prevail. 

The third ground taken on behalf of defendants 5 to 7 raises 
the question, whether they are not entitled to priority over 
the mortgage of 1886, which the plaintiffs seek to enforce, in 
respect of the sum of Rs. 1,952, which formed part of the con- 
sideration of their mortgage of 1887. It is established by the' 
evidence that out of the sum advanced by defendants 5 to 7 
upon the mortgage of 1887, Rs. 100 was paid in satisfaction 
of the interest due upon a prior mortgage of the 15th Decem- 
1^0^1884 executed in favour of persons now represented by 
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— g and 9 to 12; it is clear tnat there \vas no eontroTersy in 
' ' that iitigatioii bettveen defeuilants o to i> and 14, the 

predecessor of the plaint itfs, in respi^et of this matter. It 
.cannot, therefore, be suggested that i he deei.^hui in that litigation 
in any tray operates as rts judkata for, as is iiuwnvell settled, 
when an adjudication betw<‘en defendants is necessary to 
giwe the appropriate relief to the plaint iff, liiere must be, 
such an adjudication, and- in sucli a case the at! judication will 
be res judimta between the defendants as wvll as between the 
plaintiff and the defendants ; but for tliis, there must be a 
conflict of interest amo.!igst the defendants, and the judg* 
Blent must define the real rights and obligations of ihe defend- 
ants mter se; see Magniram t. 21eMi E ossein iiAatt (1), 
Clmjju ¥• Umrao Singh (2), Balam Bkai v. Eamgttn B'Imi(S}.i. 
Muhammad Kmii Bonjthcm ¥, Visvanatkaigar (4) and Cotting^" 
ham r. Bari of Shrewsbury (5). 

No materials have been p'laced before us to show' that the 
decisions in the suit, to which we .hawe refe,rred, was giyen 
under circumstances, which could possib.'Iy make it operate 
as res judicata between co-defendants. We must, consequent- 
ly,, hold that the decisions in the suits of 1894, brought by 
defendants 5 to 8 to enforce their mortgages of 1884 and 1887, 
operate as res judicata^ and as those suits were dismissed, 
rightly .or wrongly,, against the mortgagee of 188S, the defend- 
ants 5 to 8 are not entitled to rely upon those mortgages as 
against the plaintiffs, who now represent' the mortgagee of 
. 1886. ' The true test. to be applied to a case of this descrip- 

(1) (1903) L L B. 31 Calc., 95. • , , ; (3) (1900) I. L. B. 25 Bom. 74. ’ 
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(5) (1843) 3 Hare 627. 
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tion is, are the defendants 5 to 8 entitled, after their defeat 
in the litigations of 1894, to enforce their mortgages of 1884 
and 1887 against the mortgagee of 1886 ? If they are not, and 
if their remedy as by way of an appeal against the adverse 
decisions of 1894, they are obviously precluded from falling 
back upon their mortgages of 1884 and 1887. The effect of 
their purchase in execution of their own decrees has been to 
give them a title against their mortgagors alone, and as the 
suits, in which these decrees were made, were dismissed against 
the mortgagee of 1886, they have not obtained a valid title 
against him or his rej)resentative in interest. The Subordi- 
nate Judge was, in our opinion, clearly in error in this matter. 
He proceeded on the assumption that the effect of the dis- 
missal of the suits of 1894 Ivas to leave the parties in the posi- 
tion, which they would have occupied, if the mortgagee of 
1886 had never been joined as a party defendant in those 
suits. This view is obviously unsound. The mortgagee of 
1886 was brought before the Court ; he challenged the valid- 
ity of the mortgages of 1884 and 1887, as he was entitled to 
do, and his resistance was successfuL Under these circum- 
stances, the conclusion appears to be irresistible that the pre- 
sent plaintiffs may rightly claim the full benefit of the dismis- 
sal of the suits of 1894 and are entitled to enforce their security 
against the |)roperties in the hands of defendants 5 to 8, pre- 
cisely as if the mortgages of 1884 and 1887 had no real exis- 
tence. The second ground advanced on behalf of defend- 
ants 5 to 8 must be overruled, and the first ground taken on 
behalf of the plaintiffs must consequently prevail. 

The third ground taken on behalf of defendants 5 to 7 raises 
the question, whether they are not entitled to priority over 
the mortgage of 1880, which the plaintiffs seek to enforce, in 
respect of the sum of Rs. 1 ,952, which formed part of the con- 
sideration of their mortgage of 1887. It is- established by the- 
evidence that out of the sum advanced by defendants 5 to 7 
upon the mortgage of 1887, Rs. 100 was paid in satisfaction 
of the interest due upon a prior mortgage of the 15th Decem- 
1)0? 18 84 executed in favour of persons now represented by 
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defendants 5 to 8 ; another sum of Rs. 1 ,072 was applied in di,s-' 
charge of interest due on a bond of the 29tli March 1885, and 
a" third sum of Rs. 780 was applied in satisfaction of the in- 
terest due on a bond of the 2nd June 1885. Upon these facts, 
it is argued by the learned vakil for defendants 5 to 7 that to 
the extent of these three sums of money , wliicli were applied 
in satisfaction of interest due on three bonds earlier than that 
of the present plaintiffs, they are entitled to a declaration of 
priority. In support of this position, reliance is placed upon 
the cases of Gohaldas Goi)aldm v, PwrammI PremstilcMm {!) , 
Gopal CJmnder Sreemany v. Heremho CJitmder EoMar (2) and 
Lomba Gomaji v. Vishvanaih Amrit Tilvcmkar (3), 

It is argued, on the other hand, by the learned vahil for the 
plaintiffs respondents that there are fwo objections to the right 
claimed by the defendants, each of which is fatal to their conten- 
tion. It is pointed out, in the first place, that the decision of this 
question is barred by the principle of constructive 
and it is contended, in the second place, that upon the admitted 
facts, the principle of subrogation has no possible application. 
In our opinion, the argument advanced on behalf of the 
appellants is not well founded, and their contention must be 
overruled. It is manifest that this claim for priority might and 
ought to have been set up in the litigation of 1894 in which the 
mortgage of 1887 was enforced. (Jones on Mortgages, sections 
1439-41 and 1589A, 6th edition, Vol. II, pages 397 and 526.) 
Indeed, as we have already pointed out, the mortgagees 
did set out in their plaint circumstances sufficient to form the 
foundation of the claim now advanced. It was not, how- 
ever, pressed, and the suit appears to have been dismissed 
so far as the mortgagee of 1886 was concernecL There is, 
therefore, considerable force in the contention that it is no 
longer open to the mortgagees of 1887 to set up in the present 
litigation the claim for priority, which might and ought to 
have been adjudicated upon in the litigation of 1894. See 


(1){1884) L.B. 11 1. A. 126; 
I. L. B, 10 Calc. 1035, 


(2) (1889) X X. R. 16 Calc. 523. 

(3) (1893) I. L. E. 18 Bom. 86. 
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Srigopalv. PirtM Smgh (1), Mahahir Pershad Singh v, Macnagh- 
tm (2), Kameswar Pershad v. Rajkmnari Ruttan Koer (3). It is 
not necessary, however, to rely upon this ground, as a question 
might arise as to v/hether the doctrine of constructive res 
judicata is applicable where the subject-matters of the two suits 
are different : Surjiram Marivari v. Barhamdeo Persad (4). 
We are satisfied, however, that the second branch of the con- 
tention of the learned vakil for the respondent must be sus- 
tained. That contention, in substance, is two-fold, namely, 
first, that the doctrine of subrogation entitles a person to the 
benefit of a mortgage in favour of a stranger, either when he 
is compelled to pay it off to protect an interest of his own in 
the property mortgaged or by an agreement ; and secondly, 
that in any event, the entire amount of a senior encumbrancer 
must be paid before subrogation can be claimed. 

The first of these points raises the question of the nature of 
subrogation and the principle on which it is founded. That 
principle is thus explained by Mr. Justice Sutherland in 
worth V. Lockwood (6) “ Subrogation or substitution by opera- 

tion of law to the rights and interests of the mortgagee in the 
iandisby redemption, and redemption is payment of the mort- 
gage debt after forfeiture the terms of the mortgage con- 
tract, so that really the subrogation or substitution by 
operation of law arises or proceeds on the theory that the 
mortgage debt is paid. If the holder of a bond assigned it 
to a party claiming a right to redeem, the latter is subrogated 
by the assignment to the mortgage debt and mortgage security 
and to the instrument evidencing such debt and security, 
and there is no room or occasion for subrogation by operation 
of law.*’ Consequently, it may be said, in general, that to 
entitle one to invoke the equitable right of subrogation, he 
must either occupy the position of a surety of the debt or must 
ha v^e made the payment under an agreement with the debtor 
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(1) (1902) L. R. 29 L A. 118 ; I. L. R. (3) (1892) L. R. 19 1, A. 234 ; L L/R. 

|24 AiL 429. - 20 Calc. 79. ' 

(2) (1889) L. R. 16 1. A. 107 ; I. L. R. (4) (1905) 1 C. L, L 337, 353, 

16 Calc. 682. (6) (1870) 42 X. Y. 89. 
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or creditor that he should. rece.iTe and hold an assigimient of 
the debt' as security, or .he must stand in such a relation to the 
mortgaged premises that his .interest eaiiuot otherwise be 
adequately protected. ■ The foundation of tiie rule was ela- 
borately examined in a recent case, Viifkais w Gihson (l)^ in 
which Mr. J'ustice Cobb stated the rule to be that a Sub- 
rogation 'will arise only in those eases, where the iiarty claini- 
ing it advanced the inone}^ to pay a debt wliieli, in the event 
of default by the debtor, he tvouid.be bound to pay, or where 
he had some interest, .to. protect, or where he advanced, the 
.'money under .an agreement, express or implied, made either 
with the debtor or creditor that he tvould be subrogated to the 
rights and remedies of the creditor.” This distinction be- 
tween the pos'ition of a. person., tvho pa3'S o'.!i a mortgage to pro- 
tect an interest of his own and the position of anotiier, who 
claims subrogation bj^ agreement, is well marked, and is 
said to have been borrowed from the Civil Law, wliieh recog- 
nised two kinds of subrogation, namety, “ legal subrogation ” 
which took place of right and without aiw agreement as such 
by the creditor and as a matter, of equity, and conventional 
subrogation” wLich was applied, where an agreement was made 
with the person paying the- debt that he would be subrogated' 
to the rights and remedies of the original creditor. ' See Howe’s 
Studies in the Civil Law, 1905, page 256;' see also Bank v. 
TillTnan (2), 'where the doctrine of. .conventional subrogatio.n 
is examined. The case of Gokaldas G'Of alias ¥.■ Pumn 
Mai Pre?nsukhdas (S), where it 'was held that the purchaser 
oi an -equity of redemption, who had paid off the first charge, 
might use the first mortgage as a shield against mesne en- 
cumbrancers, the payment being made hj a person who is 
under no personal obligation to pay, only to protect his own 
interest, furnishes an illustration of the former class of eases. 
The case of Jagatdhar Narain Prasad v. A, M. Brown {^), 
furnishes an illustration of the second class of cases ; whereas 

(1) (1901) 113 Georgia 31 ; 38 S. E. (3) (1884) L. B. 11 I. A. 126 I. L. B. 

374. 10 Calc. 1035. 

(2) (1901) 106 Georgia 55, 31 S. E. 794. (4) (1906) L L. B. 33 Calc. 1133. 
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the decision of their Lordships of the Judicial Committee 
in Dinobnndhu Shaw Ohowdhry v, Jogmaya Dasi (1) shows, 
the line dividing the class of cases, where no bargain is made 
when the money is advanced, and cases where the money is 
advanced on the understanding that the creditor should be 
subrogated to the position of the mortgagee. It is only in 
the first class of cases that the question of intention to keep 
the mortgage alive arises. The doctrine of subrogation is 
not applied for the mere stranger or volunteer, who has paid 
the debt of another, without any assignment or agreement 
for subrogation, being under no legal obligation to make 
the payment, and not being compelled to do so for the 
preservation of any rights or properties of his own. This 
doctrine is nowhere more clearly and concisely expounded 
than in the judgment of the Supreme Court of the United 
States in Etna Life Insurance Company v. Middleporf (2), 
where the principle laid down by Chancellor Johnson in 
Gadsden v. Brown (3) and by Chancellor Walworth in Sandford 
V. McLean (4) was adopted as well founded on reason. That 
principle is, that subrogation as a ma-tter of right is never 
applied in aid of a mere volunteer. Legal substitution into 
the rights of a creditor for the benefit of a third person takes 
place only for his benefit, who, being himself a creditor,- satisfies 
the lien of a prior crc^ditor, or for the benefit of a purchaser, 
who extinguishes the encumbrances upon his estate, or of a 
co-obligor or suretj?^, who discharges the debt, or of an heir, 
who pays the debts, of the succession. Shin v. Budd (5). 
Any one, who is under no legal obligation or liability to pay 
the debt, is a ^ stranger, and, if he, pays the debt, he is a mere 
volunteer, . Arnold v. Green (6), To the same, effect are the 
de,cisions in Crippen v. Ghappel{7), Hough v. Et7ia Life 
Insurance Company (8) and Watso7i v., Wilcox (9). The learned 

{]) (1901) L. R. 29 I, A. 9 ; I. L. R. (5) (1862) 14 N. J. Eq. 234. 

29 Calc. 154. (6) (1889) 116 N. Y. 566. 

(2) (1887) 124 U. S. 525, (7) (1886)35 Kansas 495 ; 57 Am. Bep, 187. 

is) (1843) Speers, Eq. (S. C.) 37. (8) (1870) 57 111. 318 ; 11 Am. Rep. 18. 

{4) (1832) 3 Paige 'N. T. 122. , (9) (1876) 39-. Wis. '643 ; 20 Am. Rep. 63. 
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vakil for the respondents placed reliance upon passages from 
Sheldon on StibrogatioBj seetioiis 240-2 43 , which fully bear 
oiit'liis eonteiition, and the position is further strengtheiied 
by the expositions contained in Jones on !?^fortgages, section 
87 4 (6th Edition, VoLIj page 91S), and Harris on Subrogation, 
sections 792-797. If these doctrines, niiieh appear to ns to 
be based on principles of justice, equity and good conscience, 
are applied to the case before us, it becomes manifest that the 
claim put , forward on .behalf of defendants 5 to 7 is entirely 
unfounded. a portion of the money ad\uinced by them 

was applied, in part satisfaction of the interest due on earlier 
bonds, it could not be said that they were eoiiipeiled to make 
the ■ payment to protect an' interest of tlieir own in the pro- 
perty mortgaged to th.e.in : niueli le.ss eoiild it be suggested 
that there was any agreement, ex'press or implied, upon which 
a claim for subrogat.ion could be founded. There is a second 
answer, however, as the learned vakil for the rtspondents has 
pointed out, to this claim for subrogation. Tlie siimswvere 
applied only in part satisfactio,n of the e-lai',m for interest due 
upon earlier bonds,, and it is di'flieiilt to a|>preciate how, 
under bucIi circumstances, a claim for subrogation could arise. 
The person, who makes 'the payment, cannot, by simply. pay- 
ing the interest as it accrues or paying or discharging a por- 
tion of the interest, which has already accriiecL claim, a right 
of siibrogation. He must pay the entire amoiint of an incum- 
brance, which is senior to his owm. This doctrine is based 
upon a perfectly intelligblo principle ; for as we have already 
explained, subrogation is 'by redemption, and, unless there is 
.redemption, it is '.not easy to perceive horv subrogation can 
take place, v. Hosmer (1), Sf/reet v. Beal (2), O^ReMy v. 

Holt ,(3) , Omier v. Neil (4). It is obvious that the contrary view 
would lead, to endless difficulties. It -would enable a. person, 
who has made a part payment of the interest due on 

(!) (1858) 11 Gray (Mass) 276 ; 71 Am. Dae. 713, 

(2) (1864) 16 Iowa 68 ; 85 Am. Dec. 504. 

(3) (1877) 4 Woods O. 0. 645 ; 18 Fed Cases 792. 

(4) (1858) 24 Georgia 346 ; 71 Am. Deo. 136. 
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a mortgage security ^ to claim subrogation ; would he then 
occupy the position of a Joint mortgagee with the person whose 
claim is partially satisfied ? What would be his position with 
regard to interest subsequently accruing upon the prior mort- 
gage, and how are the rights to be worked out if, as in the case 
before us, the prior mortgagees have already sued and en- 
forced their security ? The rule, therefore, that before one 
creditor can be subrogated to the rights of another, the de- 
mand of the latter must be entirely satisfied, so that he shall 
be relieved from all further trouble, risk and expense, is based 
upon good-sense and ought to be adopted as applicable to the 
case before us, Sheldon on Subrogation, sections 14, 19, 25, 
70 and 83 ; Harris on Subrogation, section 29. To use the 
language in HoUmgworth v, Floyd (1) ‘‘it would not subserve 
the ends of justice to consider the assignment of an entire debt 
to a surety as affected by operation of law, when he had paid 
but a part of it and still owed a balance to the creditor, and 
the Court would not countenance such an anomaly as a pro 
tanto assignment, the effect of which w'ould only be to give 
distinct interests in the same debt to both creditor and surety.” 
This view is in no way inconsistent with that taken by the 
learned Judges of the High Court in Lomha Gomaji v. Vish- 
vanaih Amrit Tilvankar (2). On the grounds, therefore, that 
the position of defendants 5 to 7 did not entitle them to claim 
the benefit of the principle of subrogation, and that partial 
payment was not sufficient to entitle them to succeed to the 
rights of the prior encumbrancer by subrogation, we must 
overrule the third ground upon which the decision of the 
Subordinate Judge is sought to be assailed. 

The fourth ground, upon which the decision of the Subordi- 
nate Judge is challenged .on behalf of defendants 6 to 7 is that 
.the plaintiffs, are not entitled to claim interest at the rate 
specified in the' mortgage of 1886, inasmuch as on the 18th 
June , 1889,' they entered into a compromise mth their mort- 
gagors, by which they undertook to reduce their claim for 
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future interest to 6 per cent, per amiiim. In answer to 
tliis contention, it is argued on behalf of the plaintiffs respond** 
■ents that the compromise in question is iiio'perative in law, 
as it was not registered under section 17 of the Registration 
Act.- The facts, so far as a statement of them is necessary 
for the decision of this point, are 'not disputed before this 
Court. It appears that in 1899 the present defendant 14 , 
the mortgagee under the bond of 1SS6, sued the mortgagors 
for recovery of 'interest d'ue at the time of institution of that 
suit. On the 18th June 1889, a petition of corn promise was 
filed on behalf of the parties. It recited that the plaintiffs 
had been paid Rs. 100 in cash, that the balance of Rs. 593 was to 
be paid within the 4th February 1890, and that ii'poii failure 
to do so, interest would run upon the decretal amount at the 
rate of 60 per cent, per annum. The compromise further 
contained a term by which the mortgagee agreed to accept 
future interest on the entire amount of debt 'Covered by the 
bond, at the rate of 6 per cent, per aiimi'm. This eoinpromise 
was recited in the preamble to the decree, whicli was made in 
that litigation. The decree, hoAvever, was based on that por- 
tion only of the ' compromise, which related to the S-ubject- 
matter of that suit, -as is required by section 375 of "the Code 
of Civil Procedure. No decree "was made in respect of the 
covenant by the mortgagee to reduce the claim for future 
interest to" 6 per cent, per' annum. Upon these facts, it is 
contended on behalf of defendants 5 to 7 that the compro- 
mise is operative, though not registered, because it was recited : 
in the decree. In support of this position reliance is placed ; 
upon the cases of Bindesri Naik y* Gmiga 8mmi Baku (i) and 
Raghubans Mani Singh y. Mahabir Singh (2). It is argued, 
on the other hand, by the plaintiffs respondents that the peti- 
tion of compromise,., in so far as it related to matters beyond' 
the scope of the suit, in which it was filed, required to be regis- 
tered, and this view is sought to be supported by a reference 


(1) (1897) L L. B. 20 All. ni ; L. B-. (2) (1905) I. L, B. 28 All. 78. 

261, A 9 
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to tlie cases of Pranal A^mi v. Lahshmi Anni (1), Mufhayya 
V. V ejihataralmm (2), Birbhadra Rath v. Kalpataru Panda (3) 
and PatM Mntlmmmal y. Esup RowtheT{4:), In our opinion, 
the contention advanced on behalf of the plaintiffs respondents 
is well founded and must prevail. The point is really concluded 
by the decision of their Lordships of the Judicial Committee in 
P racial Anni v. Lakahmi Anni (1), the true effect of which was 
explained in Rath v. Kalpatam Pa^ida (3). After a 

careful examination of all the authorities on the subject, we adopt 
the view put forward in that case. A petition of compromise, 
in so far as it relates to properties in suit, does not require 
registration under section 17 of the Registration Act, and the 
decree, in so far as it gives effect to the settlement touching 
such properties, operates as res judicata. If it gives effect, how- 
ever, to the settlement touching properties extraneous to the 
litigation, the decree is, to that extent, clearly without juris- 
diction and is inoperative. In relation to these extraneous 
properties, the parties must fail back upon the petition itself, 
which cannot, without registration, effectively declare or 
create title to immoveable property exceeding Es. 100 in 
value. The same view was adopted by this Court in the case 
of Kali Charan Ghosal v. Ram Chandra Mandal (5). The case 
of Baghuians Mani Singh v. Maliabir Singh {6), upon which 
much stress was laid on behalf of the appellants, appears to 
be based upon a misapprehension of the judgment of their 
Lordships of the Judicial Committee in Pranal Anni v. 
Lakshmi Anni (1). With all respect for the learned Judges, 
who decided that case, we find ourselves entirely unable to 
adopt their view,, and we are supported in our conclusion by 
the decision of the Madras High Court in Patha Muthamrml 
V. Esup Rowther '{4:)^ Muhayya v. Venhataratrmm {2) and 
Achuta Ram Raja v. Subharaju (7). If the view adopted 
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(1) (1899) Jj, R. 26 1. A. 101 ; I. L. B. (4) (1906) L h, R. 29 Mad. 365. 

22Mad. 508. (5) (1903) L L. R. 30 Calc. 783. 

(2) (1901) I L.R. '25 Mad. 551. (6) (1905) I, L. R. 28 All. 78. 

(3) (1905) 1 G. L. J. 388. (7) (1901) I, L. R. 25 Mad. 7. 
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by tlie learned Judges of the Allahabad High Court in 
Maghiibans Mani Singh V. Maliabir Singh (1) is well founded, 
litigants may, as was pointed out in Birhhachn B.ath r. 
Kalpakmi Panda (2), evade with iinpiinity the |)rovisioiis 
of the Registration Act, the Stamp Act, tlie Coiirl-fees x4ct 
and the Civil Courts Act, which last do lines the Jurisdictions 
of different classes of Courts. tVe are loialtie to persuade 
ourselves to hold that this is what was iiilcmded by their 
Lordships of the Judicial Committee. It- lias nol- Ijeen dis- 
puted, and it caiuiot be disputed, that the petiiion of com- 
promise in question purported to extinguish title to or 
interest in immoveable property of a value exceeding Rs. 100. 
We must consequently hold that it is inoperative, because it 
was not registered. The fourth gTound taken on behalf of 
defendants 5 to 7 cannot consequently be su|;,>ported. 

■ The first ground taken on behalf of the plai,nti:fis respon- 
dents, who have preferred, a separate appeal,, relates to the 
question' of res judicata, and ha.s. already been disposed of in 
connection with the second ground taken on bjelialf of de- 
fendants 5 to 7. 


The second ground taken on behalf of the p,iaintiffs raises 
the question, whether defendants 5 to 7 would not be bound to 
account for the profits received by them during their posses- 
sion of the mortgaged properties after t.heir purchase at the 
execution sale, and whether these defendants , are entitled to 
have interest at the contract rate specified in their securities, 
calculated after the dates of their respective decrees. Both 
these contentions would seem to be well founded, and it is 
sufficient to refer to the case of Ganga Das Blmtkir v. Jogendra 
Nath Mitra (3), which is entirely in accord with the decision of 
their Lordships of the Judicial Committee in Kedar Lai Mar- 
wari V. Bishen Pershad (4). It is not necessary, however, to 
' deal with this point in detail because, as we. have already held, 

(1) (1906)I. L. B. 28 AU. 78. (3) {1907) 5 C. L. J. 316. 

(2) (1905) 1 0. L. J. 388, (4) (1903) L. B. 31 1, A. 57 ; 1. L. B. 31 

,0alc. 3 32. , ' 
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defendants 5 to 7 are not entitled to rely upon their mortgages 
of 1884 and 1887 as against the mortgage of 1886, which the 
plaintiffs seek to enforce. The plaintiffs are entitled to en- 
force their security precisely in the same manner as if the mort- 
gages of 1884 and 1887 had never been created. 

The only point taken on behalf of defendants 9 to 12 raises 
the question, whether they are not entitled to their costs in 
the Court of first instance as well as in this Court. It is mani- 
fest that the case of the plaintiffs as against them has entirely 
failed and the learned vakil for the plaintiffs has not seriously 
resisted the claim for costs put forward on behalf of defen- 
dants 9 to 12. 

The result, therefore, is that Appeal No. 540 of 1904 pre- 
ferred by defendants 5 to 7 fails, and must be dismissed. Appeal 
No. 566 of 1904 preferred by the plaintiffs must be allowed, 
and the decree of the Subordinate Judge modified to this ex- 
tent, namely , the words subject to the prior mortgage charge 
of the defendants 5 to 8 and ’’ and “ the mortgage decree of 
the defendants Nos. 5 to 8 and shall be expunged. The 
cross objection of defendants 9 to 12 must also be allowed, 
and they will be entitled to their costs in the Court below. 
So far as the costs of this Court are concerned, defendants 5 
to 7 must pay the costs of the plaintiffs respondents in Appeal 
No. 540 of 1904, and the plaintiff appellants in Appeal No. 566 
of 1904 must pay the costs of defendants 9 to 12. Only one 
decree will be drawn up in the two appeals, and, to avoid 
future difficulties, the decree must be self-contained without 
any reference to the decree of the Subordinate J udge. 
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Decree modified. 


s. 0 . a. 


226 


CALCUTTA SERIES. 


[¥0L XX2VI. 


APPELLATE CIVIL. 

Before Hon'Me Mr, E. F. Eampini, Aoiing Chief JusiicBf and 
3d r. Justice Eg ves. 

SATISH CHAXr>RA mUvHERJEE * 

190'8 

POETER, 

Setting aside sale, application for — Agrannent with a coJessce of judgment-. 
dehtoT and the decreeJiolder — Diaaimding pitreJiaser from bidding — Oivil 
Procedure Code (Act XIV of 1882), bs. 244, Sll 

An agreement v^ith the co-lessee of the Jiidgment-clelitor and the decree* 
holder that he wonld purchase the property and then sell it to the co-lessee 
for the amount of his decree, in consequence of which the co-lessee refrained 
from bidding at the sale, is not by itself sufficient to %’itiate a sale, 

Mahomed Mira Eavutkar v. Savvasi Vijaga Eaghunndha . (!)■ ex-, 

plained and followed. Woopendro Nath Sircar v. Brofendro 'Nath Mundul (2) 
distinguished. 

. AppEAii by tbe decree-holder, uaiict4on-p^w^ '■ 

The appellant in this case obtained a decree for oTcr Rs. 5,700 
against Colonel A. R. Porter, the petitioner in this case. In 
execution of the said decree, the decree-holder attached and 
brought to sale the house of the Home Farm at Ballygunge be- 
longing to Colonel Porter and himself purchased the property 
for Es. 5,685. Colonel Porter applied to the Additional District 
Judge of AliporC to have the sale set aside on various grounds, 
amongst which may be mentioned non-publication of the writ 
of attachment and sale proclamation, inadequacy of price as 
the direct result of fraud. The allegation of fraud, which 
Colonel Porter contended vitiated the sale, was that Mrs. 
Eveimett, the partner in the business of the Home Farm, was 
dissuaded from bidding at the sale by the decree-holder. 

* Appeal from Original Order, No. 222 of X906, against the order passed 
by C. T. Beachcroft, District Judge of 24-Parganas, dated 4th April 1906. 

(1) (1899) 1. L. B. 23 Mad. 227 ; L. B, 27 I. A. 17. 

(2) (1881) I. L. B. 7 Calo. 346. 
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The learned District Judge held on the evidence that there 
was ample proof of the publication of the writ of attachment 
and the sale proclamation and the price fetched at the sale was 
adequate. He, however, held on the authority of Mahomed 
MiraRavuihar r. Savvasi Vi jay a Baghimadha (1) that 

the agreement between Mrs. Evennett and the decree-holder 
amounted to a conflict between the duty and the interest of the 
decree-holder and the Judgment-debtor and was suiiicient to 
vitiate the sale. 

Bahu Hara Prasad Ghatterji [Bobu Shoshee Shikhar Basu 
with him) for the appellant. The District Judge has mis- 
understood the case of Mahomed Mira Eavuthar v. Savvasi 
Vijaya Raghunadha Gopalar (1). The Calcutta case referred 
to in that case, Woopendro Nath Sircar v. Brojendro Nath 
Mundul (2), is inapplicable. Mrs. Evennett is not the pur- 
chaser. 

No one appeared for the respondent. 

Cur. adv. vuU. 

Rampini A.C. J. and Ryves J. This appeal arises out of an 
order of the Additional District Judge of Alipore setting aside 
a sale in execution of a decree under the provisions of sections 
244 and 311 of the Civil Procedure Code. The judgment- 
debtor in his application stated that there had been no attach- 
ment of the property sold, that the decree-holder fraudulent- 
ly and dishonestly caused the suppression of the service of the 
sale-proclamation on the property sold and that no sale-pro- 
clamation was ever served on the property and that the decree- 
holder, who was the auction-purchaser, with fraudulent in- 
tention, under-estimated the value of the property and pur- 
posely abstained, with a view to cause wrongful loss to the 
petitioner and wrongful gain to himself, from mentioning 
the share of the petitioner in the property sold. These are 
the only allegations of fraud. The petitioner, however, worn 

1) (1899) I. L. R. 23 Mad. 227 ; L. B. 27 I. A. 17. 

(2) (1881) L L. R. 7 Calc. 346. 


1908 

Satish 

Chandka 

Mukebjbss 

V. 

POETKB. 


22S 


[TOTj. xxxvl 


CALCUTTA SERIES. 


1908 

Satish 

Chakbba 

Mukbbjbf; 


V, 


Ports E. 



on to say that On acoomit of non-publication of the sale, 
there were no bonu fiile. bidders at ail and altiiongli your peti- 
tioner’^s co-sharer Mrs. Evennett ^vas present on the first day 
of the sale, and she and the decree-holder l>id against each other 
on the second day she desisted from bidding any further, 
and the petitioner believes that she was dissuaded by the decree 
holder from bidding any further.” In eonsequeiiee of all 
these circiiinstaiices it was alleged that the property had been 
sold at a grossly inadeciiiate price. 

The lower Court has found on the evidence and we agree with 
that finding that there is no reason to suppose, that the attach- 
ment of the property and seindee of the sale proclamation 
were not duly made. The property in question is a leasehold 
of some 17 bighas situated at some distance from Ballygunge 
in a lonely and jungly locality and belonged to the judgment- 
debtor and 'Mrs, Evennett, who carried on a fanning business 
upon it. The judgment-debtor had erected buildings upon 
the property and had expended a considerable amount of 
money in so doing. The decree-holder’s decree at the time of 
the application for sale amounted to Es. 5,697-7-9 pies. The 
money was due for materials supplied to the judgment-debtor 
for the erection of some of these farm buildings. There were 
other decrees also, outstanding on similar aeeoimts. The 
lease had two years to run at a monthly rental of Es. 50 with 
the stipulation that, if the rent was not paid for tw'o months, 
the lease should terminate ; and there was a clause in it under 
which the lessees had the option to buy the proj^erty for 
Rs. 15,000, and if they failed to exercise this option, the build- 
ings that had been erected would become the property of the 
lessor. It appears that Rs. 15,000 was not a cheap price 
for this piece of land, which, from its locality and nature, is 
unsuitable for anything but farming purposes , which had 
not in the past proved very successful. It is not easy there- 
fore to estimate the market value of the judgment-debtor’s 
share in the lease. On the first day of the sale it appears 
that Mrs. Evennett made a bid of Rs. 5,630. This was the 
highest bid on that occasion. It was, however, not accepted 
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and the property was put up again the next day, when it was 1908, 
knocked down to the decree-holder for Rs. 5,685. Sajish 

Mrs. Evennett, in her evidence, stated that she came intending mukSjIb 
to bid on the second day and was ready to bid up to Rs. 6,000, „ 

that she did not do so because the decree-holder’s pleader 
asked her not to bid, and an agreement was come to between 
them that the decree-holder should sell her the property for the 
amount of his decree, and that, relying on this assurance of the 
decree-holder’s pleader, she did not bid. She admitted in her 
cross-examination that she thought that the decree-holder 
wanted to bid up to his claim. He told her that he would 
settle it for less with her ; he said he would be reasonable 
and so she asked him to let her pleader know^ the lo'west amount 
he would take and to write to her on the subject. That was 
before the sale on the second day. She thought the decree 
wa(3 for Rs. 5,830 ; it was not over Rs. 6,000. She further 
stated that she offered the decree-dolder Rs. 3,000 after the 
sale. The decree-holder himself also gave evidence. He 
denies that he had any talk with Mrs. Evennett before 
the sale. He says ‘"‘After the sale was over, Mrs. Evennett asked 
me whether I could return to her the property sold. I said 
I could return it, if the decretal amount was paid to me. I 
said I could return it, if I got Rs. 5,700 decreed by this Court 
and nearly Rs. 140 — the costs of the High Court.” This is 
all the material evidence as to what happened. 

On these materials, the lower Court has found that Mrs. 

Evennett was willing to bid up to Rs. 6,000. It says : — 

“ Taking her evidence with that of the decree-holder I thinly 
there must have been some understanding between them that 
they would not bid against each other, but that she would get 
the property back for the amount of the decree.” Accepting 
this fiirding %yhich is the most favourable to the judgment- 
debtor that can be arrived at, in our opinion it would not be 
sufficient to justify, as the lower Court rightly held, the set- 
ting aside of the sale. The lower Court, however, has gone on 
to hold that Mrs. Evennett was in a fiduciary relation 
to the judgment-debtor and was taking advantage of her 
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partaer’s. absence to buy ' Ms share as cheaply as she couM and 
Satish „ to,; effect tMs, came to an understanding with the decree-holder. 

MuKBBJia .. Then quoting a passage from the judgment of the Privy 
Fobtkb, Council in Mahomed Jlira Rmuttmr v, Savvas i Vijm^a Raghu- 
■ nadfm Gopaiar (1), he held that this arrangement was in 
itself sufficient to vitiate the sale and coiiserfuently he ordered 
it to be set aside. 

It appears to us that the learned Atitiitioiial Judge has 
misapplied the ruling of the Privy Council. The ruling on 
which he relies is Mahonmd Mira Ravuthar \\ Savmsi Vijaya 
Rdgimfmdim Vopaiar (I). The facts of that case are set out 
in Jayimlabdm BmuUan v. Vijia EwjuMfulha Ayyamppa 
Maiken GopaUar (2) and are vert" similar to tlic facts found 
in this case. In that case j the Judgment -de}>t or was a minor 
under the Court of Wards. His property worth R-s. 1,50,000 
was put up for sale under two mortgage decrees. The principal 
judgment-debtor obtained leave to bid at tlic^ sale and had 
previousiy entered into a written agreement with one Papa- 
nad Zemindar to purchase the propertj* himself and sell it to 
Papanad Zemindar for Rs. 85,000, and it was agreed between 
them that the Zemindar should dissuade other persons from 
bidding at the auction. It was found that the Zemindar 
had dissuaded persons from bidding and the deeree-lioider 
himself bought the property for Rs. 78,000. Tlie application 
to set aside that sale further alleged that the sale took place 
before the expiration of 30 days from the date on which the 
sale-notice had been published, that as a matter of fact the 
proclamation of sale had not been published in the villages and 
that the petitioner’s interest in the villages had not been 
properly described. 

The Court of first instance held that this contract vitiated 
the sale. On appeal, the High Court of Madras held that this 
in itself was not enough to set aside the sale. It, however, 
set aside the sale on another ground, namely, that the decree- 

(1) (1899) 1. L. B. 23 Mad. 227 ; L. B, 27 1. A. 17. 

(2) (1896) I. L. B. 19 Mad. 315. 
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holder^ when he applied for leave to bid, had suppressed from 
the knowledge of the Court the fact that he had entered into 
such an agreement with Papanad Zemindar, and that this sup- 
pression of fact amounted to fraud upon the Court, entitling 
the judgment-debtor to say that, in point of law, no leave to 
bid was granted. Their Lordships said that the case was one 
in which there was a duty incumbent upon the appellant to 
disclose all the circumstances within his knowledge bearing 
on the question of the expediency of his being allowed to bid. 
Without such disclosure, it is impossible for the Court to 
exercise its discretion.” 


On appeal to the Privy Council, this judgment was set 
aside and the sale was affirmed. 


The learned Additional Judge relies on a passage in the 
Privy Council judgment to be found on pages 232 and 233, 
namely, ‘‘ the decree-holder was acting in concert with, and 
partially for the benefit of, one who stood in a fiduciary rela- 
tion to the infant-debtor ; and there was clearly a conflict be- 
tween their duty and their interest.” Those remarks refer to 
a dictum of the Judges of the High Court of Calcutta in 
Woofendra Nath Sircar v. Broje^idro Nath Mundul (1). The 
facts of that case are very different. There the decree-holder 
sought to sell the property belonging to a minor, who was under 
the guardianship under the Court of Wards of one Radha 
Mohan, who was the uncle of the decree-holder and lived jointly 
with him. In that case it was proved that the agent of Radha 
Mohan, the manager of the infant judgment-debtor, dissuaded 
persons from bidding at the sale with the result that the decree- 
holder himself bought the property at a cheap price to the 
benefit of both Radha Mohan and himself. In setting aside 
that sale, the learned Judges of the High Court said— We 
think that when liberty is given to a decree-holder to bid at 
the sale of the judgment-debtor’s property, he is bound to 
exercise the most scrupulous fairness in purchasing that pro- 
perty ; and, if he or his agent dissuades others from purchasing 
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at the sale, that of itself is a suflficieiit ground why the pur- 
chase should be set aside.” With reference to these remarks, 
their Lordships of the Privy Council said that the dictum was 
too sweeping in its terms. At the same time they 
pointed out that the decision of the Calcutta High Court in 
itself was correct, because the decree-holder there was acting 
in concert with and partially for the benefit of one, who stood 
in a fiduciary relation to the infant debtor, and there was clearly 
a conflict between their duty and their interest. 

Now, in this case, Mrs. Evennett obtained no benefit what- 
ever from the sale. At the utmost, she refrained from making 
a bid because probably she hoped that she would obtain the 
property more cheaply from the decree-holder, but there was 
no duty on her to bid at all and, on her own showing, the agree- 
ment was that she could get the property on payment of the 
amount of the decree-holder’s decree, wLich she herself stated 
was between Rs. 5,830 and Rs. 6,000. 

We, therefore, think that there was no fraud on the part 
of the decree-holder, which would justify us in setting aside 
the sale. There are no other grounds for setting aside the 
sale. We, therefore, set aside the order of the Court below 
and decree the appeal with costs. 

Appeal decreed. 

S. M. 
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Before Mr. Justice Fletcher. 

VULCAN IRON WORKS 

V. 

BISHIRUBHUR PROSAD.* 

Injunction— Jurisdictiorv of High Court— Injunction to restrain proceedings 
in a Moffusil Court— Jurisdiction of Courts of Equity— Foreign Courts. 

The jurisdiction of the High Court to restrain proceedings in Courts out- 
side its jurisdiction i,s governed by the same principles as those that govern 
Courts of Equity in England, namely, that the party, whom it is sought to 
restrain, must be within the limits of the jurisdiction of the High Court, 
so that in the event of an injunction being granted against him and being 
disobeyed, he would be subject to process for contempt. 

TheCarron Iron Co. v. Maclaren (1) followed. Mungle Chand v. Gopal 
Bam (2) not followed. A Court of Equity can only restrain a person from 
proceeding with a suit in a Foreign Court, if the person sought to be re- 
strained is within the jurisdiction of the Court. 

CmL Rule. 

Thi.s was a rule obtained by the plaintiffs calling upon tbe 
defendant to shew cause why he should not be restrained 
from proceeding with his suit instituted in the Court of the 
Subordinate Judge of Farruckabad pending the plaintiffs’ suit 
instituted rin the High Court. 

Mr. Pugh, for the plaintiffs. The Court has power to grant 
an injunction restraining the defendant from prosecuthm his 
siiitX;J^arruckabad pending this suit here. MungU GUnd v. 
Gopal Ram ( 2 ). Under sections 648 and 649 of the Code he 
can be arrested. The mei'e fact that you have to send your 
order to another Court does not of itself make it an order 
of this Court. We are suing on several hundies and the 
defendant has brought a suit in the Moffusil Court to have 
these same hundies cancelled. Our cause of action is sub- 
.stantially the same as the defendant’s in the Moffusil Court. 

* Original Civil Suit No. 506 of 1908. 

(1) (1855) 5 H. L. C, 416, (2) (1806) I. L. B, S4 Calc. 101, 


233 


1908 

December 7 , 


234 


CALCUTTA SEEIES. 


[VOL. XXXVI. 


1908 None of the Courts in British India are ‘ Foreign Courts,’ 

Vtocast as they do not come within the definition of ‘Foreign Court’ 
WoBKs in the Code of Civil Procedure. 

Stshttmbhub 3/[t, JB, C. 3£tft&r and 3£t, 3^ AT. B^vM'hclc for the defendant. 

P bosa p. this Court restrains by injunction it does not do so under 

FektchbkJ. the Gfivil Procedure Code. Bash Behary Bey v. Showani 
Churn Bhose (1). The jurisdiction which the Court inherited 
is what the Supreme Court had at the time it was abolished. 
The High Court has jurisdiction over the whole of Bengal and 
Orissa. Bhagwandas Mitheram v. BiveU-Oarme (2). Clauses 
9 and 13 of the Charter, Kerr on Injunction, page 527. 

The Carron Iron Company v. Maclaren {^) and ^Morocco 
Bound ’ Syndicate, Limited v. Harris ( 4) cited. The Scotch and 
Irish Courts are Foreign Courts in this Country. Section 20 of 
the Code governs this case, and section 648 does not apply. 



Fletcher J. This is a motion by the plaintiffs to restrain 
the defendant from proceeding with a suit, which he has ins- 
tituted in the Court of the Subordinate Judge of Farruckabad. 

The facts may be shortly stated as follows ; — 

The plaintiffs instituted this suit on the 4th of July last 
against the defendant to recover the sum of Rs. 6,260 alleged 
to be due to the plaintiffs from the defendant on three pro- 
missory notes all dated the 10th of September 1906. 

It is admitted that the defendant resides and carries on 
business at Farruckabad in the United Provinces outside the 
jurisdiction of this Court. This suit was instituted by the 
plaintiffs" by leave granted under clause 12 of the Charter on 
the ground that part of the plaintiffs’ cause of action arose 
within the limits of the Original Civil Jurisdiction of this 
'"Court. The defendant on the 20th August last filed a suit in 
the Court of the Subordinate Judge at Farruckabad praying 
for a declaration that the said three promissory notes'are null 

(1) (1906) 1. L. B. 34 Calc. 97. (3)'(18S6) 6'H. L. C. 416, 436. 

(2) (1898) 3 C. W. N. 186. (4)'’[1S95‘I 1 Ch. 534. 
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and void. To this suit one Eaton the original payee of the 1908 
promissory notes is naade a co-defendant with the present VotcIjj 

plaintiffs. Eaton has been adjudicated an insolvent and is, 
it is said, now a prisoner in the Rangoon Jab. v. 

From the evidence that has been filed on this motion I Peosad. 


have no doubt but that the smt in Court at Farruekabad, fust^eJ 
which has been instituted by the present defendant, has been 
so instituted for the purjaose of harassing the present plaintiffs. 

The questions arising in that suit could have been raised and 
decided in the present suit. 

The question, however, for my decision is, whether I can 
restrain the defendant from proceeding with his suit at Earruck- 
abad having regard to the fact that the defendant does not 
reside within the jurisdiction of this Court. 

That Courts of Equity have jurisdiction to restrain per- 
sons within their jurisdiction from prosecuting suits in Foreign 
Courts can not be doubted. The principles on which 
Courts of Equity act are clearly laid dowm by Lord Cran- 
worth in his judgment in the well-known case of Tke Carron Iron 
Go. V. Maclaren (1). 

“ There is no doubt as to the power of the Court of Chan- 
cery to restrain persons ■within its jurisdiction from institut- 
ing or prosecuting suits in Foreign Courts wherever the circum- 
stances of the case make such an interposition necessary or 
expedient. The Court acts in personam and will not suffer 
any one within its reach to do what is contrary to its notions 
of Equity merely because the act to be done may be in point 
of locality beyond its jurisdiction.” And again at page 442 
the noble and learned Lord proceeds : — 

“ But here the appellants not only had property in England, 
but agents for the sale of goods. How does that vary the 
case ? The existence of such an agency may in some cases 
enable third parties to sue the principals though out of the 
jurisdiction by reason of their being for certain purposes 
represented by their agents. But I can discover no principle, 
which would justify the Courts of this countiy in holding that 
(1) (1855) 5 H. L. C. 416, 436. 


2Se 


CALCUTTA 8ER1ES, 


[VOL. XXXVI. 


the existence of an agency here for the sale of goods can 
deprive a foreign principal of Ms rights as a creditor in his 
own country.” 

And later in the same case Lord Brougham in the course 
of his speech to the House points out that jurisdiction is limit- 
Fr.ETCB33B J. ed to cases where the party sought to be restrained is -within 
the limits of jurisdiction of the Court, for the only remedy for 
breach of the injunction is by way of process for contempt, 
which being proceedings of a quasi-criminal nature could not 
be enforced against a party resident out of the jurisdiction. 

The principle therefore appears to be clear that a Court of 
Equity can only restrain a person from proceeding with a 
suit in a Foreign Court, if the person sought to be restrained is 
within the jurisdiction of the Court. It has been argued by 
the learned Counsel on behaM of the plaintiffs that none of 
the Courts in British India are Foreign Courts as they do not 
fall -within the definition of “Foreign Co-urt ” in the Code of 
Civil Procedure. 

That no doubt is true for the purposes of the Civil Proce- 
dure Code, but the definition “ Foreign Court ” in that Code is 
for the purposes of that Code only. I think there is little 
difference on tMs point between the Courts in British India 
and the Courts in England, Scotland and Ireland. For some 
pur-poses the Courts in Scotland and Ireland are not 
“ Foreign ” to the Courts in England, but for the purpose of 
restraining suits they have always been considered foreign. 
The plaintiff’s counsel has however placed much reliance 
on the case of Mungle CJmTid v. Gopal Ram (1) where Sale J. 
granted an injunction restraining the defendant in that suit, 
who resided at Bareilly, from proceeding -with a suit in the 
Court at Bareilly. 

The learned judge in the course of his Judgment says : — 

■ “ This Court has acted for a long series of years nn the view" 
4 /hat the powers of control over persons ife fw&dic 

:,: by 'inju^ in fers^ not restricted by 

(1) (1906) I. L. B. UCs^U. 101. 
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tKe provisions of the Civil Procedure Code.” With this state- 
ment of the law^I am in thorough accord. But I take leave to 
differ from the learned judge in the latter portion of his judg- 
ment when he says that “ the Bareilly Court will doubtless stay 
the defendant’s suit in the Bareilly Court, when that Court 
is informed that this Court has restrained the defendant from 
proceeding with that suit.” This statement of the learned 
judge is a wide extension of the view that he states this Court 
has acted on for a long series of years, viz., to exercise powers 
of control over persons within its jurisdiction and appears to 
me to be in direct conflict with the decision of the House of 
Lords in The Carron Iron Co. v. Maclaren (1). Then it has been 
argued that Farruckabad is within the jurisdiction of this 
Court as being a place in British India. To this argument I 
am unable to assent. The limits of the jurisdiction of the 
High Court at Calcutta are those which were formerly possess- 
ed by the Supreme Court at Calcutta and continued to the 
High Court by the Indian High Courts Act, 1861, m., to have 
jurisdiction over all persons in Bengal, Behar and Orissa. 

Can it be suggested that this Court has jurisdiction over 
persons resident within the Original Jurisdiction of the High 
Court of Bombay ? The Court at Farruckabad for the purpose 
of the suit now pending before it and which the plaintiffs desire 
to restrain the defendant proceeding with, is just as much a 
Court of co-ordinate jurisdiction with this Court as the High 
Court at Bombay is in the case of a suit properly pending 
before it. 

It foUows in my opinion that the jurisdiction of this Court 
to restrain proceedings in Courts outside its jurisdiction is 
governed by the same principles as those that govern Courts 
of Equity in England, namely, the party, whom it is sought 
to restrain, is within the limits of the jurisdiction of this Court 
so that in the event of an injunction being granted against 
him and being disobeyed he would be subject to process of 
contempt. The proper course of proceeding in this case 
would have been for the plaintiffs to apply to the Court at 
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Farrackabad to stay all proceedings in tlie suit before it, pend- 
ing the determination of the present suit. 

This motion therefore fails. The plaintiffs must pay the 
costs of the motion. 

Attorney for the plaintiffs : W ilson <&. Co. 

Attorney for the defendant : P. C. Law. 


B. ®. M. 
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Before Mr. Justice Bletcher. 

BAKKU BEHARI SIKDAR 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 

Negotiahle Ir^^uruent-Forged irtdorsement-BoUer indue course-Onus 
of 'proof —Negotiable Instruments Act {XXVI of 1881), as. 9, 46, S8, 59 

Jo person-can claim a title to a negotiable instrument through^a Wed 

Where a plaintiiS establishes the fact that a nefyn+i«Ki/. • 4 . 
obtained from its lawful owner by means of fraud the ^ Y®* 

that a third party was a holder in due course lies on the defendant! 

Oeigestal Suit. 

This was a suit brought by the plaintiffs Banku Behari 
Sikdar and Parmessur Sikdar, executors of the wiU of one 
Gouri Prosad Kundu deceased, to recover from the defendant 
the Secretaiy of State for India, the value of certain Govern- 
ment securities of the face value of Rs. 48,000 under the follow- 
mg circumstances. 

Gouri Prosad Kundu, a wealthy inhabitant of Qoualbarl 
m the Distriot of Faridpur, died in Moutta on the 22 ud lu^ 

m^ssessed of Gowemnrent securities of conside^ble X 
and he appomted the plaintifls hi. etrecutors. On the 
2 St November 1904. the plaintifis apphed to the Ool 

testator s will, but owmg to protraotpd u+irvod.- i. 

the plaintiffs and the widow of the deceased testator prolix 
was not obtamed tiU the 2l8t Julv lOOf? Qb 4.1 f 
death of the testator, his widow Sr^emutty HemLta ^Kum^^ 

* Original Civil Suit No. 714 of 1007 

(l)(1905)I.L.R.32Calc. 799,816. (2) (1899) X L.' R. 34 Bom 66,67. 
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DS'Ssi obtained possession of ■ Government securities for Rs. 
Bankv 48,000 which stood in the name of the testator by means of a 
SiKBAB forged endorsement from the District Court of Faridpnr. The 
SEOBBrABY ^3id the administrator pendente lite made every effort 

or State to trace the missing securities, and from the 25th November 

BOB IhbIA. « . 

1904 from time to time wrote to the Public Debt Office at 
Calcutta, informing them of the loss of the securities and the 
circumstances, of such loss and requesting them to stop the 
securities, but the Public Debt Office refused to give any inform- 
ation regarding them when the securities were from time to 
time presented to them for renewal under forged indorsements. 

The plaintiffs in their plaint submitted that the Public 
Debt Office wrongfully threw great obstacles in the way of 
the plaintiffs and the administrator pendente lite and pre- 
vented them from getting any information regarding these 
securities, but on or about the 26th March 1906 the plaintiffs 
came to learn from a letter written by the Public Debt Office 
to the Officiating District Judge of Earidpur, that the securities 
for Rs. 48,000 had been cancelled by renewal. Immediately 
the administrator pendente lite applied for information to the 
Public Debt Office for the numbers of the renewal notes and 
for the names and residences of the person or persons m 
whose favour the notes had been transferred successively, and 
for the dates of such transfer, but the Public Debt Office 
declined to give any information whatever, unless the ad- 
■ ministrator pendente life executed a bond for Rs. 3,852 with 
approved sureties not to sue them in respect of any of the 
notes. This the plaintiffs declined, and further submitted' 
that the testator was a holder in due course of the securities in 
question at the time of his death, and that, as they were his 
executors, they were entitled to hold the securities, and con- 
tended that the Public Debt Office had acquired no title to 
the securities and had wrongfully destroyed them, which 
action deprived the plaintiffs of their value. 

The also submitted that in the alternative the 

Public Debt Office had failed to pay the sum secured by the 
notes, although called upon by the plaintiffs to do so, and they 
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claimed to be entitled to recover the value of these securities. 
The defendant the Secretary of State denied that the securi- 
ties were presented for renewal under forged endorsements, 
and denied that the Public Debt Office wrongfully put obstacles 
in the way of the plaintiffs or the administrator pendente life 
getting information about the securities, and submitted that 
the securities for Rs. 48,000 were between the 23rd May 
and the 6th June 1905 on several occasions presented at the 
Public Debt Office by the Bank of Bengal for renewal by the 
issue of new notes, and the Public Debt Office in lieu of the 
said securities and in accordance with the practice of its office, 
properly, regularly and in due course, issued new notes to the 
Bank, and the former notes were afterwards cancelled. He 
denied that the former notes were destroyed and said that they 
were even now in the Public Debt Office, and submitted that 
the plaintiffs had no cause of action against him by reason of 
the renewal and cancellation of the securities in suit, and he 
submitted that the suit should be dismissed with costs. 
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Mr. Oha^kravarti and Mr, Stokes for the defendant the 
Secretary of State. Section 9 of the Negotiable Instruments 
Act covers the case of defective endorsement. Himsraj Pur- 
manand v. Ruttonji Walji (1), Ghandra Kali Dahee v. E, P. 
Chapman (2) referred to. The Indian Contract Act places the 
offence of forgery on the same footing as any other offence. 
Tiiere is no such thing under the Indian Negotiable Instruments 
Act as section 24 of the Bills of Exchange Act, which deals with 
a case of forgery. , See section 118, clause (^) of the Negotiable 
Instruments Act and Bank of Bengal v. Mendes (3). The word 
'offence,^ in section 58 of the Negotiable Instruments Act in- 
cludes the offence of forgery. The rule laid down in The London 
Joint Stock Bank v. Gharles James Simmons (4) applies to this 
case. LloyT.s Bank Limited v. Oooke (5) and Smith v. Prosser 
(6) cited. . 


(1) (1899) I. L. B. 24 Bom. 65, 67. (4) [1892] A. C. 201. 

(2) (1905) I. L. B. 32 Calc. 799, 815. (5) [1907] 1 K, B. 794. 

(3) (1880) I. L. B, 5 Calc. 654, 665. (6) [1907] 2 K, B. 735, 754, 
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1 90^ The plaintiffs have failed to show that some of the signa- 

Bankv tures endorsed are not genuine. The onus is upon the plaint- 

SiKDAB iff® show that the endorsed signatures are genuine. If 

Skobetaby ' show that the endorsement is not genuine, then the 

OF State presumption is that it is a genuine endorsement. The quantum 
FOB India. \ Z . 

— ■ of proof is under section 9 of the Negotiable Instruments Act. 
Flbtghbb J. plaintiffs cannot presume forgery, they must show that the 
endorsement is a, forgery [Fletcher J. Directly the plaintiff 
■ shows the notes were stolen, the onus shifts to you.] I haye to 
show I was a holder in due course no doubt, and section 9 of the 
Negotiable Instruments Act protects me, if I deal with the 
matter in due course and pay full value. 

Ifr. B. C, .Mitter {Mr, Dunne and Mr, MulUch with him) for 
the plaintiffs. The case of the Banh of Bengal v. Mendes, (1) 

an express case in point. [Fletcher J. The words in section 
9 ^ without having sufficient cause to believe that any defect 
existed’ means, as in English law% without notice.] That is 
so, but section 58 shows that, once I prove the endorsement 
is fraudulent, the onus shifts to the defendant to show that he 
Is a 6on/? holder without notice. Kennedy y. Thomas' {2)^ ■: 
Ganesdas JRmnnamyan v. Lachnimamya 7 i (3) and Em Bahadur 
Sahu Lalta Persud v. Charles Campbell (4). This case is 
governed by section 118, clause 9 of the Negotiable Instru- 
ments Act See also section 10. I am entitled to succeed in 
tort and in contract for the full amount a,t the rate of the con- 
aversion, and I claim to be entitled to compensa,tion. 

Pletcheb j. The plaintiffs, who are the executors of one 
Gouri Prosad Kundu deceased, seek by this suit to recover 
against the defendant, the Secretary of State for India in 
Council, the value of certain Government Promissory Notes of 
the face value of Rs. 48,000 under the circumstances hereafter 
stated. 

The deceased Gouri Prosad Kundu, wiiose native village 
was Gropaibari in the District of Faridpiir, had for some years 

(1) (1880) L L. B. 5 Calc. 654. (3) (1894) I. L. R. 18 Bom. 570. • 

(2) [18941 2 Q. B. 759, (4) (1905) 9 0. W. X. 841. 
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prior to Ms decease carried on a rice business in the Suburbs 
' of' Calcutta. 

The evidence is, and it is not disputed, that lie was possessed 
of Government Promissory Notes of the face value of Rs. 56,000. 
These Government Notes were from time to time pledged with 
the firm of Roy of 55 Sova Bazar Street, Calcutta, for the pur- 
pose of raising money, when required, for the rice-business. 

For the last eight years of his life-time the deceased Gouri 
Prosad Kundu had owing to declining health ceased to take 
any active part in the rice-business and had retired to his native 
village of Gopalbari. 

There, on the 10th of May 1904, Gouri Prosad Kundu ex- 
ecuted a registered will. 

The evidence is, and there can be little doubt that it is 
true, that the deceased had his Government Promissory Notes 
with him at Gopalbari at the date he executed his registered 
will. In such will the deceased specifically refers to the Gov- 
ernment Promissory Notes for Rs. 56,000, and it is in evidence 
that the Government Promissory Notes w^ere taken out of the 
box, in which they were kept, for the purpose of taking the 
particulars thereof for insertion in the registered will. 

Sometime between 8th and 11th May 1904, the deceased 
left Gopalbari and came to Calcutta for the purpose of under- 
going medical treatment. He was accompanied to Calcutta 
by a niece, named Kankana, who has been called as a witness 
for the plaintiffs. The deceased, according to the evidence 
which I accept, brought with him to Calcutta the Government 
Promissory Notes for Rs. 56,000 and the registered will. A 
house in Calcutta had be3n hired for the deceased and there he 
remained until his death on the 22nd of August 1904. The 
deceased’s health, when he came to Calcutta, was bad and he 
gradually grew worse and for sometime before his death his 
condition was such that he could not transact any business. 
It is common ground between the parties that on the 15th of 
June 1904, the deceased through his servants drew at the Pub- 
lic Debt Office the interest due on the Government Promissory 
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Notes. This being so, it follows that any blank eiidorsenients., 
w'hich w^ere on the notes for Rs. 56,000 at the date of the de-. 
ceased’s death, must have been placed thereon after the 15th 
June 1904, because the. Public Debt OfHce will not pay interest 
on Government Promissory Notes, when they are endorsed in 
blank. The amount realised for interest on the Notes for Rs. 
56,000 was at or about the time the interest was drawn invested 
by the deceased in the purchase of Government Promissory 
Notes of the face value of Rs. 5,000. 

It is admitted by the plaintiffs that after the date on which' 
the interest was drawn the deceased pledged Government Pro- 
missory Notes of the face value of Rs, 2,000 with the said firm 
of Roy to secure the advance of two sums of Rs. 900 each requir- 
ed for the purpose of the deceased’s rice-business. These 
Notes were redeemed by the deceased on the 16th July 1904. 
It appears from the evidence that, whenever the deceased used 
to require money for the purpose of his business, he used to 
borrow it from the said firm of Roy on the pledge of his 
Government Promissory Notes. This is shown by the evidence 
of the cashier of the firm, who produces the books showing many 
transactions betw’een his firm and the deceased. The only 
transaction between this firm and the deceased after the iSth 
June 1904 was the borrowing by the deceased of the two sums 
of Rs, 900 mentioned above. One of the witnesses for the de- 
fendant, who w^as formerly employed in the deceased’s rice- 
business, stated in his evidence that the deceased used to borrow 
money on pledge of the Government Promissory Notes 
from firms other than the said firm Roy. This witness "was, 
however, unable to state the names of any such other firm or 
the nature or amount of such transaction, and it wwiid a]>]iear 
also that he was' not on good terms with the plaiiitiffsv 
■ The deceased, as I have already stated, died , on the 22nc, 
August 1904. 

. ; Accordingly I hold on the .evidence that at the date of t ' ® 
deceased’s death all the Government Promissory Notes 
Rs. ; 56,000 and Rs., 6,000 were in ,Ms possession. / 
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Notes. . TMs being so, it follows tliat any' blank endorsements, 
wMch were on the notes for 'Rs, o6,000 at the date of the.de- 
•ceased’s death, must have been j3laeed thereon after the IStli 
June 1904, because the Public Debt Office will not pay interest 
on Government Promissory Notes, when they are' endorsed jii 
blank. The amount realised for interest on the Notes for Es. 
56,000 was at or about the time the interest w^as drawui invested 
by the deceased in the purchase of Government Promissory 
Notes of the face value of Rs. 5,000. 


It is admitted by the plaintiffs that after the date on which 
the interest was drawn the deceased pledged Government Pro- 
missory Notes of the face- value of Rs. 2,000 wdth the said firm 
of Roy to secure the advance of two sums of Rs. 900 each requir- 
ed for the purpose of the deceased’s rice-biisiiiess. These 
Notes were redeemed by the deceased on the 16th July 1904. 
It appears from the evidence that, wlieiiever the deceased used, 
to require money for the purpose of his business, he used to 
borrow it from the said firm of Ro}?* on the pledge of his 
Government Promissory Notes, This i,s showm by the evidence 
of the cashier of the firm, who produces the books showing many 
transactions between his firm and the deceased.' The only 
transaction betw'een this firm and the deceased after the 15th 
June 1904 was the borrowing by the deceased of the tw’o, sums 
of Rs, -900 mentioned above. One of the witnesses for the de- 
fendant, who was formerly employed in the deceased’s, rice- 
business, stated in his evidence that the deceased used to borrow 
money on pledge of the Government Promissory Notes ■ 
from firms other than the -said firm Roy. This witiiess’''was, 
however, unable to state the names of any such other firm' or 
the nature or amount of such transaction, and it would appear 
also: that he was not on good terms with the plaintiffs.' 

The deceased,, as I ,have ■ already stated, died on the 22nd 
August 1904. 

Accordingly I hold on the evidence that at the date of the 
deceased’s death all the Government Promissory Notes for 
'Rs. ' 56', 000 .and Rs.',5,000, were in his possession. 


VOL. XXXVl.] 


CALCtITTA SERIES. 




The deceased left him surviving his widow Hemanta Kumari 
and his said niece Kankana, who was trusted by the deceased 
in his affairs and was accustomed to keep the deceased’s keys. 
The plaintiffs, who married two nieces of the deceased, are the 
executors named in his registered will. Shortly after the de- 
ceased’s death the wddow, Kankana and the plaiatift's returned 
to Gopalbari. They took with them the registered will and 
the Government Promissory Notes. At that time the widow 
and the plaintiffs appeared to have been on good terms. After 
their arrival at Gopalbari the servant of a creditor of the de- 
ceased’s business named Khettermoni arrived and pressed for 
security for the debt that was owing to his mistress. Ac- 
cording to the plaintiff's’ evidence, which I accept, the box con- 
taining the Government Promissory Notes was produced and 
notes of the face value of Rs. 7,000 were made over as security 
for Khettermoni’s debt. Now some of the notes that were 
made over as security for Khettermoni’s debt bear no endorse- 
ment by the deceased. It is a not insignificant fact that, if all 
the remaining notes had been endorsed by the deceased in 
blank, that the parties should go out of their way to karifl over 
notes as security to Khettermoni, which were not capable of 
being negotiated. 

The relations between the wddow and the plaintiffs then 
ceased to be friendly. The widow seems to have disapproved 
of the terms of the registered will. 

A few days after the Pujahs in October 1904 there was a 
meeting of the agnates of the deceased’s family and as part of 
the arrangement come to, it was decided that the Government 
Promissory Notes should be kept under two looks, the key 
of one should remain in the possession of Kankana and that 
of the other should be kept by the widow. On the 21st 
November 1904, the plaintiffs applied to the Court of the Dis- 
trict Delegate of Earidpur for grant of probate of the regis- 
tered will. This application was opposed by the widow. 

The correspondence between the legal advisers of the plaint- 
iffs and the Bank of Bengal, who manage the Publio Debt 
Office on behalf of the Government of India, then commmc^. 
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proceeding farther to ' 

lotee-sa2“X' 

appWion addressed 

be criyen in full n the appJacant should also 

of r,. f i Presentation at the Public Debt Office 

of any of the notes so stopped, notice of presentatir ! 
promptly given requiring tie production of an mder of 
petentCourtwitiintendaysfrom tie date of loL ^ tie 

further detention of the notes by the Public Debt Office faiW 
vthich tie stoppage is removed against tie notes presented^ 
which are then dealt with as though no stoppage iai been en- 
tered against them. 

“ In the case of notes stopped by residents in the mofusi or 
at any great distance from Calcutta, tie period allowed for tie 
requisite order ot Court is extended to 15 or 20 days according 
to tie circumstances. Steps should be taken to identify tie 

presenter of a stopped note and Ms address should be registered 

in case of need. ® 

■aej, nJes approximate to the practice of the Bank of 
England andothcr public Companies in England with reference 

“ “7'°‘ donbted.it the PubUo 
Debt Office had acted m accordance with these rules, this case 

would never have arisen. 

^ the 2o-th Nowembor, a few days after the application for 
probate m the Ooi^at Earidpor, the plaintili’s attorneys in 

“Estate Gouri Prosad Kundu deceased.’^ 

“ Tie above named deceased died on tie 22nd August last 
possessed of tie , foHowing^Govemment Promissory Notes 
and leaving a wffl, whereby he appointed our cients Babus 
Banku Behan Sikdarand Parmessur Sikdar executors Our 
clients iaveapphedforprobateof tie wiUand expect to obtain 
tie same shortly. Tie deceased has not endorsed or transferred ' ' 
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the notes during Ms life-time. We are instructed to request 
you not to pay the interest on the notes to any one except our 
clients, who are the only persons rightfully entitled to receive 
the same.®* 

^ The schedule to the letter sets out full particulars of the notes. 

This letter appears to me to come clearly within the rules 
relating to stoppage of the notes. The Bank are informed first, 
of the death of the deceased and that the plaintiffs are theexecu- 
tors and then there is a request for the stoppage of payment 
of interest. 

The Bank reply to .that letter, on the 26th November 1904 
that they could not recognise the plaintiffs, until they produced 
probate of the wMl. . 

Again on, the 7th December 1904, the plaintiffs'* attorneys 
wrote a further letter to the Bank, in which they stated the 
probate will be produced to you after it is obtained from Court, 
No one besides our clients have the right to deal with the Grov- 
Promissory Notes in question.**' On the same date , \ 
A the 7th December 1904, the District Judge at Faridpur appoint- 
ed Asutosh Maitra, whohas been called as a witness in this case, 
to be administrator pendente lite of the estate of the deceased. 

' On the ' 9th December 1904, Asutosh Maitra went to Gopal- 
bari to take possession of the estate of' the deceased. On 
arriving there he was informed that the notes were in. the cus- 
tody of the widow and, Kankana and was requested not to take 
/ possession of them.' as the parties hoped to come to a settlement. , 
- ' The administrator pendente , returned to Faridpur and 
reported the matter to the District Judge. 

On the 14th or 15th December,, the administrator pendente 
lite proceeded to Gopalbari for the second time. 

The administrator was there informed that 

the Government Promissory Notes' had been removed by the 
widow. On the morning after Ms arrival he had an interview / 
with the widow, who stated that an elderly female relative, one 
Ohandamoni, had got possession of the notes. The adminis- 
trator pendente lite sought out Ohandamoni, who denied having 
possession of the notes. The plaintiffs* evidence as to the 


1908 

Banktt 

Behaei 

Sjkdae 

V, 

Skobetaby 
OE State 
FOB IkBIA, 

Fi/ETCHEB J, 




248 


CALCUTTA SERIES. 


[¥0L. XXXVi: 


widow getting possession of the notes is as follows The^day 
before the second visit of 'the administrator pendente Mte the 
widow and Kankana had a quarrel over tlie custody of the 
^ notes, and in the course of this quarrel Kankana threw down 

SsCBBTABy ■ 

OF State her key of the box, in which the notes were kept, and, 
subsequently, the widow removed the notes to the quarters of 
Fletcher J. Upendra Nath Kundii, who was one of the co-sharors in the 
house at Gopalbari. Having regard to the subsequent history 
of the notes I think this story is correct. 

Early in January 1905, the widow propounded in this Court 
a document, which she stated to be the last will of the deceased. 
The widow was examined on commission in those proceed- 
ings and in the course of' her evidence she stated that the Gov- 
ernment Promissory Notes were in her possession. On the 
29th April 1905, an application was made in the High Court 
for the appointment of a Receiver. The widow filed an affi- 
davit in opposition to that application, wdiereiii she stated that 
she had pledged certain of the notes for necessaries and costs 
of the suit. On the 4th May 1905, the Official Receiver w^as 
appointed to be Receiver of the estate of the deceased. 

The petition for probate in the High Court wns subsequently 
dismissed, the Court holding the alleged will propounded by the 
widow" to be a forgery. 

' It will now be convenient to trace the subsequent history 
{so far as it appears from the evidence) of the notes from the 
date they were removed by the "widow in the middle of Decem- 
ber 1904. 

On the 13th March 1905, Upendra Nath Kundu (being the 
person to wffiose' quarters the widow had removed the notes) 
pledged with the .Bank of Bengal certain of the notes of the 
face value of Rs. 25,000 as security for an advance of Rs. 24,000. 

^ On the 18th April 1905, Upendra Nath Kundu pledged a 
further parcel of the notes having a face value of Rs. 10,000 
with the Bank of Bengal as security for an advance of Rs. 9,500. 

On the 1st May 1905, 'Kedarnath, whom the evidence shows 
was ooimeoted ' with the widow, sold to the Bank of Bengal a 
further parcel of the notes' having a face value of Bs. 11,000, 
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' Outlie 29tli May 1905, Upendra sold to the Bank of Bengal 
a further parcel of the notes of the face value of Rs. 2,000. 

On the 21st June 1905, Upendra wrote to the Bank of Bengal 
requesting them to sell the pledged notes of the face value of 
Rs. 35,000. The Bank accordingly did so and paid the balance 
to Upendra. 

Thus the Bank of Bengal acquired notes of the face value 
of Rs. 48,000 out of the notes for Rs. 61,000, which belonged 
to the deceased at his death. All these notes purport to be 
endorsed by the deceased. The Bank of Bengal presented the 
notes for Rs. 48,000 to the Public Debt Office and received in 
exchangeintheir own favour renewed notes for a similar amount. 

The plaintiffs allege that these endorsements purporting 
to be made by the deceased are forgeries. The defendant 
denies this, and further says that, even if the endorsements 
purporting to be made by the deceased on the back of the notes 
are forgeries, yet the Bank of Bengal became ^'holders in 
due course’’' of the notes within the meaning of the Negotiable 
Instruments Act. Now Government Promissory Notes are 
payable to the order of the payee and therefore pass by 
endorsement and delivery only. (Section 46 of the Negotiable 
Instruments Act.) 

A “ holder in due course ” is defined in section 9 of the Act 
as any person who for consideration becomes the possessor of a 
promissory note, bill of exchange or cheque if payable to bearer 
or the payee or endorsee thereof, if payable to or to the order 
of a payee, before the amount mentioned in it became payable, 
and without having sufficient cause to believe that any defect 
existed in the title of the person, from whom he derived title. 

But then the defendant says that under section 58 of the 
Negotiable Instruments Act, the Bank of Bengal, even if 
the signature of the deceased are forgeries, were ‘"holders 
in due course,” as they took the notes from some persons other 
than the deceased in good faith and for value. 

In support ' of " this proposition the defendant relies OU' the 
dictum of Stephen J. in Ghmira Kali Dabee v^ E. P. Ghapman (1 ) 
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With the greatest respect to the learned Judge I am unable 
to agree with his opinion that a person can claim title to 
a negotiable instrument through a forged endorsement. A 
forged endorsement is a nullity, and it must be taken as if 
no such endorsement was on the instrument. The Judgment 
of Russell J. in the case of Hnnsraj Ptirmmmnd v. Buttonfi 
Walji (1) commends itself to me. There does not appear to 
me to be any difference between the law in England and in 
India in this respect. 

The defendant has also this further difficulty in his way 
with regard to a large number of the notes, namely, at the time 
the Bank of Bengal acquired the notes several of them had 
matured , and with respect to these the Bank could not be ‘ holders 
in due course ’ and could therefore only acquire the rights of 
their transferor (section 59 of the Negotiable Instruments Act). 
The real question is therefore whether or not the endorsements 
or the notes purporting to be those of the deceased are or are 
not genuine. Now on whom is the onus as to this issue. 

In my opinion the onus is on the defendant with respect 
to the bills that had not matured. l¥lien once the plaintiffs 
have established, as I have held they have, that the widow ob- 
tained possession of these notes from the lawful owners by means 
of an offence or fraud, the onus of proving that the Bank 
became holders in due course lies on the defendant. 

With respect to the notes that had matured the onus seems 
to me to be obviously on the defendant. 

If that be so it is obvious that the evidence in this case falls 
far short of discharging that onus. But even if the onus were- 
on the plaintiffs, I should hold that the plaintiffs have discharged 
that onus. . There is &st the fact that the notes were free from. ' 
any endorsement on the 'day on which interest was drawn 
June 1904. . Secondly, I think the evidence establishes that 
after that date the notes, except the notes for Rs. 2,000, were not 
pledged with any one. The evidence on behalf of the plaintiffs 
further proves that the notes, except on the occasions when the 
notes, for Rs.: 2, OOO- were:- taken out of the box to raise the two 

- ',11) |1890)' I. R. 24 Bom. 65* 
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sums of Rs. 900 each, and when the box was taken out to restore 
these two notes on their redemption on the 16th July 1904, 
remained in the box until the deceased’s death. There is also 
the important fact that some of the notes given to Khettermoni 
bore no endorsement, whereas one would have expected that, 
if some of the notes were blank endorsed notes without an en- 
dorsement by the deceased and therefore incapable of being 
negotiated, they would not have been given to Khettermoni. 

In these circumstances I hold that the endorsements on the 
notes through which the Bank of Bengal claimed the notes are 
forgeries. 

. I must therefore enter judgment for the plaintiffs for a sum 
which at the present market price represents the value of 
Government Promissory Notes for Rs. 48,000. 

With respect to the interest, which ought to have been re- 
ceived by the plaintiffs, unless the parties can agree upon the 
amount, I must direct a reference to ascertain this amount. 

The defendant must pay to the plaintiffs their costs of this 
suit.. 

Attorney for the plaintiffs : J5. W. Bose S Co ^ 

Attorney for the defendants : Eggm\ 
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APPELLATE CIVIL. 


Before Mr, Justice Oaspersz and Mr. Justice Coxe, 

RAM LOCHAN SINGH 

V. 

BENI PRASAD KUMRI. 

Civil Procedure Code {Act XIV of 1882) s. 492 — Execution of decree — Appli- 
cation to a Owii Court for slay of sale in execution of a decree of a Eevenue 
Court 

The Beveiiue Courts are Courts of Civil iJ'udicatiir© the meaning 

of the Civil Procedure Code, in that their decrees, wlieii transferred in the 
regular course, are to be treated in ah respects as if they were passed by a 
Court of Civil Judicature. 

Heldf therefore, that an ap]3licatiori under section 492 of the Code of 
Civil Procedure for stay of sale in execution of a decree of a Kevenu© Court 
in a suit under section 91-i of Act XII of 18S1, can be entertained by a Civil 
Court. 

OnJcar Singh v, Blaip Singh (1) dissented from. 

App:eal by the plaintiffs, Ram Loehan Singh and others,' 
nxwiliarani Beni. Pers'had Koeri obtained a decree in the Court 
of the Collector of Balia, within the jurisdiction of the AUahabad 
High Court, under section 93 of Act XII of 1881, against, the 
aforesaid plaintiffs on the 30th April 1897. 

The, decree having been- partially executed in the district 
of Balia, was transferred to the district of Chapra, and then, 
to the district of Bhagalpiir, for execution. The property , of 
the judgment-debtors (plaintiffs) having been advertised for 
sale, they put in an application under section 492 of the Code 
of Civil Procedure praying for an injunction to stay the sale 
of the properties attached in execution of the decree 
obtained by the defendants under the Rent Recoveiy '^'A^ 
of the United Provinces (Act XII of 1881), on the ground 
that the said decree was obtained fraudulently. 

Appeal iroiu Order Xo, 38 of- 1907, against the order of Nanda Lai Dey, 
Subordinate Judge of Biiagalpur, dated Jan. 5th, 1907. 

(,1)J1894)-I. L. K. 16 All. 496. ' , , ■ : - 


1908 

Novemher ■ 9, 


VOL. XXXVI.] CALCUTTA SERIES. 


253 


The decree-jfciolder denied that the decree was obtained by 
fraud and stated that the application for injunction was a fri- Kam 

yolous one. The Court below having held that section 492 of Siito^h 

the Code of Civil Procedure did not apply to the present case, 
inasmuch as the decree was of a Revenue Court, rejected the Pkasad 
plaintiffs’ application. Kttmei, 

Against this decision the judgment- debtors (plaintiffs) 
appealed to the High Court. 

Babu Jogesh Ghunder Dey for the appellants. 

Baku Ram Ghurn Mitter and Bobu Joge-ndra Ghunder Ghose 
for the respondent. 


Caspbrsz and Coxe JJ. This appeal comes before us in 
the course of a long litigation, the termination of which is not 
yet in sight. On the 30th April 1897, the defendant ob- 
tained an ex parte decree in suit No. 29 of 1896 under section 93 
of the North-Western Provinces Rent Act (XII of 1881). That 
decree, it is conceded, was executed, and one of the execution 
cases was No. 296 of 1905 in the district of Saran where, it 
appears, the decree of the Balia Revenue Court had been sent 
for execution under the provisions of the Civil Procedure Code. 
Satisfaction not having been obtained, execution was next 
taken in the district of Bhagalpur, also, in terms of the 
Code of Civil Procedure, and the decree-holder attached 188 
bighas of land situated in that district. 

Thereupon, the plaintiffs, who represent the original judg- 
ment-debtors, instituted a title suit No.' 686 of 1906, in the 
Court of the Subordinate Judge of Bhagalpur, and applied for a 
temporary injunction to stay the sale in the execution case 
then pending and arising out of the original ex parte decree of 
1897. The Subordinate Judge granted an ad interim m^xaio- 
tion. On the 5th January 1907, he disposed of the applica- 
tion under section 492 of the Civil Procedure Code, and held 
that the decree contemplated by clause (a), section 492 of the 
Civil Procedure Code means a Civil Court decree, and that, as 
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the decree in the present case was a decree of a Revenue Court, 
section 492 did not apply. He followed the decision of the 
Allahabad High Court in Onhar Singh v. Biwp Singh (1). 
In the result, he allowed the objection, refused to issue any 
injunction, and set aside the ad interim injunction. 

On appeal before us the questions are, first, whether the 
Subordinate Judge’s view of the law is correct; and secondly, 
assuming it to be correct, whether, in the circumstances, he 
should not have allowed a temporary injunction to issue to 
stay the proceedings penduig the disposal of title suit No. 
686 of 1906. 

Upon the first branch of the case, we entertain no doubt 
that the Subordinate Judge’s view of the law is notcoixect. 
The decision in Onkar Singh v. Blmp Singh (1), on which the 
learned Subordhiate Judge placed reliance, is not one which 
accords with the principle laid down by the Judicial Com- 
mittee in Nilmoni Singh Deo v. Tara NatJi Mukerjee (2). The 
decision of their Lordships was analysed and fully considered 
by a Eull Bench of the Allahabad High Court in Madho ProJcash 
Si-ngh v. Mnrli Manohar (3), This decision of the Eull Bench 
of the same Court does not appear to have been brought to the 
attention of the Judges in Onkar Singh v. Bkwp Singh ( 1). We 
are of opinion that the Revenue Courts are Courts of Civil 
Judicature within the meaning of the Civil Procedure Code, in 
that their decrees, when transferred in the regular course, are 
to be treated m all respects as if they were passed by a Court 
of Civil Judicature. To hold the contrary view would lead to 
various anomalies, one of which was mentioned and explained 
at page 303 of the report in the case of Nilmoni Singh Deo v. 
Tara Nath Mukerjee (2). Though the decree of the Revenue 
Court at Balia was a decree in the execution of which relief was 
sought to be obtained from a Court of Civil Judicature, to which 
it has been transferred, that decree did not lose its original 
character. It is only in the course of execution that the Civil 


(1) (1894) I. L. B. 16 All. 496. 

(2) (1882)1. L. E. 9 Calo. 295 ; L. B. 9 I. A. 174. 

(3) (1883) I. L. E. 6 AE. 406. 


VOL. XXXVT.] 


CALCUTTA SERIES. 


255 


Court should treat such a decree in aU respects as if it had been 1908 

passed by itself. 

The result, therefore, must be that the case is one in which 
it was competent to the Subordinate Judge, if he thought fit *’• 
to issue an ad interim injunction staying the execution proceed- PnSll 

ings. Kumbi., 

It has been impressed upon us that we should not interfere 
in this case in order that the Subordinate Judge might consider 
whether he ought to grant a temporary injunction ; but we think 
that we shoirld pass the necessary orders to save both time and 
further expense to the litigant parties. We have to consider 
whether a temporary injunction should now issue. Suit No. 

686 of 1906 is one in which various questions of law are involv- 
ed. Without expressing any opinion on those questions, or 
the issues which appear to have been framed, we tbinlr r suffi- 
cient to say that the alleged value of the property involved 
is Rs. 19,000 ; that the proceedings commenced more than ten 
years ago ; and that the chances of success are not altoge- 
ther in favour of the plaintiff in that suit, which is virtually one 
to set aside the decree of the Revenue Court in another pro- 
vince. . The amount for which execution has been levied comes 
to about Rs. 1 ,300. We think the proper order to pass in this 
case will be that, on the deposit of that amount, namely, Rs. 

1,300 (one thousand and three hundred), in the Court of the 
Subordinate Judge within one month from this date, the Sub- 
ordinate Judge do issue an injunction staying the proceedincrs 

in the execution case No. 1210 of 1906 pending in the First 
Munsif’s Court, Bhagalpur. The amount will, of course, re- 
main in deposit pending the result of suit No. 686 of 1906. 

Appeal allowed. 

S, 0.' Q.i: 
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APPELLATE CIVIL. 

Before^ Mr. J ustic^ Mitra a,nd Mr. J ustice OhiUy, 

TAMIJUDDI 

V. 

ASGAR HOWLADAR. 

Superior landlord — Suh-tenant — Bengal Tenancy Act (Fill of 1886} ^ s. So. 

As long as the interest of the tenant from year to year is not put an end to, 
the superior landlord has no right to eject the sub-lessee, who is not his raiyat, 
and the sub-lessee can maintain a suit for possession of the land, from 
which he is dispossessed by the superior landlord and a tenant of his, who 
is not the lessor of the plaintiff. 

Section 85 of the Bengal Tenancy Act interpreted. 

Qopal Mondal v. Behan Chunder Baneriee (1) and Madan Ghandra Kapali 
V. Jaki Karikar (2) explained and followed. 

Srikant Mondid v. Saroda Kani Moridul (31, Fmel Sheikh v. Keramuddi (4), 
Eamgati Mandul v. Shyama Gharan Duti (5) and BasaratnUa Mundid v. 
Kasirunnes^ia Bihi (6) held inapplicable. 

Secoistd Appeal by the plaintiff. 

Asgar Howladar, the pro forma defendant Fo. 2 in the suit 
and one of the respondents in this appeal was one of ihemaliks 
of the hotda named after him. Within the said Jiotda there is 
a fate in the name of Arman Howladar. The plaintiff, who is 
the appellant in tins appeal, claims the land in suit under 
Arman. The jote is made up of two plots and he is in 
possession of only one plot, being dispossessed of the other in 
Magh 1304 B. S, by the defendant No. 1, who acted in collu- 
sion with Asgar Howladar, the superior landlord. Hence the 
suit for establishment of title and recovery of possession there- 
on..' 

* Appeal from Appellate Decree, Ho. 2106 of 1907, against tb© decree 
of F. J. Graham, Officiating District Judge of Farid pur, dated 13 th June 
1907, reversing the decree of Srish Chandra Koy, offiieiafcuig Mimsiff at 
Bhanga, dated 2nd Marh Ic907. 

(1) (1901)1. L. R. 29 Gale. 148 , (4) (1902) 6 C. W. H. 916. 

(2) (1902) 6 0. W. H. 377. (5) (1902) 6C. W. H, 919. 

(3) (1898) 1. 1.. R. 26;Oalo. 46. ' ■, ■ ' (6) (190e)' 11 0. W. H. 190. 
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The defendants filed a joint written statement and pleaded 
inUf alia that the lease granted by Arman to the plaintiff was 
void under section 85 of the Bengal Tenancy Act, since it was 
for an indefinite period, and that, even if the view were adopted 
that the lease was valid for nine years, that period having come 
to an end about a month after the dispossession, the plaintiff 
could have no title whatever at the date of the institution of 
the suit. 

The Munsiff decreed the suit holding that the plaintiff 
had an existing under-raiyati right in the land in suit. The 
District Judge reversed the decision of the"" Munsiff, up- 
holding the contention of the defendants. 


1908 


Tamijuddi 


t. 

Ascjys 

Howlauab. 


Dr. Priyanafh Sen for the appellant. So long as the 
tenancy of Arman Howladar subsists, the question whether 
the plaintiffs sub-lease is or is not binding against the superior 
landlord cannot arise. The tenancy of Arman Howladar 
serves as a shield to protect the sub-lease from being attached 
by the superior landlord, and the plaintiff is entitled to succeed 
on the basis of the sub-lease to recover possession from the 
defendants. Section 85 of the Bengal Tenancy Act does not 
help the defendants. Firstly, there is no sub-lease executed 
by the raiyat, but there is a kahuUyat executed by the iinder- 
raiyat. Hence sub-section (2) does not stand in the way of its 
registration. Secondly, assuming that a habuUyat stands on the 
same footing as a lease, the lease in this case is not for a term 
exceeding nine years, but is really a lease from year to year. 
Thirdly, sub-section (2) only prohibits registration, and the 
effect of that would be to make the registration ineffectual, if it 
took place in contravention of that sub-section, and the further 
result would be that the case would come under sub-section (1). 
The raiyat himself cannot avoid the sub-lease, and, so long as 
the raiyat^s interest subsists, the under-raiyat is safe. See 
Oopal Mondal v. Eshan Ohunder Banerjee (1) duxid Madan 
Chandra Kapali v. Jaki Karikar (2). In Sfihant Mondul 
V. Saroda Kant Mondal (3) the precise point raised by me 


(I) (190X) I, L. B. 29 Calc. 148. (2) (1902) 6 C. W. K 377. 

(3) (1898) I. L, B, 26 Calc. 46, 
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does not seem to have been argued. If necessary^ I would 
submit the case was wrongly decided. 

Matdvi Wahed Hossein for the respondent. The sub-lease 
was void: Fazelv. Kemmuddi (1), BasaratuUa Mundul r. 
Kasirunnessa Bibi (2). Plaintiff, having no title, cannot succeed. 

Mitra and Chitty JJ. There is no dispute as to the' v 
facts of this case. The defendant No. 2 is the superior land- 
lord. The defendant No. 1 holds a plot of land under him. 

This plot is a portion of a holding held at one time by a raiyat 
Arman Howladar under the defendant No. 2. In 1S89 Arman 
Howladar granted a lease of it along mtli other plots of land 
to the plaintiff. The lease was one from year to year ; 
it was not permanent or for a term of years. The defendant 
No. 2 dispossessed the plaintiff, but the plaintiff is still in pos- 
session of other plots, which he holds under Arman. The pre- 
sent suit was instituted by the plaintiff for recovery of posses- 
sion of this plot, on the ground that he was at least a tenant i 
from year to year under Arman and that the defendants 
had no right to dispossess him. 

On these facts the Munsiff held that the plaintiff was 
entitled to succeed and gave him a decree for possession. The 
lower Appellate Court had come to the conclusion that under 
section 85 of the Bengal Tenancy Act, the lease granted by S 
Arman to the plaintiff was void. The lower Court has also 
held that the plaintiff had no title to rely on in a suit for 
recovery of possession. 

It has, however, been found that the interest of Arman, as 
that of a raiyat, has not been pub an end 'to. The plaintiff 
was paying to Arman the rent, which he was bound to pay 
under the lease of 1889, and , Arman himself was paying rent 
to the second defendant. Wo do not see how we can come to 
the conclusion that the plaintiff had no title to sue for posses- 
sion of the plot in disputed was, under the terms of the 

(1) (1902) 6 0. W. (2) (1906) 11 C. W. N, 190. 
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lease to Mm, a tenant from year to year, and, even if the lease 
was void for certain purposes, it could not be held to be void 
against his own landlord Arman ; and, as long as Arman’s 
interest is not put an end to, the defendant No. 2 has no right 
to eject the plaintiff, who is not Ms raiyat. 

The words of section 85 of the Bengal Tenancy Act appear 
to us to be clear, at least, in one respect, namely, that a sub- 
lease granted by a raiyat is void only under the circumstances 
specified therein as against the landlord, but is not necessarily 
void so far as the raiyat and the under-raiyat themselves are 
concerned. It does not appear to bar the creation of a right 
in the under-raiyat to the extent of the right of the raiyat him- 
self. Sub-section (1) expressly says that a sub-lease shall not 
be valid against the landlord. Sub-section (3) also refers to the 
right of a landlord if a sub-lease was granted before the^passing 
of the Bengal Tenancy Act. Sub-section (2) was put in between 
sub-section (1) and sub-section (3) evidently for the benefit of 
the landlord only to prevent the registration of a document, 
if it creates a tenancy of more than nine years or in perpetuity. 

The lease in the present case is not one for more than nine 
years and is not also permanent, and there was therefore no 
bar to the registraoion of the lease, even if it be considered that 
the kabuiyat had the same effect as a lease. Thus there is 
nothing in section 86 to make the lease to the plaintiff void for 
all purposes. 
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Tamijupdi 
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The lower Appellate Court has relied on certain cases de- 
cided by this Court, but none of them appear to us to be appli- 
cable to the facts of the present case. Gopal Mondal v. Mshan 
Ohunder Banerjee (1) may be used in favour of the contention 
of the plaintiff and supports our view of the law as laid down 
in section 85. It lays down that a sub-lease granted by a raiyat 
in contravention of the provisions of section 85 of the Bengal 
Tenancy Act is void against the landlord only and not against 
the raiyat or any person claiming through the raiyat. To the 
same effect is the decision of this Court in Madan Chandra 


(1) (1901) I. L. B. 29 Calc. 189. 
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J^ctpali V. Jaki Karikar {1). The learned Judges say in the 
Tamijuddi last cited ease that, when an under-raiyat holds under a 

' ■ ■ tJ, 

Asgab ■ written lease for an indefinite time (and in the present case, 
Howlidak lease is also for an indefinite time), the raiyat is 
not entitled to eject him by giving him a notice under section 
49(6), and that the words the sub-lease shall not be valid ” 
in section 85 (3) mean that the sub-lease shall not be valid 
against the landlord. 

The decision in Srikant 3Iondul v. Sarodu Kant Mondul 

(2) might at first sight appear to be against the view taken 
by us, but the question which has been raised before us was not 
distinctly raised before the learned Judges, who decided it, and 
it was not necessary for them to decide this question. The 
same observations would apply to Fa>zel Sheikh v. Keramuddi 

(3) , Eamgati Mandul v. Shyama Gharan DuU (4) and Basa- 
ratulla Mundnl v. Kasirunnessa Bibi (5). 

We are, therefore, of opinion that the decision of the lower 
Appellate Court is erroneous. We accordingly set it aside 
and restore the judgment and decree of the Court of first 
instance with costs in all the Courts. 

(1) (1902) 6 C. W. N, 377, (3) (1902) 6 C. W. N. 916, 

(2) {ISO’s) L L. K. 26 Calc. 46. (4) (1902) 6 C. N. 9i9. 

(5) (1906) n C. W.N. 190, 
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ORIGINAL CIVIL. 

Before Mr. Justice Fletcher, 

ADVOCATE-GENERAL OF BENGAL 

V. 

BELCHAMBERS.* 

Will — Bequest to a charity — General charitable intention — Death of executors 
— Charity not established — Accumulations of interest on fund — Residue of 
estate — Cy-pres doctrine. 

Where a testator has manifested a general charitable intention, the be- 
quest will not fail merely because the executors are dead, and the land which 
the testator desired for his charity is not available for the purpose. The fact'^ 
that a charity has not been established earlier does not render the interest 
accrued on the fund applicable as a portion of the residue of the estate. 

Accumulations of interest form part of the capital for the purpose of carrying 
out the object of the charity. 

OEiGrtTAii Suit. 

This was a suit brought by the Advocate-General of Bengal 
for construction"of the Will of one Kanai LaU deceased under 
the following circumstances. The testator died on the 25th 
November 1884 possessed of considerable property and leav- 
ing him surviving Gopal Lall Seal his only son. The Will, 
which was dated the 10th August 1883, contained, amongst 
other things, a direction to his executors to set apart a sum 
of Rs. 16,000 for a Charitable Dispensary and Rs. 50,000 
for its up-keep, and the testator directed his executors to 
demarcate a portion of his garden house at Ramkristopore 
for the erection of the Dispensary. On the 11th December 
1884, the executors obtained probate of the Will. Subsequent- 
ly, on the 24th November 1886, the executors transferred all the 
property of the testator to the Administrator General of 
Bengal. Thereafter, on the 13th December 1886, Gopal Lall 
Seal brought a suit against the smrviving executors and the 
Administrator General for construction of the Will of his father. 
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On, the 11th March 1887, a decree was made in favour of Gopal 
Lall Seal whereby it was held he took the property subject 
to valid legacies, annuities , ■ and charitable trusts , and' it was also 
referred to Mr. Robert Belchambers, at that, time Registrar 
of the High Court, to enquire into and report upon certain 
matters including the charitable bequest. On the 26th April 
1887, Mr. Robert Belchambers filed his report, by which 
Rs. 66,000 was to be deposited in Court to the credit of a se- 
parate account to be opened in the suit and entitled ‘ Charit- 
able Dispensary,’ and part of the Joint property at Ram- 
kristopore belonging to the deceased and his four brothers, 
should be set apart for the creation of a building for the Dis- 
pensary. This report was confirmed by the High Court 
on the 5th May 1887. The joint property at Ranikristopore 
was however partitioned in 1884, and in consequence it be- 
came impossible to carry out the wishes of the testator. 

The funds now accumulated in Court to the credit of the 
‘ Charitable Dispensary ’ account amounted to Rs. 20,411-1-6 
in cash and Rs. 1,02,100 in Government paper. The plain- 
tiff submitted, that the charitable bequest should be carried 
out in a manner as nearly in conformity with the wishes of 
the testator as the altered circumstances would permit, from 
the fund now standing to the separate account opened in suit 
No. 481 of 1886 and called a ‘Charitable Dispensary,’ and 
further that a proper scheme for the management of the charity 
sliouid be settled by the Cotut. 

Mr, W, H, Knight andJfr. N.N. Sircar iov the defendants. 
Shamul Dhone Dutt, Norendra Lall Dey, Noyan Munjori 
Dassee and Panna Lall Seal, The first question is on clause 
3 of the Will as to whether there is a particular intention. My 
submission being, that it must be a particular intention, for a 
particular poor, and at a particular spot. There is no idea 
of a general intention. Even if the testator had manifested 
a general charitable intention, the bequest must fail, because 
the discretion the testator gave to his executors was a 
personal one to erect a dispensary on a particular piece of 
land, but by reason of the death of all the executors and 
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3Ir. B, 0, 31itter and Jir. Eggar for the AdYocate-General. 
My contention is that this is not a gift to a particular 
charity. [Metcher J. I do not want to hear you any further.] 

Jf. H. D. Bose for the defendant, Robert Belchambers. 

Fletcher J. This is a suit brought by the Advocate- 
General for the purpose of having a scheme framed with re- 
ference to certain charitable bequests contained in the Will 
of Kanai Lall Seal, who died on the 25th ISTovember 1884. He 
appears to have been a man of considerable wealth. 

By his Will, which is dated the 10th August 1883, after 
appointing his sister’s husband, his wife, brother-in-law and 
his brother,, his manager, James 'Meak and his dewan execu- 
tors and executrix, the testator makes provision for the 
charitable bequests in question. 

The terms of clause 3 of his Will are as follows : — 

‘‘ I give in charity twelve to sixteen thousand rupees for 
building a lower roomed house. and premises for the establish-' 

(1) (1854) 18 Beav, 552, 553, 


certain partition proceedings, the testator’s estate ceased to 
have any interest in the land in question. Consequently the 
intention of the testator must fail. Further the clause in the 
Will is too wide for a charitable gift. Hone of the requisities of 
a valid charitable gift exist there. It is a condition precedent, 
and the condition having become impossible the gift is void. 
On the question of the surplus of Rs. 60,000, the testator did 
not contemplate multiplying his charity by two. He never 
contemplated that the fund should go as from his death to the 
charity. The testator contemplated an interval of uncertain 
duration, and it was not until that interval had elapsed that 
the charitable gift would arise. Is the position altered by 
the fact" that instead of a year elapsing or six months, a period 
of 20 years had elapsed ? I submit it makes no difference at 
all. The Court has not only to look to the intention, but to 
the express intention. Forbes v. Forbes (1) distinguished. 
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1908 ment of a Charitable Dispensary, and fifty thousand rupees 
Advocate for carrying on the said Dispensary. The executors shall 
Bbnoai, demarcate one portion of the joint garden house we have 
Bedcham- Ramkristoporegram as my separate share, and erect the 
BEKS. buildings thereon, and after purchasing Company’s papers 
Fletcheb for fifty thousand rupees, shall, out of the interest thereof, 
continue to carry on the work of the Charitable Dispensary. 
On to the said Dispensary (they) shall put up a signboard 
(slab) of stone with my name written on it, and (they) shall 
likewise have the power of paying over the said amount, and 
making over the charge of carrying on the work of the said 
Charitable Dispensary into the hands of Government.” 

’ After the death of Kanai Lall Seal an administration suit 
was started by Gopal Lall Seal, his only son, for the purpose 
of administering the estate, and in course of that adminis- 
tration suit, a reference was made to the Registrar to enquire 
and report upon certain matters including the public chari- 
table bequest contained in the' third paragraph of his Will. 

On the 26th April 1887, the Registrar reports ; — “A sum of 
Rs. 66,000 should be deposited in Court to the credit of a 
separate account to be opened in this suit and entitled Charit- 
able Dispensary.” 

In accordance with the terms of that report, which was 
confirmed by an order of this Court on the 6th May 1887, 
a sum of Rs. 66,000 was lodged in Court to the credit of a 
separate account, which was opened in Suit 481 of 1886 and 
entitled “ Charitable Dispensary Account ” and these funds 
by the accumulation of interest are now represented by 
G. P. Notes of the nominal value of Rs. 1,02,100 and 
Rs. 20,411-1-6, in cash. Mr. Knight on behalf of the defend- 
ants, other than the defendant Belchambers, has argued, that 
clauses of the WiU does not show any general charitable 
intention, and that the only object the testator had in view 
was, that his trustee should have a license to erect a building 
on a part of the garden house and there carry on the business 
of a dispensary. To that argument I am unable to assent. 
The testator begins clause 3 of his Will by giving in charity. 
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Mr. Knight next argued that the bequest, even if the testator 
had manifested a general charitable intention, must fail, 
because the discretion the testator gave to his executors was 
a personal one to erect a dispensary on a particular piece of 
ground, and that by reason of the death of all the executors 
and also by reason of certam partition proceedings, the 
testator’s estate has ceased to have any interest in the land in 
question, and the testator’s intention must wholly fail. 

But according to the doctrine of Cy-pres, it is quite clear 
that the testator has manifested a general charitable intention, 
this should not fail to be carried out merely because the exe- 
cutors are all dead and the particular land, on which the testator 
desired the dispensary to be erected, is not available for the 
purpose. 

The next point Mr. Knight raises is that his clients are 
blood relations and are entitled to have the administration 
of the charity. On that point I am unable to accept the 
learned Counsel’s argument ; the testator meant the charities 
to be established by his executors and they were to carry 
out the charity, when estabhshed. That was a personal dis- 
cretion vested in the executors. The testator must have 
contemplated that some day his executors would die, and it 
camiot be said he meant the charity to come to an end on 
their death, moreover the testator by his Will provides that 
the executors should have power to make over the charities 
to Government. There are no words in his Will nor is there 
any intention that this particular charity is to remain under 
the administration of any of the testator’s relatives. 

The last point is with regard to accumulations of interest on 
the fund in Court. These funds stand in Court to the credit of a 
separate account. It is well established that when monies have 
been lodged in Court to the credit of a separate account, they 
become separated from the general estate. The interest 
therefore accruing on a fund standing to a separate account 
does not form part of the residue, but goes so as to increase 
the fund in Court. Simply because the charity has not been 
estabhshed earlier does not render the interest, which has 
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accrued on tlie fund in Court, applicable as a portion of the, 
residue of the estate. The aecumulations of interest there- 
fore form part of the capital for the purpose of carrying 
out the charity. There must therefore be a reference to 
Cham.bers to frame a scheme for giving effect to the charity 
designated by the testator in clause 3 of the Will. 

Mr. Knight’s clients may appear on the reference. 

Attorney for the plaintiff : Eggm\ 

Attorneys for the defendants ; 8. D, DuU mid Qhose^ 


B. G, M, 
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APPELLATE CIVIL. 


Before. Mr. Justice Miira and Mr. Justice Carnduff^ 

GOLAB CHAND 

V, 

JANKI KOER.^ 

Saltpetre— Monopoly — Manufacture — Regulation IV of 1814 — Mffect on the 

monopoly. 

The abolition of the monopoly of the East India Company to the manu- 
facture of saltpetre by Regulation IV of 1814 was not intended to affect the 
right of a purchaser of the monopoly to realize his dues either in the shape 
of royalty from the manufacturers or himself to manufacture saltpetre, to the 
exclusion of all other persons or proprietors of land in the nimalcsayar mahal. 

The right to grant license and realize royalty would not be inconsistent 
with the abolition of a monopoly. 

Second Appeal by the defendants. 

In the suit in a;ppeal, Maharani Janki Koer, widow of 
Maharaja Sir Harendra Kishore Singh Bahadur of Betia, 
sought for a declaration of her right to a monopoly in the manu- 
facture of saltpetre and collection of saltpetre earth in village 
Manpura, as well as for an injunction restraining the defend- 
ants from infringing the said right. She further prayed for 
demolition of the sdAt-dihi lately started by the defendants 
in Pous 1311 E.S. in the said village or for possession of the 
same with mesne profits. The defendants denied inter alia 
the plaintiff alleged right to the monopoly. The Munsif 
decreed the suit and, on appeal, the Subordinate Judge affirmed 
the decision of the first Court. 

Bobu Oolap Chandra Sarhar (Bobu DwarJca Nath Mitra and 
Babu Sarat Kumar Mitra with him) for the appellant. Nimak- 
sayar is not Mke other aayar lands. The monopoly was abo- 

* Appeal from Appellate Decree No. 1353 of 1907, against the decree of 
ITmesh Chandra Sen, Additional Subordinate Judge of Mozufferpore, dated 
27th March 1907, affirming the decree of Ashutosh Ghosh, Munsif of Motihosi 
dated 27th January 1906. 


1908 

December If 4 



268 


. CALCUTTA SERIES. 


xxxyi. 


1908 

Golab 

Cbanb 


V, 

Jankt 

Kobe. 


iished^ — vide the letter from the Government to the Board of Com- 
missioners in Bihar and Benares ^ dated 24th December 1818. 
What would be the effect of this on the nimaksayar right ? 
The. onus is on the Government or the party ciaiiniiig under 
it to prove reservation? We have all possible rights under; 
the zeniindari grant. [Mitra J. The main question is ^ how 
did later legislation affect the Permanent Settlement ’?] 


Hon. Dr. Mask Behary Ghose (Babn Nalimmnjan Chatterjee 
with him) for the respondent, Bloiiopoly has no connection 
with the title of the Raj to the salt mahal. The nimaksayar 
mahal is a separate niahal. It was like an incorporeal heredita- 
ment. Government caimot settle land with me and receive 
revenue, and then by legislative enactment affect my right. 
[Mitra J. Cannot the Government in its legislative capacity 
wea-ken the effect of its previous executive action ?] But 
what of my title to the land ? Althougli the defendants 
are the owners, the plaintiff has the sole right to the saltpetre 
lands. [Mitra J. Was the nimaksayar mahal separated 
from the estate ? If it was, the Raj could have an injunction.] 
The right to the land also is mine. It is an exclusive right. 
[Mitra J. Look at the prayers in your plaint.] 


Bobu Golap Chandra Sarkaf in reply. The Permanent 
Settlement merely declared the Zemindars to be the actual pro- 
prietors. [Mitra J. But the Government had its share. 
It had rights to settle land.] Yes, the Government settled 
the revenue arising out of nimaksayar with the Mukerjees, 
and they sold their right to the Betia Raj. The monopoly is 
now gone. The Baj may have Malikarm. After the passing 
of Regulation IV of 1814, the Government has only a 
share in the salt revenue, and it can settle that share 
only. The respondent can claim only a portion — vide 
Hunter’s Statistical Accounts, VoL XIII, pages 289, 349, and 
Regulation VIII of 1819, Section 12. The old Hindu law 
is applicable, see Regulations XXXVII and XIX of 1793. 
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Mitba and Carnduff JJ. We haye no donbt on tlie 
facts proved in the case that the plaintiff as the present proprie- 
tress of the Betia Raj is entitled to a declaration of her right 
as the Permanent Settlement-holder under Government of the 
saltpetre mahal of Sarkar Champaran, which inelndes the 
village Manpura owned by the defendant appellant. The 
settlement papers of 1791 and 1793 conclnsively prove that the 
nimahsayar mahal of Sarkar Champaran along with the villages 
Sangrampore and others was settled with the MukerjeeSj and 
that the revenue for the nimaksayar mahal was separately 
assessed at Rs. 2,293 and odd. The revenue was regularly 
paid to the Government in later years. The mahal passed to 
the Betia Raj by purchase in 1804, and the predecessors of the 
plaintiff were in possession and paid regularly the Government 
dues according to the assessment made by the Government, 

It is also clear from the documents and the findings of fact 
arrived at by the lower appellate Court that the right to the ni- 
maksayar dues was exclusive, and that what passed by the 
settlement with the Mukerjees and the purchase of their right 
by the Betia Raj was the right which was exercised by the East 
India Company by virtue of the grants made by the Nawabs 
Mix Zafer and Kassim Ali and the Dewani of the 12th August 
1765. The plaintiff, it appears to us, is entitled to exercise 
the same right. 

Regulations VIII of 1812 and IV of 1814 were not intend- 
ed either to extend or to limit the right which the Betia 
Raj had to the nimaksayar mahal in Sarkar Champaran. 
The abolition of the monopoly of the East India Company by 
the latter Regulation was not intended to affect the right of the 
Raj to realise its dues either in the shape of royalty from the 
manufacturers or itseff to manufacture saltpetre to the exclu- 
sion of all other persons or proprietors of land in Sarkar Cham- 
paran. The right to grant licenses and realise royalty would 
not be inconsistent with the abolition of monopoly. 

There is, however, no distinct finding in the judgment of 
the lower appellate Court as to the way in which the East India 
Company exercised the right it had under the grants from, the 
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Nawabs before settlement witb the Mnkerjees, and there is also 
no finding as to bow, at or about tbe settlements in the last 
decade of tbe eighteenth centurj^ the right was exercised by 
the settlement-holders. We do not think that the reliefs claimed 
in the plaint or any of them should be granted without a distinct 
finding as to the mode of user. 

It is conceded by Dr. Rash Behari Gliose that the plaintifi 
is not entitled to a declaration as to her right to a monopoly in 
the inaiiufactiire of saltpetre. It is also conceded that the 
second prayer in the plaint, i.e,, the prayer for injunction, can- 
not be founded on the ground of the existence of a right to a 
monopoly. She may have an injunction on the ground of her 
exclusive right, if any, as conferred by the settlement under 
which she holds the nimaksayar mahaL She cannot also be 
aliow^ed the third relief claimed in the plaint, t.e., the demoli- 
tion or possession of the Dihi at Manpura. Her prayer for 
damages must follow the finding as to the mode of the user. 
We do not, however, see how she may get a decree for mesne 
profits as allowed by the lower Courts. 

We, therefore, direct a remand to the lower appellate Court 
for ascertaining from the evidence on the record and such other 
evidence as the parties may produce, the precise way in which 
the exclusive right claimed by the plaintiff was exercised in the 
past. The decree should be in accordance with the finding 
that may be arrived at and the observations made above. 

The costs of this appeal as well as those of the lower Courts 
will abide the result. 


S. M, 


Case remanded. 
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Before Mr. Justice Woodroffe, 

IN THE MATTER OF JOGENDRA NATH MUKHUTI 
AND OTHERS.* 

Leas&- — Covenant — Calcutta Mimicipal Act {Bengal Act III of 1899)^ s. 
556 — Tenders, invitation of, vAien not obligatory — Specific Relief Act 
{I of 1877} f s. 45 — Mandamus. 

Section 556 of the Calcutta Municipal Act enables the Corporation to lease 
any property vested in them on any terms they think fit, without previously 
calling for any tenders : however the form of a lease cannot be given to a 
transaction, which properly falls under section 88 of the Act. 

Although a covenant in a lease, or in respect of a lease, is in a sense a con- 
tract ; if it relates to the demised premises and is not independent of them, 
it does not fall within the purview of section 88 of the Calcutta Municipal 
Act, and it is not obligatory upon the Corporation to call for tenders in respect 
of such a contract . 

Civil Rule. 

This was an application under section 45 of the Specific 
Relief Act for an order in the nature of a mmidamus to com- 
pel the Municipal Corporation of Calcutta to call for tenders 
in terms of section 88 of the Calcutta Municipal Act, in 
respect of the removal of the city refuse, before giving effect 
to the proposals of the Special Committee appointed by it to 
consider the matter. 

Certain lands and tenements situate at Dhappa, in the 
Suburbs of Calcutta, known as the Dhappa Square Mile 
with certain other lands, fisheries and fish hat contiguous 
thereto were vested in the Corporation of Calcutta, and had 
been used by them for a number of years for the purpose 
of depositing the refuse of the city. 

On May 1st, 1879, on© Bhoba Nath Sen obtained a leaseofa 
portion of the said lands and of certain fishing rights from the 
Corporation and in the following May obtained a lease of the 
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reinaiiiiiig portion, thus becoming the sole lessee of the whole 
of the lands and tenements and fishing rights and ^ fish hat 
for a period of 19 years ending with the SGtli April 1899., . On 
the expiry of the above .lease, Biioba ISlath Sen obtained a, ,, 
renewal for a further period of 10 years from the 1st Janu-' 
ary 1900 to the 31st December 1909, .at a consolidated annual, 
rental of Rs. 13,263. 

With regard to the deposit of ■ the city refuse at the ‘ 'Dhappa 
Square Mile/’ it was alleged that it had been the invariable 
practice of the Corporation- to enter into separate agreements, 
independent of the lease of the premises, for unloading the 
waggons of refuse at the ''Square Mile.” Such a separate 
agreement was entered into with Bhoba Nath Sen for a period 
terminating with his renewed lease on December 31st, 1909, 
at the annual cost to the Corporation of about Rs. 42,000. 

On the 29th October 1906, Bhoba Nath Sen proposed to 
the Chairman of the Corporation certain schemes for the 
impro vement of the " Square Mile ” and the fisheries at- 
tached, which he w^as willing to undertake, in consideration 
of the Corporation renewing the current lease on its expiry, 
for a further term of 20 years "on a fair and equitable 
rental.’^’ In connection with these proposals a report was 
submitted by the Secretary to the Corporation, dealing 
with the history, the character and the previous use made of 
the “ Square Mile.” On the 18th December 1907, at a meet- 
ing of the Corporation, a Special Committee was appointed 
to consider the proposed schemes, and on the 8th January 
1908, tlie Corporation further referred to the Special Committee 
the question of the charges of unloading the refuse-waggons. 

It appears that offers were received by the Corporation 
from : others, besides Bhoba Nath Sen, in respect of the lease;- A 
of the premises and the work of unloading the waggons, in- 
cluding an application from Jogendra Nath Miikhuti on the 
2nd March 1908, : All , these - off ers ' were rejected by the 
Special Committee, who finaU decided on the 8th May 1908 
that no tender should^ b invited for the lease of the premises 
and the work of unloading the . w’-aggons. Thereafter at the 
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instance of the Special Committee, the Chairman drew up a 
report recommending to the Corporation that in order to save 
unnecessary cost and trouble the lease of the Square Mile 
and the contract to unload the waggons should be combined, 
and that a lease of the Square Mile ” should be granted to 
Bhoba Math Sen for a period of 22 years, on certain terms, 
one of the terms being that the lessee should undertake to 
do the work of unloading the waggons without receiving any 
separate payment. This report was confirmed by the Cor- 
poration on the 22nd July 1908. 

Thereupon, on the 28th July 1908, Jogendra Nath Mukhuti, 
with two rate-payers of the Corporation, alleging that the 
Chairman and the Corporation had acted ultra vires, applied 
for and obtained a rule on the Corporation of Calcutta, the 
General Committee, and the Chairman of the Corporation, 
and Bhoba Nath Sen to shew cause why the Chairman and 
the Corporation should not forbear from accepting the offer 
of Bhoba Nath Sen, until after tenders had been invited in 
accordance with law and why the General Committee of the 
Corporation should not give notice by advertisement in local 
newspapers inviting tenders for the contract for unloading 
waggons of refuse at the lands called the Dhappa Square 
Mile, and for the lease of the lands and tenements situate at 
Dhappa known as and called the Dhappa Square Mile and 
also for the lease of certain other lands and fisheries and fish 
hi-t contiguous thereto and why the Chairman and the 
Corporation should not otherwise proceed in accordance 
with law.” 

The Rule came on for hearing on the 10th August 1908. 

The Advocate-General, -Mr. Sinha {Mr. Stokes with him) 
for the Corporation. In the circumstances of this matter, 
the Corporation has full discretion to grant a lease of the 
premises and to arrange for the unloading of the refuse- 
waggons without inviting tenders. Section 88 of the Calcutta 
Municipal Act has no application. The work of unloading 
is intimately connected with the demised premises, and the 
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contract for unloading is a coTcnaiit of tlie lease, and is not 
siicli as falls within, the 'purview of section 8.8. The Qimn v. 
Gaskarthil) was referred to. A similar section in the 
Public Health Act (38 and 39 Viet. C. 35) has been held to. 
be merely directory. See SoothiU Upper Grhwn Council v. 
WakefieM Btiral Cmmcil (2). Under section 556 of the 
Calcutta Municipal Act, the Corporation has fiiU power to 
grant a lease of any premises vested in them, on such terms 
as they may think fit. 

3Ir. B, G. MiMer {Mr, B. L, Mitter with him) for Bhoba 
Nath Sen supported the argument of the Advocate-General. 

Mr, Ghahravarti {3Ir, Lahiri with him) for Jogendra Nath 
Mukhuti in support of the rule. The Chairmaii and the 
Corporation have acted ultra uires, and this Court has juris- 
diction to grant relief to a party aggrieved. The proper 
form of seeking relief is by an application under section 45 
of the Specific Relief Jact for an order in the nature of a man- 
damus. See The Banh of Bo^nhay v. Suleman Somji (3), 
In re Tarabai (4:) , Londoji County Cotmcil v. Attorney G€mra.l{5), 
The facts of this case are covered not by section 556 but by 
section 88 of the Calcutta Municipal Act. The true nature 
and not the form of the transaction must be regarded. See 
In re Watso7i (6). Instead of the contract for the disposal 
of the refuse being a term in the lease, the lease itself was 
ancillary to the main provision in the engagement, which 
was for the disposal of the refuse of Calcutta, It was sought 
to evade the operation of section 88, by representing the 
transaction under the colour of a lease, thus committing 
a fraud on the Act. See Maxwell on Statutes , 3rd edition, pages 
171, 186, 475; Craies on Statutes, 4th edition, pages 77, 223, 
224. 

Cur adv, vuU. 

(1) (1S80) L. R. 5 Q. B. D. 321. (4) (1905) 7 Bom. 

(2) [1905] 2 Oh. 5m (5) [1902] A. 0. 165. 

(3) (1908) 12 0. W.N. 825. (6) (1890) L. R. 25 Q. B, D. 27. 
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WooDEOFFE J. This is an application for an order in the 
nature of a mandamus to compel the Corporation to call for 
tenders in respect of the removal of the city refuse before 
giving effect to the proposals of the Special Committee appoint- 
ed by it to consider the matter. This work has been done 
by Babu Bhoba hTatli Sen since 1879 and has been carried 
out to the satisfaction of the Corporation. He has also dur- 
ing this period held a lease of theDha-ppa Scj[uare Mile into 
which the refuse is dumped. The Corporation consider that 
it is advisable that the benefit of the lease and the discharge 
of the work of unloading should go to and be done by the 
same person. As the present lessee’^s lease will expire next 
year the question of its renevv^ai has been before the Secretary 
of the Corporation, the Estates and General Purposes Com- 
mittee and a Special Committee, and they after a full con- 
sideration of the madter have reported that it is advisable that 
the lease of the Square Mile and the work of the removal of 
city refuse should go together and be granted and made over 
to Babu Bhoba Nath Sen. The present proposals are how- 
ever for a different arrangement than heretofore. At the 
present time Babu Bhoba Nath Sen pays a rental for the land 
and receives a sum of money for the work done by him. It 
is proposed now to grant him a lease on the terms that he 
do the work of unloading without charge. This proposal 
is about to be put before the Corporation. Another person, 
who desires to get for himself the contract for the unloading 
of the city refuse, objects to this being done. He and a rate- 
payer, whom he has associated with himself, say that the pro- 
posal of the Select Committee cannot be accepted without 
first calling for tenders. If there is a discretion in the matter, 
then the Corporation have full discretion. They know far 
better than I do what is the best proposal to adopt in the 
public interest. There is no reason whatever to suppose 
that they are not guided solely by the requirements of such 
interest. The charges made on this head in the petition are 
ridiculous. The point however before me is this, and it is 
a bare point of law, viz.* Is the discretion of the Corporation 
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controliecl by the prorisions of section SB of the Municipal 
Act, 'wliicli requires that in tlic case of contracts for the ex- 
eciitioiiof any work involviiig an expenditure of over Bs. 10,000, 
tenders should he called for. Had tliere been simply a. con- 
tract for the unloading of the refuse at a certain charge then 
no doubt that section would have applied. This is not dis- 
puted. But the proposal licu'e is that Baliii Eboija Xath Sen 
should do the work without charge as a term and condition 
of a lease of the Scf uare Mile wliicli is gi'anted to him upon 

this and other considerations. Section 556 enables the Cor- 
poration to lease any property vested in them (and the Square 
Mile is so vested) on any terms they think fit. No tenders 
are required before the property is leased. No doubt an 
agreement for a lease is a contract tlioiigh the lease when 
completed is a conveinuice. Further, a covenant in the lease 
is a contract, and in this sense the covenant in respect of the 
lease is a contract. The question, how^ever, is whet her it is 
a contract vdtliin the meaning of section S8 and governed by 
it. It is of course conceded that the law cannot be evaded 
by giving the form of a lease to a transaction ivhich properly 
falls under section 88. Whether this has been done must be 
determined on the facts of each particular case. A test, 
which may be applied, is this : — Is the covenant one which 
relates to the demised premises, or is it independent of them. 
In this ease it so relates. The covenant and the lease are 
closely related to one another. The refuse is unloaded into 
the Square Mile with a view not only to the disposal of the 
former, but the reclamation of the latter. And experience 
has shewn that this reclamation can be best effected when 
both the duty of unloading and the benefits of the lease of 
the land, are cast upon and vested in the same person. The 
fact which is relied on by the applicant that the lease is ter“ 
mhaable upon a different mode being agreed to as to the dis- 
posal of the refuse so far from destroying the relation to which 
I have referred, on the contrary, confirms it. In my opinion 
the present case is not governed by section 88 and it is not 
obligatory upon the Corporation to call for tenders. To hold 
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otherwise would be to prohibit the Corporation from granting 
a lease without calling for tenders which the law does not re- 
quire. The rule is accordingly discharged with costs. 

As the rule was served on Babu Bhoba Nath Sen and as in 
my opinion the latter was entitled to be heard separately, 
separate costs are allowed to him and to the other party to 
the rule, the Corporation. 

Rule discharged. 

Attorney for the applicants : 8, 0, Mitter. 

Attorney for the Corporation : 31, L, Sen, 

Attorneys for the lessee : G, C, Chunder S Co. 

ar. 0. 
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Before Sir Francis Maclean, K.GJ.E., Gkief Justice and Mr, 
Justice Doss 


^ 1908 
3Iay 6m 


HARI CHARAX SAXT 

V. 

KAILASH CHANDRA BHUYAN/^^ 

Malicious prosecution — Malice — Beasonable- ami probable cause — Darna/jzs — ^ 
Liahilitp of coinplainant. 

Where it is found that the defendant not only lodged the complaint 
before the police, but virtually fabricated false evidence to procure the 
plaintiff’s conviction, and there was a want of reasonable and probable 
cause for tlie institution of the criminal case, the defendant must be held to 
be the real and virtual prosecutor and liable for damages. 

BKul Ghcmd Patro ?.?. Palun Bas (1) followed. 

Second Appeal by tlie defendant. 

Hari Cliaran Saixt., the defendant-appellant, charged S35'ariia 
Cliaran Bliuyan and Kailash Chandra Blinj^an in two cases 
under section 406 of the Indian Penal Code, with having 
committed criminal breach of trust in respect of fiwe bags of 
paddy worth about Rs. 14. The Deputy Magistrate of Alipur 
found the accused not guilty and acquitted them. Thereafter 
the two accused instituted two suits for damages for mali- 
cious prosecution against the said Hari Charan Sant at 
whose instance the criminal prosecution was instituted by 
the Crown. 

The Munsif held that the defendant did not set the Magis- 
trate in motion and could not be regarded as the prosecutor and 
concluded from the facts of the case that there was reasonable 
and probable cause for the institution of the criminal case. 
On appeal, the Subordinate Judge upset the finding and the 
judgment of the Munsif, characterising the evidence in the 

’^Appeals from Appellate Decrees, Nos. 596, etc. of 1907 , against the decrees 
of Annada Prasad BagcM, Subordinate Judge of 24-Parganas, dated 18th 
December 1906, modifying the decrees of Pankaja Kumar Chatterjee, 
Munsif of Alipur, dated 17th May 1906. 

(I) (1903) 12 a W. N. 818;^ 
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criminal case as false and finding that there was no reasonable 
and probable cause for lodging the criminal complaint 
that the defendant took an active and material part in the 
prosecution, and that the Magistrate treated the defendant 
as the virtual prosecutor. He therefore held him liable for 
damages and allowed Rs. 15 to each of the accused as a 
solatium, besides other amounts for costs for processes and for 
engaging a mukhtear. 

Babu Shiva Prasanna Bhattacharya for the appellant 
Everything depends on the meaning of the word ‘prosecute’ 
See Clarke and Lindsell on Torts, page 641. Narasinga Row v 
Muthaya Pillai ( 1 ), Dudhnath Kandur. Mathura Prasad {2) 
Gunnesh Dutt Singh v. Mugmeram Chowdhry (3) are all fo 
my favour. [Maclean 0. J. But the findings of fact are 
against you.] 

I did not set the law in motion. There is no charge that I 
misled the police. Bhul Chandra Patro v. Palun Baa (4) 
proceeds on the basis that there was want of reasonable and 
probable cause and is distinguishable from this case. Here 
the case is the other way. Abrath v. The North Eastern 
Railway Company (5) cited in the case cited above has no 
bearing. [Maclean 0. J. Fitz-John v. Mackinder is against 
you.] Wyatt Y. White (7) is in my favour. My client was 
interested in watching the proceedings and therefore appointed 
a mukhtear. It is really the Court inspector, who prosecuted. 
See also Criminal Procedure Code, sections 593 and 694. 

Mr. 0. Sarkar for the respondents was not called upon. 


Maclean C. J. This is an action for malicious prosecution. 
The defendant, it appears, gave information to the police* 
upon which the plaintiff was arrested and brought before the 
Magistrate and subsequently acquitted. The case comes 


(1) (1902) I. L. R. 26 M«d. 302. (3) (1872) II B. L, R. 321. 

(2) (1902) I. L. R. 24 An. 317. (4) (1903) 12 C. W. N. 818 ' foot 

(5) (1883) L. B. 11 Q. B. D. 440 ; L. B. 11 App. Cases 247. 


■note. 


(6) (1801) 9 0. B. N. S. 505, 538. (7) (1860) 29 L. J. Exch. D. 193. 
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before us on, second appeal, and we must take .the findings 
of tlie. Judge in the 'Comt below as binding. upon us. .Tbat 
Court .lias decided against the appellant and decreed a very 
small amount of damages. The appellant appeals : and he 
says that the action would not lie, that he was not the pro- 
secutor, but that the police were the prosecutors. Now, vhat 
are the findings of the Court below ? There are findings of 
malice, findings of want of reasonable and probable cause 
for the institution of the criminal case. The Judge also 
finds, ‘‘ The defendant did not only lodge the complaint 
before the police, but did virtually fabricate false evidence 
to procure the plaintiff ^s conviction. The defendant did 
actually appoint a mukhtear to prosecute the plaintiff. 
The mukhtearnamah shows for what object the mukhtear 
was appointed. It was clearly stated in it that the mukhtear 
was to ' prosecute,’ and the evidence is that the mukhtear did 
actually cross-examine the defence-witnesses before the Magis- 
trate : and, as stated before the Magistrate, treated the defend- 
ant as the virtual prosecutor.’’ I think upon these findings 
it is clear that the defendant was the real and virtual prosecu- 
tor. The case is identical with the case of BMil GhmidPatro v. 
Palun Bas{l) and in the judgment in that case some English 
authorities are referred to, which support the view of the 
present lower Appellate Court. I might almost avail myseff of 
the language of Chief Justice Cockbuni in the case of Fitz- 
John V. Mackinder (2), where he says, “ I can only say that 
in my opinion it would be a lamentable reproach to our law if 
a claim for redress for so grievous a wrong could be defeated 
by legal difficulties of a purely technical character.” I think 
in this case it would be lamentable if, taking the facts as 
found, it were held that the plaintiff had no redress. 

The appeals, therefore, fail and must be dismissed with costs. 


Doss J. I agree. 


Appeals dismiss^. 


(1) (1903) 12 0. W. 818. 


(2) (1861) 9 C. B. N. S. 633. 
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Before Sir Francis W, Maclean ^ E.CA.E., Chief Justice^ and 
ilifr. Justice Car^idiiff, 

FANINDRA NATH BANERJEE 

V. 

EMPEROR.* 

Charge — Jury — Heads of charge — Contents off and time of recording heads of 
charge — Misdirection of Jury — Omission to read whole of the depositions 
of witnesses — Omission to direct Jury to draw a “ presumption''^ against the 
prosecution^ when certain xoitnesses were 7iot called — Direction in rioting 
cases — Oral proof of $tate7nents hy witnesses to the police — Criminal Pro- 
cedure Code (Act V of 189$), ss, 162, 297, and 367 — Circular Orders 
of the High Court, Chap, 1 , Order 69 — Evidence Act (1 of 1872) ss. 114, 
111. (g) and 167 — Indian Penal Code (Act XLV of 1860) ss. 141, and 

Ifc is not necessary that the heads of charge to the Jury should bo reduced 
to writing before delivery of the charge, but they ought to be written as soon 
as possible thereafter and when the facts are fresh in the Judge’s mind. 

The heads of charge should represent with absolute accuracy the substance 
of the charge, and be such as to enable the High Court on appeal to see 
distinctly, whether the case was fairly and properly placed before the Jury. 
Circular Orders of the High Court, Chap). I, Order 69, referred to. 

It is not incumbent on the Judge to read the whole of the depositions of 
the witnesses to the J ury. It is enough that references have been made to 
them so as to sufficiently attract their attention to them. 

It is not necessary that the J udge should direct the Jury, in so many words, 
that the omission of the prosecution to call certain witnesses raised 
a “presumption,” under the Evid 0 nce’’Aet' (I of 1872), s. 114., III. (g), that 
their evidence would be unfavourable to the Grown, if he has pointed out that 
the Jury might properly draw any inference they pleased from such omission 

Section 141 of the Penal Cod© is sufficiently explained to the Jury, if the 
Judge has told them that, if five persons go in a body with the common object 
of murdering a man, and if he is killed in the prosecution of the common 
object, then, no matter who struck the fatal blow, all are equally guilty of 
■ ■ 802 . 

murder under ss. of the Penal Code, 

■ , 114 

Section 162 of the present Criminal Procedure Code prohibits the use of 
the record of the statement of a witness taken under section 161 as evidence, 
but does not over-ride the general provisions of the Evidence Act as to 
proof of such statement by oral evidence, and such statement is admissible 
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^ Criminal Appeals Hos. 69S— 695 of 1908, against the order of L. Palit, 
Sessions Judge of Jessore^ dated the 5th of June 1908. 
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Nath, 
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■ V. ' 
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under s. 157 „ of the Act in corroboration of the evidence of . the witness 
given at the trial. ■" 

The proAUso to section 162 of the present Cod© is confined to, and is for 
the benefit of, the accused. 

QueeM’Smpress v. Bhairab CJmnder CJmcherhutty (i) distinguished. 
Emperor w. Narayan Raghtmath Fatki (2), per Beaman J., dissented from. 
Beg. A". Uttamcliand Kapurcliand (3), Q.nd^EmpTes8 v. Kali Churn Chunari [i) 
referred to. 

Criminal Appeals. 

The appellants were tried before the Sessions Judge of 
Jessore with a Jury -who, by a majority of four to one, convict- 
ed them under sections of the Penal Code. The Judge, 
accepting the verdict of the majority, sentenced the accused 
to transportation for life on the otli June 1908, and they now 
apjiealed to the High Court. 

Mr.K.N.CJiowdJiry (Babu Narendra Kuniar Hose with him 
in No. 693, and Bahu Monmotho Nath Mukerjee in Nos. 694 
and 695) for the appellants. The heads of charge were 
not written out till a month after. This is not contem- 
plated by the law. Refers to s. 367 of the Code. The 
Judge has misdirected the Jury on several points. He has 
not read out the medical evidence to them, nor has he told 
them that the omission of the prosecution to call important 
witnesses railed a presumption that their evidence would 
have been unfavourable to the Ci-own ; See the Evidence Act 
s. 114, III {g). His direction to the Jury on s. 141 of the 
Penal Code is not explicit. He has further wrongly admitted 
oral evidence of the statement of a witness made to the 
police during the police investigation. Such statement can- 
not be used under s. 162 of the Code to corroborate the 
witness giving evidence in Court ; See Queen-Bmpress v. 
Bhairab Okunder Chuckerbutty (1) and Emperor v. Narayan 
Raghunath Patki (2). 

Babu Atulya Churn Bose and Babu Bunkim Chunder Sen 
for the Crown. S. 367 does not require a written judgment 


(1) (1898) 2 C. W. N. 702. 

(2) (1907) I. L. R. 32 Bom, UJ. 


(3) (1874) 11 Bom. H. C. 120. 

(4) (1881) I. L, R. 8 Gale. 154. 
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ill such cases. The medical evidence was substantially dealt 
with in the Judge’s charge. S. 162 of the Code does hot 
over-ride the general rule in s. 157 of the Evidence Act. See 
Beg, V UUamchmid Kajyurchand (1) and Empress v. Kali Churn 
Ohunari (2). 

Maclean C. J. and Caendxjef J. These cases were tried 
before a Judge and Jury. The Judge agreeing with a 
majority of the Jury, four to one, convicted the prisoners 
of an offence under section 302 read with section 149 
of the Indian Penal Code, and sentenced them to trans- 
portation for life. The appeals, therefore, caimot suc- 
ceed, unless the appellants can satisfy us that there was 
some misdirection by the learned Judge in his charge to the 
Jury. The first criticism upon the action of the Judge is that, 
whilst the verdict was delivered on the 29th May 1908, and the 
sentence w’'as passed on the 5th June following, his charge to 
the Jury was not ivritten out until the 29th June. Reference 
has been made to section 367 of the Code of Criminal Procedure. 
That section does not assist the appellants, for there is a proviso 
that ‘‘ in trials by Jury, the Court need not write a judgment, 
but the Court of Session should record the heads of the charge 
to the Jury.” There is nothing there as to when it must be 
written, as in the case of a judgment by the Court dealt with 
in a preceding part of the section. If we refer to 
the Circular Orders of this Court, Chapter I, Order 59, we find 
an express order to the effect that it is not necessary that the 
direction to the Jury should be reduced to writing before de- 
livery, but it is essential that the ‘‘heads of charge” (section 
367) placed upon the record should represent with absolute 
accuracy the substance of the charge, and be such as to enable 
the High Court, in the event of an appeal, to see distinctly, 
whether the case was fairly and properly placed befcre the 
Jury. Whilst, therefore, there is nothing in the point to assist 
the appellants, we think it is very unsatisfactory that the charge 
to the Jury was not, in the case before us, written out until 

(2) (1S81) I. L. B. 8 Calo. 154. 
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tlie 29th June, nearly three weeks after the sentence. ■ We 
are strongly of opinion that in these cases siieh charge ought 
to be mitten out as soon as possible aften the charge to . the 
Jury lias been actually delivered, and viien the facts of the 
case are fresh in the mind of the Judge. 

The first point of misdirection is that the Judge did not 
read the medical evidence to the Jury, but one has only to look 
a>t the charge to see that there were frequent references to the 
medical evidence. There is nothing that makes it incumbent 
upon any Judge to read the whole of the depositions of the 
witnesses to the Jury, and, we think, in the present case the 
medical evidence was sufficiently attracted to their attention. 

Then it is said that the Judge did not sufficient W w^arn the 
Jury that the omission of the prosecution to call certain 
witnesses, and particularly the paDvi-bearers, raised a pre- 
sumption that their evidence -would be unfavourable to the 
proseeirtion, and reference is made to section 114 III, {g) 
of the Evidence Act. It is perfectly true that in his charge we 
do not find the ivord - presumption/’ but again and again 
the Judge has pointed out to the Jury that they might pro- 
perly draw any inferences they pleased from the fact that these 
witnesses were not called. There is no substance in this 
point. 

Then it is suggested that the Judge did not sufficiently 
explain to the Jury the provisions of section 141 of the Indian 
Penal Code. But it appears from a note made by the Judge 
that in the charge to the Jury they were told that, if the five 
persons went in a body with the common object of murdering 
Banku Behari, and, if he was killed in the prosecution of that 
common object, then, no matter which of them struck 
the blow or blows, which caused death, all would be equally 
guilty of murder under section 302, read with section ! 149 of the 
Indian Penal Code. We scarcely think we shGuld be justified 
in saying, if ■ the Judge, as appears, so addressed the Jury, 
that there was any real misdirection on this point. 

There only remains the question whether the Court below 
was wrong in admitting oral evidence^ of a statement made to 
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the police by a witness to corroborate that witness’s deposition 
at the trial The appellant relies upon two reported cases, 
namely, Queen-Empress v. Bliairab Chunder Chuckerbutty , (1) 
and the Full Bench case of Emperor v. Narayan RagJmnatli 
Patki (2). 

In the former it was held that the general provisions of 
section 157 of the Indian Evidence x4ct of 1872 were over- 
ridden by the special provisions of section 162 of the 
Code of Criminal Procedure. But the Code then under con- 
sideration was the Code of 1882 ; the language of the corre- 
sponding section 162 of the present Code is materially different. 
That case is, consequently, distinguishable. In the other 
case the point now raised was not decided by the Full Bench 
in Bombay or before the Court, though there are some obiter 
dicta upon it by one of the learned Judges, Mr, Justice Beaman. 

The language of the respective Codes of 1872, 1882 and 
1898 are different. In that of 1872 section 119 enacted : — “No 
statement so reduced into writing shall be signed by the person 
making it, nor shall it be treated as part of the record or used 
as evidence.” Section 102 of the Code of 1882, on the other 
hand, was thus expressed: — ''Ho statement, other than a 
dying declaration, made by any person to a police officer 
in the course of an investigation under this Chapter shall, if 
reduced to writing, be signed by the person making it or be 
used as evidence against the accused.” The present section 
■ 162 provides that : — “ Ho statement made by any person to 
a police officer in the course of an investigation under this 
' Chapter shall, if taken downi in waiting, be signed by the per- 
son making it, nor shall such writing be used as evidence,” 

In the case of Beg, v. Uttamclmncl KapurcJiand (3) it was 
held that the provisions of^ section 155 of the Indian Evidence 
Act of 1872 w^ere not controlled by section 119 of the Act 
of 1872, the Criminal Procedure Code then in force. This 
view was approved of by Wilson J. in Empress v. Kali Chum.' 
Chunari (4) . The point may be shortly summed up thus. Sec- 

(1) (1898) 2 C. W. N. 702. (3) (1874) 11 Bom. H. C. 120. 

(2) (1907) I. L. R. 32 Bom. 111. (4) (1881) I. L. R. 6 Caic. 154. 
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tioii 15T of the Evidence Act allows the statement by way of 
corroboration to be proved. Section 162 of the Criminal Pro- 
cedure Code, now in force, enacts that, if any such statement 
as is now under consideration is taken do wm in writing, dhe 
writing cannot be used as evidence. If it be said that it is 
a refinement to hold that the waiting cannot be admitted, but 
that the statement, if not reduced to waiting, can, the answer 
is that the Legislature has chosen to alter its language in ■ 
section 162 of the present Criminal Procedure Code, drawing a 
distinction betw’^eeii the statement and the waiting. 

We may add that we have not overlooked the proviso to 
the present section, but that is confined to and for the benefit 
of the defence, as the prosecution have free access to aU the 
police papers. 

There is nothing, therefore, in the special provision of the 
existing Code to over-ride the general provisions of the Evidence 
Act as to the proof by oral evidence of former statements ; 
consequently the oral evidence here objected to was rightly 
admitted by the lower Court. We may add that, apart from 
this, there is sufficient evidence on the record to sustain the 
conviction. 

The result is that we affirm the conviction and sentences and 
dismiss these appeals. 

Appeals dismiss'edn 

E. H. M. 


VOL. XXXVI.] 


CALCUTTA SERIES. 


287 


APPELLATE CIVIL 

Before Mr, Justice Slvarftiddin and Mr, Justice Coxe, 

UDOY CHANDEA KAEJI, 

■ ■ ' V, 

NRIPENDRA NARAYAN BHTJP.^ 

Bengal Tenancy Act (VIII of 1S85) as, BOy 106 — Presumption as to amount 
of rent — Permanent tenure. 

The plaintiff’s predecessors held a tenure from long before the Permanent 
Settlement at a rental of Bs. 4-8-0. In 1884 the tenure was split up into two 
tenancies each bearing a rental of Rs. 2-4-0. In the Record of Rights of 
1906 the tenure was described as not held at a fixed rent. The plaintiff 
brought a suit under s. 106 of the Bengal Tenancy Act claiming the tenure 
to be a permanent one, and the rent as fixed in perpetuity : — 

Heldy that the old tenure did not still exist in the shape of the two new 
tenancies, the land held by the tenure-holder being affected by the divi- 
sion, under clause (3) of section 50 of the Bengal Tenancy Act. 

SicoND Appeal by Udoy Cbandra Karji, the plaintiff. 

The plaintiff was a tenure-holder in respect of a jote paying 
a rental of Rs. 2-4-0. In the record of rights, which was pre- 
pared in 1906, the tenure in question had been recorded 
by the Settlement Officer as not - permanent and not held 
upon a fixed rent. Thereupon, the plaintiff brought a suit 
under section 106 of the Bengal Tenancy Act claiming the 
rent to be fixed in perpetuity and not liable to enhancement. 

It appears, that the plaintiff's predecessors held the original 
tenure, since long before the Permanent Settlement, at a 
rental of Rs. 4-8-0 for the entire tenure. In 1884 the 
tenure was split up into two, each bearing a rent of Rs. 2-4-0, 

The defendants contended that the rent was not fixed, 
nor was the tenure permanent. 

The Settlement Officer having found that the plaintiff had 
held the tenure practically on an unaltered rental since the 

* Appeal from Appellate Decree, Ho. 2364 of 1907, against the decree of 
Bernard V. Hicholl, Special Judge of Rungpur, dated June 18, 1907, revers- 
ing the decree of Sayed Ejhar Hussain, Settlement Ofilcer of that district, 
dated Dec. 22, 1906, 


1909 
Jan, 13. 
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" time of tlie Pennaixent Settlement, gave a decree to the plain- 
tiff in the terms prayed for. 

The defendants apfjealed. The learned Special Judge set 
aside the decree of the first Court and allowed the appeal, 
observing as follows : — 

“ The co^aclusioa arrived at by the Settlement Officer was faulty, inas- 
miicii as he found that the tenure held by the tenant at Bs. 2-4-0 was part 
of one which was held at the time of 'the Permanent Settlement at Bs. 4-8-0, 
it having been split up into two since that Settlement. 

“ Although til© aggregate rental of the two tenures so created might not 
be more than the rental of the original tenure, yet the effect of the division 
was to create two tenures, that. is to say, the tenure held by the plaintiff 
at Bs. 2-4-0 was a new tenure, which came into existence since tlie Perma- 
nent Settlement, and consequently its rent was variable. The Settlement 
Officer seemed to have overlooked that section 50, clause (3) of tlie Bengal 
Tenancy Act, applied only to the holding of a “ raij^at and not to that of a 
“ tenure-holder.” 

From this judgment the plaintiff appealed to the High 
Court. 

Bahu Eemi Chmidra for the appellant. The facts 

proYed shew that there was no change in the rent or the rate 
of rent ; for the sake of convenience the original tenure, which 
was held at Rs. 4-8-0, was divided into two parts bearing an 
equal jmm of Rs. 2-4-0. The plaintiff tenure-holder would be 
entitled, therefore, to the benefit of the presumption under 
clause (2) of section 50 of the Bengal Tenancy Act. The 
following cases were referred to : Soodha Moohhee Bassee v. 
Ramguttee Kurmokar (1) , Sheikh Mongola v. Ktimiid Olmnder 
Singh (2), Raj Kishore Mookerjee y: Hureelmr Mookerjee(^) 
and Kasheenath Lushkur v. Bamasoondiiree Dehia (4). 

The Advocate-Oeneral {Hordhle Mr. S. P. Sinha), [Bobu 
Basanta Kumar Bose, Babu Mukunda Nath Roy and Babti 
At'iil Chandra Diitt ■ with him), for the respondents. The 
Judgment of the Special Judge is quite sound. Section 60 of 
the Bengal Tenancy Act deals with the protection : as against 
enhancement of rent. Any person claiming that protection 
must prove that he held the tenure at a rent never changed 

(X){1873) 20 W.B. 419. (3) (1868) 10 W. R. 117. 

(2) (1900) 5 a W. X. 60, (4) (1868) 10 
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from the time of the Permanent Settlement. When a tenure 
is split up since the original settlement, it becomes a new con- 
tract. In this case the settlement is split up into two, and 
it becomes two contracts in the place of one original contract. 
Formerly, one suit was necessary for realization of the arrears 
of rent, now two suits have to be brought for the same purpose 
since the splitting up of the rent. The tenure was divided 
into two in 1884, and hence the protection under section 50 
of the Tenancy Act cannot be claimed in this case. Under 
clause (3) of section 50 of the Act a tenure-holder cannot 
claim that protection. 

Babu Hem GJmfidra 3Iitter, in reply. 

Shaufuddik and Coxe JJ. The plaintiff is the appellant. 

A record of rights having been prepared the plaintiff was re- 
corded in it as a tenure-holder and his tenure as not held at a 
fixed rent. He then brought a suit under section 106 of the 
Bengal Tenancy Act before the Settlement Officer, who 
decreed the suit and held that the tenure of the plaintiff was 
very old, in fact, existing from a period of 150 years before 
1894. On the defendant appealing to the Subordinate Judge, 
that learned Officer held that, inasmuch as the original tenure, 
of which the rent was 4 Rupees 8 annas, was split up into two 
tenancies in 1291 (1884), that old tenure ceased to exist and 
under the, new contract instead of that old tenure there sprang 
up two new tenancies at the rental of Rs. 2-4-0 each. On that 
ground he held that the plaintiff was not entitled to claim that 
Ms tenure had existed from the time of the Permanent Settle- 
ment. 

Our attention has been drawn to clause (2) of section 50 of 
the Bengal Tenancy Act by the learned pleader for the plain- 
tiff appellant, and it has been contended that the presumption 
arises in favour of the plaintiff’s contention, under thatseotion. "■ ■ 
But we find that clause (3) of that section, wMcli is a special 
protection for raiyats, provides that the operation of section 
50 so far as it relatCvS to lands held by a vaiyat shall not be 
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affected by the fact of the land having been separated from 
other land, which formed with it a single holding. The plain- 
tiff’s predecessors held tinder a contract with the landlord 
with regard to one tenure bearing a rental of Rs. 4-8-0, which • 
in 1884 was split up into two tenancies each bearing a rent 
of Rs. 2-4-0. It is contended on beha.lf of the plaintiff that 
as a matter of fact there has been no change either in the 
rent or in the rate of rent. What has been done is that, for 
the sake of convenitmce, the old tenure has been divided into 
two beai’ing an equal jama. 'But as a matter of fact since 
1884 there have been two tenancies, not under the contract 
under which the old tenure was held, but under a new con- 
tract between the landlord and the tenure-holder. These 
two tenancies are two distinct tenancies under a different 
contract, and for payment of arrears of rent separate suits 
have to be brought. It cannot be said that the old tenure 
still exists in the shape of these two new tenancies. The 
words ' ' so far as it relates to land held by a raiyat ” in section 
50, sub-section (3) clearly impty that} the operation of the 
section so far as it relates to land held by a tenure-holder, is 
affected by the separation of the land from other land, which 
formed with it a single tenure. 

Under these circumstances, we think that the judgment 
of the Special Judge is uiiassailabJe. This appeal is accord- 
ingly dismissed with costs. 


B. !>. B. 


Appeal dismisse-i. 
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ORIGINAL OlViL. 

Before Mr* Justwe Har 'ngion. 

JAMESON & Co. 

V. 

SCOTT.* 

Bill of exchange — Return of bill by indorsee to drawer — Be indorsement ^ whether , 
necessary — Drawer^ s right of action against acceptor. 

A bill of exchange drawn by J. & Co. to their order was accepted by S. 
and was endorsed by J. Sc Co. to C. , who discomited the bid. The bill was 
presented at maturity and was dishonoured, whereupon C. debited J. & Ca’s 
account with the amount of the bill, and returned the bill to them, but 
without re-indorsement. On an action by J. & Co. against S. on the bill. 

Heldf that the drawers had the right to sue the acceptor on the bill, by 
virtue of being a party to the bill and as suing on the contract contained 
in the bill between themselves and the acceptor. 

Original Suit. 

This was a suit on a bill of oxcliange for the sum of £471-4-3, 
instituted by Messrs. John Jameson, Ltd., the drawers of the 
bill, against the defendants, the acceptors thereof. 

By a written agreement, dated the 3rd September 1906, 
Messrs. John Jameson, Ltd., a London fiiTn. carrying on busi- 
ness as Wholesale Wine Merchants and Distillers, appointed 
the firm of Messrs. Elliott & Co., of wdiichfirm J. W. Scott 
was a member, their sole agents in India for the term of seven 
years, for the sale of certain spirits and \vines, and it was 
provided that the defendants should pay for the wines and 
spirits supplied to them by bill at six months, but that during 
the first year only the plaintiffs were to renew any of the bills 
coming due for a further period of six months, if desired by 
the defendants. 

During September 1906 the plaintiffs despatched four con- ’ 
signments of wines and spirits to the defendants. On the 26th 
September 1906, the plaintiffs drew a bill of exchange to their 
order for £471-4-3 at six months’ sight in respect of these 

OrigiuAl Civil Suh 18i of lODS, 
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consignments. The defendants duly accepted this bill payable 
twelve months after date to save the trouble of renewal, 
and this extension was assented to by the plaintiffs, / The 
plaintiffs discounted the bill with the bankers Messrs. Cox; & 
Co. and indorsed the hill to their order. A further indorse- 
nient appeared on the back of the bill piirporting to be made 
by Cox & Co. in favour of the Allahabad Bank. The bill was 
presented for payment on maturity ^ was dishonoured ' and 
was duly protested for non-payment. Thereupon Messrs. 
Cox & Co. debited the account of tlie plaintiffs with the amount ' 
of the bill and returned the bill to the plaintiffs, without 
re-indorsing the bill in their favour. 

The defendants admitted acceptance of the hill and that 
it was dishonoured on maturity, but took the plea that the. 
plaintiffs had not established any cause of action against the 
defendants, inasmuch a:S the bill had been indorsed to Messrs. 
Cox & Co. or order, and the latter had not indorsed it back 
to the plaintiffs and that in ecnsequenee the plaintiffs had, no 
right to recover on the bill. 

Mr. Camell (Mr. Siokes with him.) for the plaintiffs. The 
plaintiffs-drawers have the right to sue the defendants-ac- 
ceptors o.n the, bill. Messrs. Cox & Co. the indorsees returned 
the bill to the drawers as useless, and by so doing abandoned 
their rights on the bill. See Byleson Bills, 16tli edition, page 
200. The plaintiffs’ account with Cox& Co. w^as debited' with 
the amount of the bill, and they looked to the acceptors. 
Each party to a bill is a principal debtor to every succeeding 
party and can, be proceeded against as such. See Negotiable 
Instruments Act, sections' 35, 37.', Nothing liaS' occurred' 
to extinguish the acceptors’ , liability to the drawers. The 
indorsement did not amount to an absolute , transfer of all 
the right, title and interest of the drawers in tlie bill to the 
indorsees. The drawer is in the position of a surety for the 
acceptor in respect of an indorsee, and would on payment be 
relegated to the rights of the indorsee. Again, by section 
32 of the Negotiable Instruments Act, * ' the acceptor of a bill 
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of exchange at or after maturity is bound to pay the amount 
thereof to the holder on demand,” and section 8 defines the 
term “ holder,” within which definition, it is submitted, the 
plaintiffs come. See also section 59. If the bill had been 
re-indorsed to the plaintiffs, they would have had the right 
to sue as indorsees : but without indorsement, they have 
in their original capacity as drawers a right of action on 
the bilL See Simmonds v. Parminter ( 1) , Pownal v. F errand (2) 
and In re Overend Gurney & Co,, Exparte Swan (3) and Chitty 
on Pleading, Vol. II., page 102. 

Mr. C. B. Das {Mr. B. L. Mitter with him) for the defend- 
ants. When the plaintiffs indorsed the bill by a special 
indorsement in favour of Cox & Co., all the right, title and 
interest in the bill passed from the plaintiffs to Cox & Co. 
Thereupon Cox & Co. alone had the right to sue on the bill. 
A negotiable instrument can be transferred only in one way, 
by indorsement and delivery. See Harrop v. Fisher (4) and 
Whistler v. Forster (6). Hence, until the bill has been re- 
indorsed to the plaintiffs, they can have no cause of action 
on the bill. Otherwise, if after this suit the bill got back into 
the hands of Cox & Co. they, as indorsees, would still be entitled 
to sue the acceptor. Even if the bill is considered as in the 
nature of an actionable claim , under section 130 of the Trans- 
fer of Property Act, the transfer of such a claim can only be 
effected by the execution of an instrument in writing. The 
plaintiff cannot now purpoi-t to sue as a surety, as no such 
case was made in the plaint. 

Habington J. This is an action by the drawer of a bill- 
of-exchange against the acceptor. It is admitted that the 
bill was accepted by the defendant and that it was dishonour- 
ed at maturity. The bill was drawn to the order of the plain- 
tiff and was indorsed by the plaintiff to the order of Cox & Co. 

(1) (1747) 1 Wils. Rep. 185. (3) (1868) L. R. 6 Eq. 344, 362. 

(2) (1827) 6 B. * 0. 439. (4) [1861] Scott. N. S. 186, 

(6) [1863] Scott. N. S. 248, 256. 
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On the back of the bill there appears a farther indorsement 
purporting to be made by Cox & Co. in favour of the Allaha- 
bad Bank, but as to that indorsement no evidence of , any 
sort has been given and so far as the case stands - the 
drawer indorsed the bill to the order of Cox & Co. It has 
also been proved that Cox & Co. discounted the bill and 
credited the plaintiff with the proceeds, and when the bill 
was dishonoured Cox & Co. debited the draw^ers’ account 
With the amount of the bill. It has also been proved that 
after dishonour and after the account of the draw^er had been 
debited with the amount of the bill, the bill was returned 
to the drawer by Cox & Co. Under these circumstances the 
defendant says that the plaintiff has no right to recover, be- 
cause the bill was indorsed to Cox & Co. or order, and 
Cox & Co. have not indorsed it back to the plaintiff. The 
answer, I think, is that the plaintiff is suing by virtue of being 
a party to the bill and is suing the acceptor on the contract 
contained in the bill between himself and the acceptor. From 
the fact that the drawer’s account was debited with the 
amount of the bill and the bill was sent back to the drawer, I 
infer that Cox & Co. returned it to the chawer as a bad bill 
and left the drawer to take any course they thought proper 
with regard to it, they having protected their loss by debiting 
the drawer’s account with the amount. 

Under these circumstances, is the drawer entitled to sue the 
acceptor 1 He has possession of the bill. The bill expresses 
what the acceptor agreed to do as between himself and the 
drawer. In my opinion the draw^er is entitled to sue the ac- 
ceptor, who has failed to carry out the agreement he entered 
into under the terms of the bill. It has been argued that, if 
the holder of a bill is entitled to sue the acceptor, the result 
would be that, if the bill now got back into the hands of Cox 
& Co., they, as indorsees, would still be entitled to sue the ac- 
ceptor. I do not think that argument is well-founded and 
for this reason They would have no greater rights on the 
bill, if they took it now, than the personfrom whom they got 
it ; and if they took it from the plaintiff , who had sued for 
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and recovered judgmenfc on the bill they would not be en- ^^08 
titled to recover from the acceptor. The result is there must Jameson & 
be judgment for the plaintiff for the amount shown on the w' 
bill. There will be interest on the bill from the 28th Sep- 
tember 1907 at 6 per- cent, and interest on decree at 6 per 'Habington 
cent. The defendant must pay the plaintiff’s costs. 

Suit decreed. 

Attorneys for the plaintiffs : Orr, Digmm & Oo. 

Attorney for the defendant ; M, N. DuU. 
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Bejore Mr, Jmiicc HohivvcGod and Mr, Justice ^ 

I3AIJKATH DHAKUK 

V. . • ■; 

EMPEROR.* 

Bioiing — Might oj private defence — Vm o/ excessive molence bg some me?nbers 
of the assembly — BesponsihiiUy of other members coniimmig in iif. mid aid- 
ing and abctthig—I-ndian Penal Code {Act XL V of 1S60)^ ss. 99r 
and 326, ■ ■ ■ 

If the accused are justified in resisting the theft of their crops, they, cannot, 
be considered as members of an- unlawful a-ssembly, with tlie, common object 
to assert a right to the disputed land and crops, because some members there- 
of may have exceeded the right of private defence but if som,e of the members 
continue in it., after the others have exceeded the right by the infiiction of 
unnecessary violence, and aid and abet the latter, they also must be 
considered as having exceeded the light. 

In the matter of Kalee Mundle {1) reievTQd to. 

Where the accused, three of whom were armed with a sword, a garma (scythe) 
and a lohanda (iron-shod stick) respectively, and the rest with laihiSj went in 
a large body to a certain disputed land, wliere the labourers of the opposite 
party were re-aping some crops, and attacked them, fatally wound- 

ing one and severely injuring another, it was held that the .accused who 
ordered the attack, and those who used thesw^ord, garasa and lobanda had 
exceeded the right of private defence, and so also the others, who continued 
in the mdawful assembly thereafter and aided and abetted the former. 

Criminal Appeal . 

The appellants Baijnath Dhajink and others were tried 
before the Sessions Court of Patna by a Jury on charges under 
sections 304, 326, and 148 of the Penal Code and, except Ram 
Sahai, also under section of the same Code. The Jury 
unanimously found Bam Sahai guilty under sections 326 and 
148, and the appellants under section 147 of the Code, and 
acquitted the others. The Sessions Judge agreeing with the 
Jury convicted Ram Sahai and sentenced him to five and three 
years’ rigorous imprisonment, respectively, on the two charges 

* Criminal Appeal No. 705 of 1908, against the order of H.W. C. Carndufi, 
Sessions Judge of Patna, dated 30th July 1908. 

(1) (1882) 10 a L. B. 278. 
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ptOTed against him , the appellants Baijnath Dhannk, Ghansyam 
, Dhanuk and Ganoiiri Dhannk to two years’ rigorous impri- 
sonment each under section 147, and the other appellants to 
one year’s rigorous imprisonment under section 147 of the Code. 
All the appellants were further bound down in the sum of 
Rs. 300 to keep the peace for one year. 

The prosecution story was that one Rafiuddin had lands 
in Bokaila Khanda, which ever since his purchase, 6 years ago, 
he cultivated as M-wd hhast The accused, who were residents 
of two neighbouring villages, or their predecessors, at one tim#t 
held ryoti jotes in Bokaila Khanda, but it was alleged that at 
the time of partition, before Rafiuddin’s purchase, they were 
ousted and their lands converted into hhud Mmst, and that 
Rafiuddin had continued in peaceful possession. It was also 
the case for the prosecution that the crop of musouri growing 
on the disputed land at the time of the occurrence belonged to 
him. The accused claimed the land as their ryoti holding and 
asserted that the crop was theirs. On the 20th February 1908, 
Rafiuddin’s badwaris and haraMls proceeded to the land with 
40 or 50 labourers armed with small sticks, and cut some 
musouri of one plot, and were cutting the crop of another 
plot, when a body of men, numbering 100 to 150, who had 
collected at the dalan ot the appellant Ghansyam, within 
sight of the land, went there and declared their intention 
of removing the reaped crop. The badwaris remonstrated, 
whereupon the appellant, Baijnath, gave an order to beat them 
and to seize the crop. Ram Sahai, then attacked one 
Jhommun of the opposite party with a sword, inflicting a 
mortal wound. The accused Ghansyam attacked Rafiuddin’s 
men with a (scythe) , Ganouri with a (iron-shod 

stick) and the rest with lathis. The malik Rafiuddin’s 
servants and labourers did not show fight, but ran away 
leaving Jhummun and Sheocharan on the ground. 
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Mr, P, L, Roy {Babu Atulya OJmran Bose with him) for the 
appellants. The Judge has misdirected the Jury. He should 
have told them that, if the accused were justified in 
resisting the theft of their crops, they could not be 
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considered as members of an unlawful assembly , with 
tlie. coinnion object .charged, viz.^ to assert a right to ; 
the land claimed by the niaiik, because some mem- 
bers of that assembly might have exceeded the right 
of private defence ; see In the matter of Kalee AIundle{l). I 

The Deputy Legal Remembrancer {Mr. Orr) for the Crown 
contended that all the appellants had exceeded the right of : 
private defence. [ 

HooivVOOD axd Ryves JJ. This is an appeal by Baijnath ; 
Dhamik and six other ' persD.ns against the convictions and 
sentences passed by the Sessions Judge of Patna, who, I 
agreeing wdth the unanimous verdict of the jury, sentenced | 
Baijnath Dbanuk, Ghaiisyam Dhanuk and Ganouri Dhanuk 
to two years’ rigorous imprisonment, and Miidhu Dhanuk, 
Dular Diiairiik, Teja Dlianuk and Bijai Dhanuk to one year’s 
rigorous imprisonment each, under section 147 of the Indian ! 

Penal Code. They wore also bound dowm to keep the peace in i 

Rs. 300 for one year. 

It appears on the allegation of the maliks that they had, p 

at the time of partition, six or seven years ago, ousted the i 

Dhanuks, who admittedly were the cultivating tenants of the 
lands in dispute, and the maliks in exercise of their alleged 
right were cutting some unripe musouri with the aid of their 
servants, who do not seem to have been armed with anything 
more formidable than short sticks. The labourers, who were 
cutting musoiiri, must have had some kind of cutting instru- 
ments for the' purpose of reaping the crop. The allegation 
was that 100 or 200 of the Dhanuks, consisting of the men of 
the village which claims the land, and some related Dhanuks 
belonging to another village, came armed, one Ram Sahai 1 
with a sword, one Ghansyam with a garasa, one Ganouri ; 

with a lobanda and the rest with lathies, and attacked I 

th.e malik’s men. On the order of Baijnath, Ram Sahai 
stabbed the deceased in the vitals with a sword, and he 

■ ■ ' " .(1) (1882) 10 C. n. B. 27B. | 
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fell on the ground. In Ms dying declaration the deceased 

named the seven men before ns and Bulak and Dahi, the Baunath 

two men , who were not on their trial before the Court of Sessions. 

He named no others. The Jury convicted all these men under 
section 147. They also convicted Ram Sahai under section 
■ 326 of the Indian Penal Code. The appeal of Ram Sahai 

was rejected by a Division Bench of this Court on the ground 
that there could be no possible doubt that he at any rate ex- 
ceeded the right of private defence. The present appeal appears 
to have been admitted on the ground, which is the only ground 
now taken by the learned Counsel for the defence, that the 
Judge ought to have told the Jury that, if the accused were 
justified in resisting the theft of their crops, they could not be 
considered as members of an unlawful assembly, on the common 
object charged, namely, to assert a right on the land claimed 
by the maliks, because some members of that assembly might 
have exceeded the right of private defence. Now this, if es- 
tablished, would be a very good ground indeed for this appeal. 

^ But it seems to us that in no less than two passages in his charge 
to the Jury, the learned Judge has drawn the attention of the 
Jury to this point, and on the second occasion he spoke most 
specifically. We, of course, do not knowhow much he may 
have enlarged upon it, but these are only the heads of charge. 

He commences by pointing out to the Jury that, if they are 
“ not satisfied that the crop was Raffiuddin’s, and find in favour 
of the accused, then the latter had undoubtedly the right of 
private defence against the landlord’s emissaries, and were 
justified in interfering and removing the crop themselves. But 
the right is strictly a limited right, and, if it is exceeded, the 
benefit of it as a plea is lost.’'’ He goes on to say the onus is 
y on the accused to show not only that he was exercising the 
right, but that he did not exceed it, and the onus mB;y be dis- 
charged without adducing independent evidence.” He, there- 
fore, evidently considered that each man had to establish his 
case for Mmself. Later on, after explaining the duties of the 
Jury and the law on the subject, he says to the Jury. “having 
found the actual facts for yourselves you must proceed in the 
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liglit of these remarks to decide trhetiier the accused exceeded 
.the.riglit '.in this case. If. j^oii find that the right was exeeed- 
..edj'theii yon shoiiid go on to. consider, the evidence of 
.participation against each one of the accused individnally 
He .then proceeds to snminariBe the evidence against each of 
"them. The consideration of participation against each, which 
the .learned Judge enjoins upon the Jury, ,is. obviously the 
consideration upon which they had to decide., if .the accused. . , 
had exceeded the right of private de,fence, or rather, if. the '. ' .. . 
right of private defence had been exceeded by. all or any. of . . 
■them.. There is,, therefore, clear i!idicatio.n .in this passage .^'■ ' 
that the Judge did warn the Jury not to place all the accused ' ^ 
in the same category in respect of this right. But at the end of ■ 
his charge he gave them a still more decid,ed warning. . In. 
dealing with the case of Ram Sahai he says you should also ' 
consider the question of the right of private del^enoe with re- 
ference to the special and separate charge against Ram Sahai. . 

-Is he personally protected by that right as explained above ? 

You may find that the rioters generally did not exceed their 
right, but it does not follow that Ram Sahai did not exceed 
his, if he acted in the manner alleged against a person armed 
apparently with at most ..a small stick It is perfectly clear 
from this passage that the Judge drew the necessary distinc- 
tion between persons, who had used weapons and used them 
in excess of the right of private defence, and persons about 
whom it was open to the Jury to find that they had not exceeded 
that right. It does not, therefore, aj^pear to us that there was 
a misdirection. But we think it is perfectly clear that the 
Jury were moved to convict the persons they did by the fact 
that these were the only men, who were mentioned in the dying 
declaration of the deceased, and in connection with a ruling ^ 
of this Court, which has been cited to us by the learned Counsel 
for the appellant, this view of the Jury becomes somewhat im- 
portant. In In the matter of Kalee Mundle (1), a Division Bench 
of this Court observed when individual members of that 
assembly exceeded their right of private defence, did it become 

(1) (1882) 10 Oe L, K. 278, 280. 
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■ an'iinlawM assembly within the definition in section 141 of the 
Indian Penal Code ? Such a conclusion could be sufjported, 
if the Judge had found under section 142of the Indian Penal 
C!ode, that all or some of the ryots, having become aware that 
the right of private defence had been exceeded by some mem- 
bers, of the assembly, continued in itJ" In that case there was 
no indication that they did. In this case the Jury evidently 
were moved by the most patent consideration that these were 
the men, whom the deceased had seen and identified, whenhe 
was lying on the ground mortally wounded, under the order 
of the first accused, by Ram Saliai. He actually saw these 
men standing so near to him that he could identify them. This 
would lead to an inference bythe Jury that there was an unlaw- 
ful assembly, and that these men continued in the assembly, and 
aided and abetted the persons , who exceeded the right of private 
defence. As a matter of law we are inclined to hold that Baijnath , 
who gave the orders upon which Ram Sahai used a sword, 
would not be protected by any right of private defence, and it 
must be held that he exceeded that right. There is also 
another of the appellants, Ganouri Dhanuk, against whom there 
was evidence before the Jury that he used a lohanda (iron- 
shod lathi) upon the hand of one of the persons present. Por 
these reasons we think that there was no misdirection, and 
that, even if the Jury thought that the remainder of the accused 
had the right of private defence, they were fully justified in 
finding that these seven men had not that right, or continued 
in the unlawful assembly after they knew that the right of pri- 
vate defence had been exceeded. We may mention that the 
number of persons acquitted by the Jury, possibly on the ground 
that they were acting in the exercise of the right of private de- 
fence, was 28 out of 36 charged before them. It is, therefore, 
clear that the Jury must have had special grounds for bringing in 
the verdict they did against these sevenpersons, and we cannot 
'■'^assign any other ground than that we. have Just now mdicate<;i. :■ 
' The appeal 'will be dismissed, and the accused will ..serve 
oat the, rest of their sentences. 
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CRIMINAL REFERENCE. 

Before Mr, Justice Holmwood and Mr. Justice Eyves, 

EMPEROR 

V, 

MORGAN.* 

Death rash or negligent act — Criminal rashness or negligence — 'Fwing at 
object on the skg-Um of an eminence near a publio road icithout proper 
precautions agaimt danger — Indian Penal Code (Act XL V of 1860), 
SB, 80iA^ 886i J37 and 338 — Compensation to reiatim for death by rash 
or negligeM act — Criminal Frocedure Code .{ J-cl V of 1898)^ s. S45. 

Two persons, one a corporal and the other a private, wlio had both been 
in the regiment over four years, %vent to a plantation at the edge of which 
there was an eminence on which they set up at the slvy-line a small tin case as a 
target, and fired several shots at it, from a distance of lO'O feet, with a quarter 
inch bore saloon rifle sighted to 100 yards. There was a public road used by 
the villagers about 150 yards away, and 60 feet below the level of the eminence, 
but in the direct line of Are. 

The road was not visible from the firing point, but clearly so from the 
target. A bullet struck a man passing along the road at a spot in the line 
of ..fire, though it did not appear, who had fired the shot, Ko precautions 
of any kind were, taken. to prevent danger to p.a8s©r.s-by on the road .from 
such firing, j. . 

.Held, .that they were both guilty of criminal rashness and negligence 
witMn section S04A readhy itself without reference to ss. 34 and 107, in firing 
at an object o.n the sky-line of the eminence, against the light, (which vras in 
itself dangerous), near a public road within the zone of fee with a rifi.© wMch, 
sighted to a 100 yards, they must have known might easily carry some consi- 
derable distance beyond and prove fatal, without tak'ing any precautions 
-or using the slightest ,circu.mspection with reference to the safety of others. 

The words “rash or negligent act’’ in section 304A of the Penal Cod© 
have the same meaning as “ does any act so raslily or negligently ” in sections 
336, 337 and 338. Section 336 renders criminal the doing of any act so 
rashly or negligently as to endanger human life or the safety of others, irres- 
pective of the consequences. Sections 337 and 338 only impose a greater 
punishment when hurt or grievous hurt is the result of such rashness or neg- 
ligenco. Section 304 A provides for the case of death by such rash or negli- 
gent act under circumstances not amounting to culpable homicide. 

* Criminal Befereaoe Ho. 40 of 1908, by F. S. Hamilton, Sessions Judge 
of Darjeeling, dated the 16th Hoyember 1908. 
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Beg. V. iSaZmow (1) Reg. v. Nidamarii Nagahhiishanam (2). 1909 

Section 545 (1) (b) p3-’'®"^ici©s for compensation, in cases where it is recover- -p 
able under Act XIII of 1^55, to the persons therein indicated, viz., the M'pekOB 
wife, husband, parent and child, if any ” of the deceased. Mobgut. 

Yalla Gangulu v. Mmn-iri>i D(xU (3) dissented from. 

CeIMIXAL RBFBIt:E2]^0El. 

The accused j Corporal Morgan and Private Lawson of the 
Highland Light Tnfa^try, were tried under sections of 
the Penal Code before the Sessions Judge of Darjeeling with a 
Jury^ who found that they, or one of them, caused the death 
of the deceased, that they wore careless but not criminally so, 
and that they were, therefore, not negligent within the mean- 
ing of the section. The Sessions Judge refused to accept the 
verdict, and referred the case to the High Court under section 
307 of the Oriininal I^rocedure Code. 

On the morning of 25th October last the accused went 
out for shooting practice with a quarter-inch bore saloon rifle 
sighted to 100 yards. They went down the Old Calcutta Road 
^ and up the hill-side to a plantation, where they found a tin case 
about six inches by four^ wdiich they set up as a target at a 
spot (marked c on the plan) on the sky-line on a small eminence 
at' the edge of the plantation, and fired several shots at it from 
' a point (marked 5), a distance of 100 feet, and against the light. 

The Old Calcutta Roacl^ a bend of which comes directly in the 
line of fire from 5 to was not visible from the firing point, but 
clearly so from c, to w^hich the accused admittedly went in order 
to fix up the tin case. The distance of the road from this place 
is about 150 yards lower by about 60 feet than 

the level of the eminence. The road was not usually much 
frequented, but it was a public way used daily by the villagers 
Y of Aloobari. A bullet struck the deceased, - who was passing 
along the road, at a point which was in the direct firing line 
between b and c. It Was not found, who fibred the fatal shot, 
but the bullet extracted the body of the deceased fitted 
the cartridges used by the two accused. 

(i) [1«J.80] n K. 6 Q. B. B. 79 ^ (2) (1872) 7 Mad. H. C. 119, 129. 

' ' (3) ,.( 1897 ) 1. B. B. 21 Mad. 74. 
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Mr. Hkjke^ {with him Babu Balit Moimn Bamrjee) for the 
acciised. .The Terclictof the Jury is plain. They found that 
the accused were negligent, 'but not criminally so. They are 
.entitled.to find the degree of negiigence there was in the 
.case as a cpestion of fact. The verdict is not. perverse,, and 
should not be interfered with. 

The Deputy Legal Remembrancer ( J/i'. Orr) for the Crown. 
The evidence shows that the accused were guiltj^ of negligence 
within the meaning ■ of section 30 4A, and, even if .not,, the 
offence under section 83.6 has been made out.. 

.HoiiMWOOB AKD ItwES JJ'. Gorporal -\lorgaii and Private 
Lawson of the' Highland .Light Infantrj’’ were placed on 
their trial before the Bessions Judge of Darjeeling a'lid a Jury 
on the 1 6th of November 1008. The charge against them, as 
a.m€M:ided in the Court of Session, was framed under section 
304A read with section 114 of tiie Indian Penal Code, and ran 
as follows :~-'"That you, on or about the 25th day of October 
.1908, at Aloobari Biisti, each abetted the other in the causing 
of death by a rash or negligent act, each being present when the 
act, which resulted' in death, -was committed , and tlie act abetted 
being committed in 'consequence of the abetment, and thereby 
committed an , offence puiiishable under sections -'{rD of 
the Indian .Penal Code.’’ We will refer later on to the w^ord- 
ing of this charge. The accused pleaded not guilty to the 
charge and, at the conclusion of the trial, the Jury returned the 
following verdict : We. find that the accused, or one of them, 
caused the deceased’s death. We find that they w'ere careless, 
but not criminally so,' and. that', therefore, they were not neg- 
ligent -witliin the meaning of the section. We, therefore, find 
them not guilty of the'' offence' charged.” The learned Sessions 
Judge, however, refused to accept this verdict, and has referred 
the case to us under ".the 'provisions of section 307 of the Code of 
Criminal Procedure. 

The facts of the ease are very simple and are admitted. 
Indeed, alm.ost’ the -entir'e evidence, which connects the accused 
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with the death of the unfortunate man Kaehar Singh, is to be 1909 
found in the frank statements which the accused made before Ei^ob 
the committing Magistrate and to which they hare all alono' 
adhered. It appears from these statements, which we accept^ 

that on the morning in question the two accused, who belong 

to a regiment that has been stationed for some time at Jala- 
pahar, went out to practise target shooting. They took with 

them a “small rifle.” This rifle is not before us, but it was be- 
fore the learned Sessions Judge and the Jury, and has been de- 
scribed as having a smaU bore, one-fourth inch in diameter, 
and was sighted for 100 yards. They proceeded down what 
is known as the Old Calcutta Road and along it to the Bhutia 

graves, and then climbed up the side of the hill to the crypto- 

meria plantation. Here they found a small empty tin which 
they used as a mark. They first stood at a point marked / on 
the plan, and fired a few shots at the tin, which was placed at a 

point marked c. They then went from / to a point marked 6, 

^ and placed the tin at a point marked a. So far their shooting was 

perfectly safe. Next, they placed the tin again at c on 
a small eminence on the sky-line, and fired at it from h, a dis- 
tance of 100 feet, against the light. It appears from the evi- 
dence that a person standing at 6 and firing at c, which was on 
the sky-line, could not see the Old Calcutta Road, a bend of 
which comes directly into the line of fire from & to c, some 640 
feet, according to the map, beyond the point c, but some 60 feet 
lower. This measurement, however, is entirely fallacious, as 
it was made by passing a tape over the very uneven surface of 
the intervening ground. The actual distance that the bullet 
would have to travel between the points c and d does not seem"^ 
to be more than about 150 yards. For the first 120 yards or so, 
probably its flight was fairly horizontal ; after that the bullet, 
which had lost much of its velocity would probably have drop- 
ped very quickly. It is proved, however, that a person, stand- 
fing at c could plainly see the road. In them statements the 
accused say they both went to the point c to place the tin. They 
must,' therefore, if they had used the least circumspection, 
have noticed this^road. It is true that the road is not one that 
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Mr. Niokes (with Mm Babu Lalit Molum Bamrjee) for the 
acciised. The verdict of the Jury is plain. They found that 
the accused were negligent, but not erioiinalh" so. They are 
entitled tO' iind the ckgree of iiegiigeiiee there was in the 
case as a qiiestio.i:i of. fact. The verdict is not perverse, and 
should not be interfered with. 

■ Tke Depniii Legal Ikmcmbra/ieer {3fi\ Orr) for the Crown. 
The evidence shows that the ac^eiised were guilty of negligence 
within the ineaniiig of section 304 A, oud, even if not, the 
offence under section 33CI has been made out. 


HonMWOO.i> .AND' Rvtes J'J. Corporal ^lorgan and Private' 
Law^soii of tlie .Highland Light Infantry v^vm |).laced on 
their trial be.fore thc^ Sess.ioiis Judge of Darjeeling and. a Jury 
on the i'6tli of '.November llNjS. 'The charge against them, as 
amended in the Court: of Session, was framed under section 
304A read W'ith seetion IM of the Indian Penal Code, and ran 
as follows :“"Thar yrni, on or aliout the 25tli day of October 
1908, at A'lcobari Busti, eacii abetted the other hi the causing 
of deatli by a rash or negligent act, each being present when the 
act* which resulted in death , was eoinriiit ted , and the act abetted 
being committed in eonseqiience of the abetment, and thereby 
eommitted an offence puiiislialile under sections of 
the Indian. .Penal Coded’ We \vill refer later on to the tvord** 
ing of this charge. The accused pleaded not guilty to the 
charge and, at the conclusion of the trial, the Jury returned the 
following verdict.: We find that the accused, or one of them, 
caused the deceased’s death. We find that they were careless, 
but not criminally so, and that, tlierefore, they w'ere not neg- 
ligent within the meaning of the section. We, therefore, find 
them not guilty of the offence diargedd’ The kMr.ned Sessions 
Judge, however, refused to accept this verdict, and lias referred 
the case to us under the provisions of section 397 of the Code of 
Criminal Procedure, 

The facts of the case are vmy simple and are admitted. 
Indeed, almost the entire etddence, 'which coimeets the accused 
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with the death of the unfortunate man Kaehar Singh, is to be 
found in the frank statements which the accused made before 
the committing Magistrate and to which they have all along 
adhered. It appears from these statements, which we accept, 
that on the morning in question the two accused, who belong 
to a regiment that has been stationed for some time at Jala- 
pahar, went out to practise target shooting. They took with 
them a “small rifle.” This rifle is not before us, but it was be- 
fore the learned Sessions Judge and the Jury, and has been de- 
scribed as having a small bore, one-fourth inch in diameter, 
and was sighted for 100 yards. They proceeded down what 
is known as the Old Calcutta Road and along it to the Bhutia 
graves, and then climbed up the side of the hill to the crypto- 
meria plantation. Here they found a small empty tin which 
they used as a mark. They first stood at a point marked / on 
the plan, and fired a few shots at the tin, which was placed at a 
point marked c. They then went from / to a point marked b, 
and placed the tin at a point marked a. So far their shootmg was 
perfectly safe. Next, they placed the tin again at c on 
a small eminence on the sky-line, and fired at it from 6, a dis- 
tance of 100 feet, against the light. It appears from the evi- 
dence that a person standing at h and firing at c, which was on 
the sky-line, could not see the Old Calcutta Road, a bend of 
which comes directly into the line of fire from b to c, some 640 
feet, according to the map, beyond the point c, but some 60 feet 
lower. This measurement, however, is entirely fallacious, as 
it was made by passing a tape over the very uneven surface of 
the intervening ground. The actual distance that the bullet 
would have to travel between the points c and d does not seem"^ 
to be more than about 150 yards. For the first 120 yards or so, 
probably its flight was fairly horizontal ; after that the bullet, 
which had lost much of its velocity would probabty have drop- 
ped very quickly. It is proved, however, that a person, stand- 
|ing at c could plainly see the road. In their statements the 
accused say they both wmnt to the point c to place the tin . They 
must,' therefore, if they had used the least circumspection, 
have noticed this'^road. It is true that the road is not one that 
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lUr much, used, but the fact remains that it is a pubKd 
« “'Tf“JiTused daily by the hAabitant, oE the 
Bmpebob After firing a few shot.stlie accused went tome, 

Mokgak t] 3 ,a,t any one had been injined. A man 

named Kachar Singh, however, win. walking along 

the road at the point d was struck by ei- falling bnUet, 
which entered the chest and perforated 1 be slointu-Ii and'wound- 
^ the left kidney. Kachar Singh ^\-as sc-eu to fall by another 
way-farer, and was helped to Aloobari Rusii ;ind afterwards 
to the hospital at Jalapahar, ■sphere lie <iie(i some six days 
later from peritonitis. Aiter a post Mirk m e.xaniination the 
buUet was found in the body of the deee;i.<ed. and this fitted 
the cartridges used by the accused. TIictc ecn, llicrefore, be 
no possible doubt that the death of Kaclutr SiTigl i Wits caused by 
this bullet, which had been fired by one or other of the accused. 
It is imp®®rihle to say w ho fixed it . Lndei’ these eircum« 
stances we have to consider what offence, if any. was commit- 
ted by either or both of the accused. There would seem to be 
ao doubt that, on similar facts, in England both ilie accused 
might be convicted of manslaughter. The ea.se of v. 
Salmon (1) is similar. There three persons took- an army rifle 
and some ball cartridges into a field, and having fixed a board 
in a tree 8 feet from the ground, began firing at it from a dis- 


tance of 100 yards. The second shot that was fired happened 
to kill a boy, who had climbed up a tree distant about 400 yards 
away. The Jury convicted all the prisoners of manslaughter, 
and Coleridge O. J. stated a case for the Court; of Crown Cases 
Reserved “ whether there was any evidence upon which any 
one or allof thepxfisouerseouldbe convicted of nuumlaughter.” 
The Court consisting of Coleridge C. J., Field, Loih's, Stephen 
and W^illiams JJ. held that the conviction must be affirmed. 1 



“If,” said Lord Coleridge, “a person will, without taking 
proper precautions, do an act which is in itself dangerous, 
even though not an unlawful act in itself, and if in the 
course of it he kills another person, he does a criminal act, 
which in law constitutes manslaughter. It was manslaughter 

'■ 6 4. B. 13.70. 
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in Mm who killed the boy. The death resulted from the action 

of the three and they are all liable.” Empseob 

The learned Sessions J udge, from the way in which he framed Moegaf. 

the charge, apparently was of opinion that, on the wording of 
section 304A of the Indian Penal Code, the only person, who 
could be punished under that section, was the person, who act- 
ually fired the shot, which resulted in death. In his charge 
to the Jury, he said : ‘‘It cannot be known which of the accused 
committed the act charged, that is which of them fired the 
shot, which caused the death. But if you are satisfied that one 
of them fired the shot, you will probably find that the other 
abetted such firing.” He goes on to say that sections 34 and 
114 of the Indian Penal Code were then explained to the Jury. 

The words “ any rash or negligent act not amounting 
to culpable homicide,” which occur in section 304A, w^ere con- 
sidered and explained by Holloway J. in Beg. v. Nidamarti 
NagabhusJianam (1) in the following terms : “ Culpable rashness 
is acting with the consciousness that the mischievous and 
illegal consequences may follow', but with the hope that they 
may not, and often with the belief that the actor has taken 
sufficient precautions to prevent their happening. The impu- 
tability arises’'from acting despite the consciousness. Culpable 
negligence is acting wdthout the consciousness that the 
illegal or mischievous effect will follow, but in circumstances 
which show that the actor has not exercised the caution in- 
cumbent upon Mm, and that, if he had, he would have had 
the consciousness. The imputability arises from the neg- 
lect of the civil duty of circumspection.” It seems to us 
that the words “rash or negligent act,” as used in section 
304A, must have the same meaning as the words “ does any 
act so rashly or negligently” which are to be found in sec- 
tions 336, 337 and 338 of the Indian Penal Code, although the 
phraseology is slightly different. We do not think section 304A 
of the Indian Penal Code creates any new offence. The object 
of the Legislature in passing section 336 was to render criminal 
the doing of any act so rashly or neghgently as to endanger 

: .( 1 ) ( 1872 ) 7 H. 0 , 119 , 120 , 
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use of fire-arms, were bound to use all reasonable precautions 
to prevent tlieir firing from endangering human life. Although 
the rifle they were using was not- a very dangerous weapon, 
they must have known that, as it was sighted up to 100 yards 
at least, it might easily prove fatal for some considerable dis- 
tance beyond that limit, and the fact that they fired at an object 
on the sky-line on the hill side and against the light was, as they 
probably would have themselves admitted, if they had stopped 
fco think for a moment, in itself dangerous. Further when 
they stood at the point c to fix their mark, they should have 
looked round and satisfied themselves that there was no danger 
in firing in the direction from h to c. If they had used the least 
circumspection, they would have seen that the bend of the 
public road was in the direct line of fire, a little below them and 
not more than about 150 yards distant. 

For the above reasons we convict both the accused under 
section 304A of the Indian Penal Code. 

We do not, however, think that a severe sentence is called 
for in this case. We think the ends of justice would be met 
by imposing a fine. We direct that they be fined Rupees 
fifty each or, in default, suffer rigorous imprisonment for a 
period of three weeks. We further direct that the fines, if paid, 
be handed over to the widow of the deceased or such other 
person, whom the District Magistrate on enquiry may find 
entitled to it, under the provisions of section 545 of the 
Oiminal Procedure Code. 

are aware that a Full Bench of the Madras High Court, 
in the case of Yalta Gangtdu v. Ma'midi Dali (1) has held that 
compensation cannot be given to the widow of a deceased 
person in a case like this. But, apart from the rulings of the 
Madras High Court, we know of no ruling which has taken the 
same view of section 545 as it stands in the present Code, and 
we prefer to follow the opinion of Benson J. to the contrary in 
his order of reference to the Full Bench for the reasons which 
he has given. There are two cases of this Court which inter- 
preted the law in the same way as the Full Bench of the Madras 

tl) (1897) L L. B. 21 Mad. 74., 
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High Court, but the words of the Code which thev had to cnn 
sider were, as pointed out by Benson J. in his order' of refere^' 
entirely different from the words which are now to be fouS 
in section 545 of Act V of 1898. ^Ve think that clause lit 
of section 545 has been expressly framed so as to provide fir 
^mpensation being given in cases where it is recoverable under 
ct XIII of 18o5, and to the persons indicated in that Act 
namely, the “wife, husband, parent and child 
the deceased. 


if any ” of 


E. H. M, 


Appeal allowed. 
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SHAM SHIVENDAR SAHI 

V. 

JANKI KOER.=^ 

[On appeal from the High Court at Fort William in Bengal.] 


B. G.* 
1908 

Oct.'W, 30. 

December 15. 


Title — Gift — Evidence of title — G'ift 7nade orally by proprietor of Betia Baf to Ms 
daughter at her ^narriage — Condition attached to gift — Subsequent deed 
with recitals confirming gift — Suit by successor in title of donor against 
husband of donee for possession of subject of gift~-r~Doneds power of alien-- 
ation to prevent gift devolving on husband. 

The question in this ease was whether the appellant or the respondent 
was entitled by iniieritance to a village the subject of a gift said to have been 
orally made by a predecessor in title of the respondent to his daughter on her 
marriage to the appellant in 1868, for possession of which the respondent sued. 

Her case was that the gift was subject to the condition that on the 
death of the donee without issue (which event had occurred) the village 
should revert to the donor and his heirs: and she relied on an ekrarnama 
executed by the donor in 1883, when the donee v/as separated from*’ the appel- 
lant and was an inmate of her father’s house, by which deed the alleged con- 
dition of the gift was recited and confirmed. 

The defence set up by the appellant was that the \dllage had been given 
to him at the marriage for the benefit of himself and his wife, or, in the 
alternative, that, if it was given to his wife, he took it as her heir. The 
Subordinate Judge found on the evidence that the appellant and respondent 
both failed to prove any condition attached to the gift, biit that, inasmuch 
as it was common ground that there was a gift to the daughter, it must be 
presumed to have been an absolute gift, and the appellant was entitled as 
her heir.' ' •' 

Hekf by the Judicial Committee, that the High Court was right in reversing 
that decision, because, if the gift of the village were absolute in favour of the 
daughter, she had, on the evidence in the case, by the subsequent deed 
of 1883, agreed it should at her death revert to her father and his heirs. 

Appeal from a judgment and decree (10th July 1905) of 
the High Court at Calcutta, which reversed a judgment and 
decree (14th April 1902) of the Subordinate Judge of Sarun. 
The defendant was the appellant to His Majesty in Council 

^ Lord Maenaghten, Lord Atkinson, Sir Andrew Scoble, and 

Sir Arthur Wilson. 
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The principal question for decision in this appeal was the 
nature of the interest granted by the late Maharaja Rajendra 
Kishore Singh of Betia to his daughter Ratnabati Koer in the 
village of Samahuta. 

The Betia Raj was an impartible estate. In 1867 the owner 
was Maharaja Rajendra Kishore Singh. On 28th July of that 
year, he executed a deed by which he appointed a committee 
for the management of his estates and undertook, among other 
things, not to alienate any portion of them. He died on 28th 
December 1883 and was succeeded bj^ his son Maharaja Sir 
Harendra Kishore Singh, who died on 26th Blarch 1893 and 
was succeeded by his senior widow Maliaraiii Sheo Ratan 
Koer , on whose death on 24th March 1896 Maharani Janki 
Koer, the respondent, as Junior widow became entitled to the 
estate. 


On 15th June 1883, Maharaja Rajendra Kishore Singh 
executed the following document in favour of his daughter 
Babui Ratnabati Koer : — 


“ Mouza^h Samahuta, Pergimnah Bal, District Sarun, was without the 
execution of any deed conveyed by gift in Mioincha to my daughter Babui 
Ratnabati Koer on the occasion of her marriage, and no deed has up to tiiis 
day been executed in respect thereof in favor of the said Babui Salieba. I 
have been paying the Government B.evemie and road cess, etc., and my name 
still stands recorded in the Oollectorate. It is now necessary that a deed in 
respect thereof should be executed in favor of the said Babui Salieba and 
her name registered in the Collectorate. Therefore I convey by gift in 
khoincha hereunder the said mouzah, mouzah Samahuta, Pergunnah Bal, 
the value of which is Rs. 100,000 to Babui Ratnabati Koer (may she live 
long) with the same conditions as before. It is pro\dded that the said Babui 
Saheba shall, without having the power of making transfer, hold possession 
of the said mouzah and enjoy the proceeds thereof during her lifetime. 
After the death of the said Babui Saheba any child born of the womb of Babui 
Saheba will hold possession of the same. In the event of her dying vdthout 
any child born of her womb, the said mouzah will a.ga.in revert to me and after 
me it will pass to my heirs as proprietors thereof. The said Babui Saheba 
shall get her name registered in the Collectorate on expnnction of my name 
and pay the Government Revenue and public demands : I neither have nor 
shall have any objection to it.” 

The oral gift therein referred to was made in January 1868 
on the occasion of the mamage of Ratnabati Koer to Sham 
Shivendar Sahi, the present appellant, and it appeared from 
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the recitals in the above deed that subsequent to the gift 
the name of the donee was not entered in the Collector's re- 
gisters, whilst the Government revenue and village cesses were ' 

paid in respect of Samahuta by the Maharaja : though from j “ 

^ the time of the marriage until his death in 1880, Sridhar Sahi, Kg'S 

the father of the appellant, seems to have received the rents and 

profits of Samaliiita on belaalf of his son. 

On the succession of Maharaja Sir Harendra Kishore Singh 

in December 1 883 to the Eaj , in pursuance of a step which had 
been contemplated in his father’s life-time, an application was 
made on 13th February 1884 that the name of the donee 
Eatnabati Koer should be recorded in the Collector’s regis- 
ters, and orders for the entry therein of the lady’s name were 
made on 21st June 1884. The claim for such registration was 
expressly based on the deed of 16th June 1883. 

On 29th August 1 890, the appeUant’s name was entered in the 
register as manager on behalf of his wife in regard to one half 
^ the village of Samahuta, and on Slst March 1896 in regard to 
the other half. 

Eatnabati Koer, who since 1875 had separated from her 
husband and had lived with her father, died on 6th August 1896 
without leaving issue ; and on 29th October 1896, application 
was made to have the name of Maharani Janki Koer, who had 

then succeeded to the Eaj, entered on the Collector’s register 

in place of that of Eatnabati Koer, on the gi'ound that under 
the conditions on which the village of Samahuta was held it 
reverted to the Betia Eaj on the death of Eatnabati Koer with- 

out issue. 

An application for the registration of his own name was 
made on 4th February 1897 by the appellant, who based his 
claim on his possession. 

Both these apphcations were disposed of on 17th October 
1898 by an order of the Deputy Collector, who directed the 
entry of the appellant’s name on the register, in consequence 
of which Maharani Janki Koer on 13th February 1900 insti- 
tuted the suit out of which the present appeal arose. 
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The plaint recited the gift by Maharaja Eajendra Kishore 
Singh to Ratnabati and the conditions on which it was made, 
stated that in accordance with those conditions the village of 
Samahuta reverted to the Betia Raj, and prayed for possession 
thereof with mesne profits. 

The defendant in his 'written statement asserted that at 
the time of his marriage the village of Samahuta w'as gifted to 
him personally for the benefit of himself and his wife and not 
to his wife ; and, in the alternative, that if the gift was made 
to his wife it was made free of the limitations and conditions 
sought to be attached to it, and conveyed to her an absolute 
estate in the village, which on her death vested in him as her heir. 

The Subordinate Judge w^as not satisfied with the oral evi- 
dence adduced on behalf of the plaintiff, remarking that it was 
incredible and repugnant to Hindu feeling that on the auspi- 
cious occasion of the marriage of Ratnabati the gift should 
have been made expressly defeasible on her death wdthout 
issue, and he held that the ceremony at which, according to the 
plaintiff’s case, the gift was made only takes place ’when the 
bride for the first time goes to her husbanci’s house, on which 
occasion farewell gifts are made in khoincha (extremity of the 
cloth worn by the girl) which is untied in the girl’s husband’s 
house and remarked that Ratnabati having been married 
in childhood went to her husband’s house for the first time 
four years after her marriage, while ‘‘ according to the case of 
either party the defendant’s father, and after his death the 
defendant, have been in possession of Samahuta and enjoyed 
the profits since the date of the gift in 1868.” With regard to 
the ekrarnafna j dsited 15th June 1883 on which the plaintiff 
relied, the Subordinate Judge, after observing that Ratnabati 
had no independent advice in the matter, expressed his opinion 
that the young Rajah must have induced his father to execute 
the deed with a view to get the village back to the family, there 
being at that time bad blood between him and the defendant. 
Under these circumstances, Ratnabati herself would not have 
been bound by her acceptance of the ekrarnama and it was not 
binding on the defendant.” He then proceeded to deal with 
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the documents relating to the various proceedings under the 
Land Registration Act (Bengal Act VII of 1876) and the Land 
Acquisition Act (X of 1870) and so far as the plaintiffs case 
was concerned he concluded as follows 

jProiD. th.0 obsorvatioiis ma-deabova upon tha oral and documentary proof 
of the j)laintiff, I find she has failed to prove affirmatively her case as alleged 
in the plaint, viz,^ that maliai Samahuta was given to Babiii Ratnabati in dan 
khoincha for her life and that after her death it would devolve upon her issue 
and that on her dying childless it would revert to the Batia Raj.” 


1908 ' : , 
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As to the defendant’s case the Subordinate Judge held that 
on the oral evidence ‘‘ his title to Samahuta in dakez was not 
established.” After considering the documentary evidence 
he expressed the opinion that it did not improve his case, and 
as to the cases of both parties he concluded his judgment as 
follows : — 

“ The result of the consideration ofjthe evidence in this case is that the 
plaintiff has failed to establish the case as alleged by her and that the defend- 
ant has also not been able to make out the case of absolute gift of Samahuta 
an jdahez to him. It is admitted on behalf of the plaintiff that village Sarna 
huta was given under a verbal gift to the defendant’s wife, Babui Ratnabati ! 
Koer, on the occasion of her marriage. She alleges, however, that the gift was ® 
a qualified one, being defeasible on Babui dying eliildiess. This limitation 
or condition is not proved. Hence under the law the gift must be considered 
to have bean made absolutely to the Babui, and on her death the defendant 
as her husband and heir is entitled to succeed to village Samahuta in which 
his possession has been undisturbed all through and as such it must be 
maintained. The plaintiff’s suit must accordingly be dismissed.” 

On appeal by the plaintiff the High Court (Henderson 
and Geidt J J.), whilst expressing their opinion that little reh- 
ance could be placed on the oral evidence on either side with 
regard to the terms on which the gift was made, held with re- 
ference to the ekrarnama oi 15th June 1883, and the proceed- 
ings under the Land Acquisition Act , and Bengal Act VII of 
1876, and having regard to the circumstances under which the 
gift was made and to the conduct of the parties subsequent to 
the gift, that the plaintiff had established that the gift was 
made subject to the condition alleged in the plaint. The High 
Court therefore reversed the decision of the Subordinate Judge 
and made a decree giving the plaintiff possession of Samahuta 
with mesne profits* 
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Oh this appeal. 

Sir R. Finlay, K.C., s^nd Kemvortky Brown, for the appellant, 
contended on the evidence that the High Court was wrong in 
holding that the respondent had proved that the gift was made 
subject to the condition alleged by the respondent. For the 
reasons given by the Subordinate Judge it was submitted that 
the High Court ought to have found that the appellant 
was entitled to the village sued for either in his own right or as 
heir to E-atnabati Koer. The village, the subject of the gift, 
was of considerable value, and it was very improbable that the 
condition, if made, would not have been put on record in writ- 
ing, and not left, in the case of an estate of such value, to be 
settled orally. The burden of proof in the matter was on the 
respondent and she had not discharged it. Reference 
was made to the Land Registration Act (Bengal Act VII of 
1876), section 3, clause 6. 


DeGruyiher, K.G., and E. U. Eddis, for the respondent, con- 
tended that there were concurrent findings of fact that at the 
time of his marriage the village in suit wa>B not gifted to the 
appellant. As held by the High Court the respondent had 
sufiioientiy established that the village was given to Ratnabati 
Koer subject to the condition that, if she died without issue, it 
should revert to the Betia Raj. As to the probability that the 
ekrarna'ma of 15th June 1883 stated the true facts of the matter 
as to the gift, reference was made, among others, to the follow- 
ing passage from the judgment of the High Court. “ It must 
not be lost sight of that at this time the defendant and his wife 
were on very bad terms, that they had ceased to five as husband 
and wife, and that there was no longer a possibility of issue of 
this marriage. On the one hand, this fact might be a very good 
reason for a deed being executed in order to put on record the 
actual terms of the gift. On the other hand, as suggested by 
the defendant, it might be an eq^ually strong reason for the 
Maharaja endeavouring to prevent the village on the death of 
his daughter passing into the hands of the defendant and so 
being absolutely lost to the Raj, But the evidence is that the 
Maharaja was up to his death on good terms with his son-in-law. 
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At the same time it must be taken that the Maharaja was aware 
of the terms of the original gift and he admittedly enjoyed 
the reputation of being a thoroughly upright and honest man/’ 
The reason for the ekrarnama being executed was in order 
to conform to the provisions of the Transfer of Property 
Act (IV of 1882) as to registration. The right of the parties 
to the village was now, it was submitted, governed by the terms 
of that deed, by which provision for reversion to the Raj in de- 
fault of issue, is expressly made. Reference was made to 
Mayne’s Hindu Law, 7th edition, pages 885, 886 as to the power 
of a wife to dispose of property without consent of her husband. 
The conclusion come to by the Subordinate Judge in favour of 
the defendant was one, which there was no evidence on the re- 
cord to support. 

Sir B. Finlay, in reply. 
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The judgment of their Lordships was delivered by— 

Lord Macnaghten. This is an appeal from the High ^ 
Court at Calcutta reversing the decree of the Subordinate 
Judge of Sarun. 

The matter in controversy is the possession of mouza Sama- 
huta. This mouza formed part of an impartible raj known as 
Betia Raj. In 1868 the owner of the Betia Raj was the Maha- 
raj a Raj endra Kishor e Singh . In that year his daughter Ratna- 
bati Koer %vas married to the appellant, Sham Shivendar Sahi. 

On the occasion of the marriage the Maharaja made a verbal 
gift of Samahuta. The question is : To whom and on what 
conditions, if any, w^as the gift made ? 

In the Court of iSrst instance the respondent, Maharani Janki 
Koer, who had succeeded to the raj, maintained, as she still 
maintains, that the mouza was given to Ratnabati subject to 
a condition that, if she should happen to die without issue — as 
she did — it should revert to the raj. She was plaintiff in the 
suit. The appellant, who was defendant, asserted that Sama- 
huta was given to him, for the benefit, of course, of his wife 
and himself. He also set up, argumentatively, an alternative 
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case. In his witten statement he suggested that, if it should 
be held that the gift was a gift to his wife— which, he averred, 
was not true in fact — then it ought to be held that, on 
the death of his wife without issue, he became the owner as 
her heir. 

The marriage of Ratnabati took place in January 1868. 
The bride was then seven or eight years old, the bridegroom 
nine or ten. In April or May 1872 Ratnabati went to her hus- 
band’s house. She stayed there only a short time, returning 
to her father in June or July 1872. In November 1873 or 1874 
she went back to her husband, but left in November or Decem- 
ber 1874 or 1875, declaring that she would rather die than live 
with him any longer. The rest of her life was spent at Betia, 
where she resided with the Maharaja. 

From the time of the marriage until his death in 1880, Sri- 
dhar Sahi, the defendant’s father, received the rents and profits 
of Samahuta on behalf of his son. 

In 1877, after the Registration Act VII of 1876 came into 
force, the Maharaja applied that his name, which had remained 
on the Collectorate books, might be registered in respect of 
Samahuta. The necessary notifications were issued, and, after 
some opposition at first on the part of the defendant, the name 
of the Maharaja was registered, and registered ultimately with- 
out objection in July 1879. 

On the 15th of June 1883, the Maharaja executed an 
nama, which is the most important document in the case. 
After reciting that Samahuta had been given to his daughter 
by way of khoincha gift at the time of her marriage, but that 
no deed had been drawn up, the Maharaja purported to convey 
Samahuta to Ratnabati by way of khoincha gift with the same 
conditions as before,” to hold possession and enjoy the income, 
but without power of alienation, subject, however, to the pro- 
vision that, in the event of her dying without issue, the pro- 
perty should revert to him and after him to his heirs. It was 
also provided that Ratnabati should get her name registered in 
the Collectorate and pay the Government revenue and all pub- 
lic demands. 
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On this deed being executed, Ratnabati took steps to get '■ ^ 

her name registered, relying on the deed of the 15th of June ^ 

■ t/ o - • SHlVENm\R 

1883 for her title. No objection was raised on behalf of the Sahi 
defendant. 


The Maharaja Raj endra Kishore Singh died on the 28th 
of December 1883, and was succeeded by his son, Sir Harendra 
Kishore Singh. 

Eatnabati^s name was duty registered on the 21st of June 
,1884. 

Shortljr afterwards the defendant brought a suit against 
Harendra to recover his wife, but the suit was dismissed. 

Between 1884 and 1891 several pieces of land in Samahuta 
were acquired for the Bengal North-Western Railway. The 
purchase money, or compensation, was received by the Maha- 
raja, altlioiigli there seems to have been a claim at first on the 
part of the defendant. 

In 1887 the defendant brought rent suits against tenants 
of lands in Samahuta, alleging that he was in possession and 
making collections in his own name. The suits were dismissed 
on the ground that he was not the registered proprietor, the 
lands being registered in Ratnabati’s name. Then he applied 
to be registered as manager for his wife. In this applica- 
tion the deed of the 15th of June 1888 was again referred to, 
and recognized as a document of title. 

The Maharaja Harendra died on the 26th of March 1893, 
leaving two widows, but no issue. On the death of the elder 
widow the present respondent succeeded to the raj as her hus- 
band^s heir. Then she claimed to be registered in the place of 
Harendra. But after a contest before the Deputy Collector, 
the defendant succeeded in getting mutation of names in his 
favour. ■ : 

The ground' of claim, which he asserted, was not inheritance 
from his wife, but proprietary right, having possession.’’ 

The respondent then brought this suit. 

The Subordinate Judge gave Judgment on the 14th of April 
1902. He observed at the outset of his judgment that it would 
be a difficult task to arrive at a right conclusion in this case. 
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He put aside 5 , as tinworthy of credit, the oral evidence adduced 
on the one side and on the other, to prove what was said and 
done on the occasion of the marriage. He rejected the case 
put forward on behalf of the defendant, which was that Sama- 
huta was given to him. He thought the defendant himself un- 
worthy of credit. But he also rejected the case of the plaintiff , 
mainly on the ground that it was impossible to believe that 
on so auspicious an occasion as marriage the contingency of the 
death of the bride without issue could have been referred to. 

The story of the gift,” he says, is altogether repugnant to a 
Hindu feeling. It can find no credence with me.” And then 
he held that, as the plaintiff failed in her ease and the defendant 
failed in his, it followed, inasmuch as it was common ground 
that there was a gift, that it must be taken that the gift 
was absolute in favour of Ratnabati, And so it w^as 
adjudged that the defendant should succeed as heir to 
his wife. 

The learned Judges of the High Court on appeal reversed 
the judgment of the Subordinate Judge. They agreed with 
him in thinking that no reliance could be placed on the oral evi- 
dence. But they thought that there was no ground for im- 
peaching the ekrarnama of the 15th of June 1883, and, after 
a careful and elaborate review of all the facts and circumstances 
of the case, they came to the conclusion that the acts and con- 
duct of the defendant were inconsistent with the case which he 
set up as being the true case, and equally inconsistent with the 
case on which he was content to rely, although he protested it 
was not true. 

The learned Judges rejected with something like scorn the 
excuses which the defendant made for his conduct and his affec- 
tation of ignorance in regard to what was being done from time 
to time in his name and on his behalf. This part of his case 
depended entirely on his own testimony. His character for 
truth fared no better in the Court of Appeal than in the Court 
below. The learned Judges describe him as “ a man who is 
utterly reckless as to what he will say, if he thinks it will 
advance his case,” 
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On the appeal to this Board the learned Counsel for the 
appellant attacked the judgment of the High Court on the 
ground that the learned Judges had not addressed themselTcs 
to what was then the real issue. They had, it was said, 
combated with great elaboration a case which had been 
disposed of in the Court below. They slew the .slain over 
again. But they gave the go-by, or at least paid scant atten- 
tion, to the grounds on which the Subordinate Judge had decid- 
ed in favour of the defendant. 

Their Lordships think that this criticism is not well founded. 
If the judgment of the High Court is read carefully, it is quite 
plain that the defendant must have relied, and relied entirely, 
on the case which he set up in his written statement. That 
was, as the learned Judges say, his ''real case,” although an 
alternative case was suggested. This is clear from the judg- 
ment, which does not even notice the main, if not the only, 
ground of the judgment of the Subordinate Judge. But it is 
made still plainer by the course which the defendant adopted. 
He was not altogether satisfied with the judgment he had ob- 
tained in his favour. He filed a memorandum of cross-objec- 
tion to the plaintiff’s petition of appeal. He preferred his peti- 
tion, he said, " being dissatisfied wdth a portion of the decision 
of the Subordinate Judge.” The main ground of his cross-ob- 
jection was that the Court below was — 
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‘‘ wrong in rojeoting tho cass safe up by the patitioner and disbaiieving ths 
evidence adduced by him in support thereof. The said Court should have 
held upon the evidence on the record that Samahuta was given to him ab- 
solutely for the benefit of himself and his wife at the time of the departure 
of the bar at as alleged by him.” 

Probably the defendant was well advised in taking this 
course. There is not a shred of evidence in support of the view 
which determined the Subordinate Judge in favour of the 
defendant. With all respect to the learned Judge, whether he 
was right or wrong in his view, it would have been out of the 
question to ask the Court of Appeal to rely on a statement 
unsupported by evidence at a time when there was no oppor- 
tunity for contradiction or cross-examination. It certainly 
would seem that the defendant himself did not place much 



m 


[VOIi. XXKWt 


■CAL.CtJttA SERIES. 


1089 

Sham 

Shivbnhar 

Saiii 

V. 

' Jakki, \ 
Kosb. 


reliance on tlie view which commended itself to the Subordi- 
nate Judge, for it was the very ground on which the Assistant 
Collector had decided the application for mutation of names, 
and yet the advisers of the defendant did not think it worth 
while to produce, or at any rate they abstained from pro- 
ducing, any evidence in support of it. 

Without going over the grounds which the learned Judges 
of the High Court have so fully discussed, it is enough for their 
Lordships to say that they think that the order under appeal 
is perfect^ right. 

The ekrarnama of the 15th of June 1883, if not a fraudulent 
document, is decisive of the case. The character of the old 
Maharaja for honour and probity stood so high that no one 
ventured to suggest that there could liave l)een amr fraud on 
his part. It was said that probably, or possibly, lie signed the 
document without knowing what it contained, and that the 
real author of the scheme to defraud the defendant was Ilaren- 
dra. But there is not the slightest evidence of any fraudulent 
scheme at all. There was no reason for concocting a fraud. 
Assuming Ratnabati to have been the absolute owner, it is not 
disputed that it would have been competent for her to make 
a disposition of the property, which would have defeated 
the expectations of her husband. Considering the state of 
feeling that existed between herself and her husband, it pro- 
bably would not have required much persuasion to induce her 
to put the property beyond his reach. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be dismissed. 

The appellant will pay the cost of the appeal. 


Appeal dismissed. 


Solicitors for the appellant : T. L. Wilson Co. 

Solicitors for the respondent : Samlerson, AdMn, Lee S Eddis. 


cl. V. w. 
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KALAMEA 

V. 

PIARPERINK. 

[On Appsal from tiis OMef Court of Lower Burma.j 

Sah^D3Gree — E.'caoiUion of decree, — Sale hy Gourt under decree on a mortgage — 
Misrepreserttation by auctioneer an officer of Gourt — Contract Act {IX of 
1B72), ss. 18 and 19, exception — Bid made under misappreliemion caused 
hy such misrepresentation — Suit to set aside sale — Purchaser of worthless 
equity of redemption — Reference of the matter to the Gourt — Giuil Procedure 
Code{ActXIV of lS82),s. 306. 

A sale of mortga,.ged proparfcy in execution of a decree was ' conducted by 
two officers of the Gourt, one a chief clerk and officiating bailiff and the other 
his deputy, the assista-nt bailiff, who acted as auctioneer. The latter read a 
proclamation of sale in English, a language not understood by the nativ^e 
bidders present, which stated that only the interest of the judgment debtor 
was for sale. 

Being asked by a native present to explain the terms of the proclamation, 
the auctioneer made a statement in Hindustani to the effect that “there 
4" are four mortgages ; on this account there is a sale by order of the Court, 
the title-deeds can be seen at the Registrars’ Office,” from which the 
plaintiff, who casually attended the sale, was led to believe that the property 
was being sold at the instance of the mortgagees and free of incumbrances, 
and he bid for the property, which was Imoekeddown to him for a sum nearly 
equal to its full value. 

After the sale he discovered that it had been sold subject to mortgages 
amounting to more than its value, and that he was the purchaser of the 
equity of redemption, which was worthless. In a suit to set aside the sale 
on the ground that h© bid for the property under a misapprehension 
caused by the misrepresentation made by the auctioneer, the Appellate 
Court in India held that there wa,s misrepresentation under section 18 of the 
Contract Act (IX of 1872), but that the case fell within the exception in sec- 
tion 19, as the plaintiff might with ordinary diligence have discovered the 
truth, and dismissed the suit. 

V Heidi by the Judicial Committee, that in sales under the direction of the 

Court it was incumbent on the Court to be scrupulous in the extreme and 
very careful to see that no taint or touch of fraud or deceit or misrepresent- 
ation is found in the conduct of its ministers. Here the plaintiff had been 
misled by the accredited agents of the Court, which could not under such 
circumstances enforce against him so illusory and unconsciontious a bargain 
as the sale to the plaintiff was shown to be. 

Present : — Lord Macnaghten, Lord Atkinson, Sir Andrew Scobie, and 
Sir Arthur Wilson. 


E’. C.* .. 

■ 1908 ' ;■ 

Nr}vem:her 12. 
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' ' 'Held also that the plaintiff had no means of discovering th© truth, while 
the sale was going on, and ho was perfectly justified in relying on the state- 
ment] , as to the property , wMch was being sold, made by the auctioneer. The 
exception in section 19 of the Contract Act had no application to the case. 

Held farther that the Chief Clerk was right in referring the matter to the 
Court, and in not proceeding under section 308 of the Civil Procedure Code. 

Appeal from a judgment and decree (February IStli, 1907) 
of the Ciiief Court of Lower Burma on its xAppellate Side, 
which affirmed a judgment and decree (June 12th, 1906) of 
the Judge of the same Court on its Original Side. 

The plaintiff was the appellant to His Majesty in Council. 

Mahomed Kala Mea, the plaintiff, was the highest bidder at 
an auctiomsale of certain property in Rangoon, which took 
place on 2nd May 1905 under a decree of the Chief Court of 
Lower Burma obtained by the first respondents, the mem- 
bers of the firm of Harperink Smith and Company against 
one Kani Choay, the second respondent : and the suit was 
brought on the 16th May 1905 to set aside the sale, on the 
ground that the plaintiff had purchased the property under 
a bona fide misapprehension of fact. 

The plaintiff in his plaint, after stating that the pro- 
perty was subject to charges amounting to Es. 64,500 with 
interest, and that at the auction-sale he bid for it and it was 
knocked down to him for Es. 38,000, alleged in paragraph 4 
that ' ' before the bidding commenced one Hadji Shah Mahomed 
Ah said that he did not understand the proclamation, which 
had been read in English, and asked the bailiff what was be- 
ing sold. The deputy bailiff Mr. Innes thereupon said in 
Hindustani ‘ Char mortgage hai ; is waste Court ka hukum 
se bikri hota. Title deeds Eegistrarka office men dekne 
sakta. ’ He also alleged that he bid for the property under 
the bona fide beHef that it was being sold free of the mort- 
gages upon it; that as it was not worth in any case more 
than Es. 40,000 he would not have bid anything if he had 
known that it remained liable to the mortgages ; and that 
under all the circumstances he was desirous of having 
the sale set aside on the ground of his bona fide mistake, a 
course to which Harperink Smith and Company consented 
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and lie had added them merety as pro forma defendants. 
The plaintiff prayed that the sale might be set aside ; that 
all proceedings for the recovery of the amount bid by him. 
might be stayed ; and that Kani Choay, the second defendant, 
might be ordered to pay the cos+s of the suit. 

The first defendants put in no written statement in 
answer to the suit. In his written statement the second defend- 
ant admitted that the property the subject of the sale be- 
longed to him, but had been attached by the first defendants ; 
that it was subject to the charges stated in the plaint ; and 
that it had been knocked down to the plaintiff for Rs. 38,000. 
But he put the plaintiff to strict proof of the allegations con- 
tained in paragraph 4 of the plaint, and also as to the state- 
ment that the plaintiff bid for the property under a bona fide 
mistake. He alleged that the property was worth much more 
than Rs. 40,000, and submitted that the allegations and cir- 
cumstances relied on in the plaint afforded no ground for set- 
ting aside the sale. 

The only issue was “ are the allegations in paragraph 
4 of the plaint correct ; and if so, do they afford any grounds 
for setting aside the sale 

The plaintiff’s evidence was to the effect that he was driv- 
ing past the place, where the property was to be sold, when a 
Court messenger told him that a sale was about to take place ; 
he accordingly alighted and attended the sale without having 
seen the proclamation or being cognisant of its terms. Mr. 
Innes, the deputy bailiff of the Court, acted as auctioneer and 
at the opening of the proceedings read the proclamation in 
English, a language unknown to the plaintiff. Upon this 
being read, Hadji Shah Mahomed Ali said he did not under- 
stand it and would like to know the meaning of its contents, 
whereupon Mr. Innes made a statement in Hindustani as 
above-mentioned, which the Court interpreter translated: 

There are four mortgages : therefore the sale takes place 
by order of the Court. The title deeds can be seen at the 
Registrar’s Office.’^ From this statement the plaintiff said 
he understood that the property was mortgaged, but that it 
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' was being sold free of .tbe. mortgages', as they would be paid 
Kala^^Mea piircbase-’money, and in this belief lie made, a final 

Habpeeink. bid of BuB, 38,000 at which price the property was knocked 
down to him. Immediately after the sale he learned that the 
property had been offered subject to four mortgages upon it. 
Thereupon he refused to pay a deposit or any part of the pur- 
chase money, and took proceedings to get the sale set aside. 

The plaintiff’s evidence was corroborated by Mr. Wesha 
(one of the four mortgagees) as to the reading of the procla- 
mation and the words in Hindustani spoken by Mr. Tunes. 
He stated that he understood, the 'words to iiieaii that the 
property was mortgaged and had to be realized iiiider the 
order of the Court, and he. further iiiiclerstood that the pro- 
ceeds of the sale would go .to pay the inortga^ges upon: the 
property. Two other witnesses, Ebrahim Bymeah and Issac 
Sofaer, gave the same account of ' what occurred and said that 
the .Hindustani ' words' con ve 7 yed the same inipressioii to their 
minds. The latter said that "he had bought and sold a good 
deal of land and owned property near to that which was the 
subject of the sale ; that he valued the land sold at , R.s. 40,000 
or Rs. 45,000 at most and that liC ' bid up to Bs. 37,000 fo,r it. 

. . But, if .he had known that, if he bought the property, .he 
' would, have. had to pay Es. 64,000 .to the mortgagees he would 
not have bid. Mr. Spencer, an official .of the Court, who was 
acting as bailiff at the time, of the sale, was another witness 
fertile plaintiff, but was less certain than the others as to 
,'What was .said, and his evidence was described by the Court of. 
first instance as 'Vacillating.” VTiat he . said sufficiently 
appears from the judgment 'of Mr. Justice, Irwin on appeal.. 
Mr. Innes’ evidence was not, taken' as he w.as ill at 'the time the 
ease was heard : — 

The Judge, who tried the case (Begge J,), said 

‘‘ The plaintiU soon after the sale informed the oflicxatiriijf ].>;'! iliff, o^ceording 
to the report made on the day of sale, that he was not a'’t'ai'o that the words 
* subject to the mortgaqe ’ meant that he was responsible for the ao'.Gi’^^gate anioimt 
or the Biortgas^es as well as for the amount of his bid : and the offseiating bailiff, 
instead of proceeding under section 306 of the Civil Procedure Code, put in 
his report I have referred to, in which he said that, as the bidders^ statements 
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tihati they ‘ were bidding under a misapprehension appears to be perfectly 
genuine he thought it was his duty to refer to the Court for orders whofch.ei% 
under the circumstances, the sale should be set aside, and the property put 
up for sale a, gain. Of course the Court could not give any such ‘ orders’.” 

And lie was of opinion that-^ ' 

^ ‘ “ Even if the words spoken by Mr. limes were used, an intimation that the 

property was to be sold free of mortgages cannot by an 3 ?' process of interpreta- 
tion be found in them directly, or inferred from them indirectly.” 

' After commenting on the evidence of the plaintiff’s wit- 
nesses, the Judge said 

.T give Mr. Spencer credit for trjnng to give straightforward evidence, and 
acijuit him of all intention of trying to deceive me ; but it is obvious that such 
confused and incoherent testimony is perfectly useless. Hadji Shah Mahomed 
All has not been called ; and I have nothing to say against the discretion of 
plaintiff’s counsel in that respect. But the absence of Innes’ evidence is a serious 
omission as regards the proof of the Hindustani words said to have been used 
by him, though, as I have said, even if they were proved to demonstration, 
they would not prove, or even suggest, that the plaintiff had been induced 
to bid under the belief that the property was to be sold free of the mortgages, 
or, in other words, that lie had been induced to buy bj^ misrepresentation . 

' Innes was summoned ' as a witness, and. I was told late in the hearing on the 
I,/ 7th of June that he was ill ; but, of course, it was then out of the question 

' to grant any postponement. It has not '.been proved, that he did, in fact, 
use the words relied on, and if he had— as I have said— they could not have 
raised the impression under which the plaintiff wishes me to believe he bid, 
and Ultimately became the purchaser. Consequently there is no proof, or 
indeed suggestion, that his conduct caused, however innocently, the plainti:ff 
to make a mistake as to the substance of the thing, which is the subject of the 
■ agree'ment. 

The plaintiff has made out no case for relief under section 35 of the Speci- 
fic Relief Act, as the contract of sale is not voidable or terminable by him. 
As for section 36 of the same Act, I do not think there was any mistake at all. 
The terms, under which the property was sold, were clearly set out in the pro- 
clamation, which was made in the language of the Court as required by section 

287 of the Code of Civil Procedure, and which had been previously advertised; 
and, if the plaintiff did not take the trouble to ascertain clearly under what 
terms he was bidding, that was his fault and no one else’s,Jand he must take the 
consequences of his own carelessness.” 

The suit wa;S therefore dismissed. 

The appeal was heard by a Divisional Bench of the Oouru 
consisting of Irwin and Hartnoll JJ. The material portions 
of whose judgments were as follows : — 

“Ibwin' J. I think tliere can be no doubt at ail that the plaintiff believed 

that the land was being sold free of the mortgages. Ho values the land at 
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. ,Bs. '40,000. Another 'bidder ,^Issac[Sofaer,[says^ it is^" not^wortIi^'iiiore[than^ 

' Rs. 40,000 to Rs.' 45 , 000 . ' This evidence receives the best possible corrobor- 
ation from the bailiff’s repoi't made on the day of sale, t'iz ; ' Their statements 
' (of the three bidders) that they were bidding luidei' a misapprehension appear 
to be perfectly genuine, and as the property in my opinion is not worth more 
than Rs. 40,000 to Rs. 45,000 at the most, I think it my duty,’ etc. It is 
preposterous to suppose that any sane man would bid se\*eral thousands of 
rupees for an equity of redemption, wliich he believed to be worth less than 
nothing. The plaintiff’s statement that he would not have bid a pice, if he 
had knowrx that the pi'operty was sold subject to four mortgages, must be held 
to be perfectly true. 

“ Tills brings me to the two issues involved in tiie main question. Was 
the mistake caused by what the assistant bailiff said before tlte sale 2 

“ On the one hand, the certainty that the pkiintiff and the other bidders 
were under a misapprehensionraises aconsiderable probability that there was 
a reasonable cause for that misapprehension. On the other hand, the estremo 
levity, with which , the ' plaintiff entered on this important transaction , suggests 
that he may ha%"e made a mistake without any adeqim-te cause. ' One would ^ 
: expect that an average man of business, before offering a large sum of money 
for any property, would take some effective means to ascertain oxaetly what 
was being sold and would make some examination of tlie seller’s title. But 
what does the plaintiff say ? ' I heard of the sale on the day o£ the auction, 

as I was going along the road in a ghari, A Court peon called to me and said a 
Court sale was taking place. I went to the spot.’ He knew no English, and 
the few words set out in Hindustani above was tlie <m]y information h© got. 

To bid a large sum under such circumstances as these might almost be called 
frivolity. I have no sympathy whatever with the plain till, and I think he 
richly deserved to lose heavily over the transaction. 

‘‘ On the question what were the exact words used by the assistant bailiff, 
it is unfortmiate that h© was not examined, but no inference adverse to the 
plaintiff can be drawn from his absence. He was diil3*' siimrnoned, and was 
reported absent from illness.” 

After commenting on^the evidence of tlie plaintiff’s other 
■'witnesses the Jiidge said ' 

” The evidence of _ Mr. Spencer, acting 'bailiff, is fully described by the 
learned Judge as extremely vacillating, but with ail respect I camiot agree 
in thinking it is perfectly useless. Mr. Spencer w’as present. He w'as in 
charge of the sale and was responsible for the conduct of the sale, although 
his assistant was the actual auctioneer. The primary cause of the present 
imfortunate litigation was Mr. Spencer’s omission to obey the plain dn*ec- 
tlons contained in section S06 of the Civil Procedure Code wdien the deposit 
of 25 per cent, was not paid, Tlxis was bad enough, but his official compe- 
tency must appear in a much worse light if the plaintiff succeeds in proving 
that lie was misled by Mr. Innes’ words spoken in Mr. Spencer’s presence and 
without any attempt made by Mr. Spencer to put Mm right. Mr. Spencer has a 
strong motive for making Ms evidence as little damaging as possible to himself 
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and Ms assistant ; and tiiat I take to be the cause of the vacillation in his 190S 
' .evidence. Mr. Justice Bigge acquitted him of all intention of trying to deceive, - 

and so do I ; but the motive alluded to above must have had an effect on v: 

Mm, and in my opinion much weight should be given to any admissions Haepekiis'e. 
he makes in favour of the plaintiff. He first said that Innes said ‘ Char . t 

' , . . , ' iRWiN ,tf.V 

mortgage hai is ko upar ; but his final statement on this point was ‘ I cannot 

4 say for certain that Innes before the sale used the words, ‘ Char mortgage 
hai ; is waste Court ka liulmm se bikri hotahai.’ It seems to rue, coiisidering 
the position Mr. Spencer was in, that, if he could have flatly denied that 
Innes used the words ‘is waste,’ he would have done so, and therefore 
I think Ms evidence goes a long way to corroborate the plaintiff. 

“ .Notwithstanding the careless and irresponsible way in which the bidders 
behaved, I think it is proved that the assistant bailiff used the words attri- 
buted to him by the plaintiff. 

“ I am quite unable to agree with the learned Judge on the Original Side 
in thinking that the words in question could not bear the meaning the plain- 
tiff assigns to them. I do not claim to be a good Hindustani scholar, but the 
sort of mixed patois, which Innes spoke, is quite familiar to me, and the use h 
of the words ® is waste ’ would cause me to think that the land was being sold 
at the instance of the mortgagees. This is the meaning assigned to the words 
by four witnesses, and the fifth, Mr. Spencer, actually says, ‘I think any 
reasonable man would have thought that the land was being sold free of mort- 
gages, had lie not read the proclamation.’ I may add that considering Mr. 

Spencer’s Imowledge of the value of the land he can have had no doubt while 
the bidding was going on, if he thought of the matter at all, that all the bidders 
were under a misapprehension. He cannot have thought that they were all 
irresponsible lunatics. 

“The suit was based on section 19 of the Contract Act. My finding on 
the facts is that plaintiff was induced to bid for the land by misrepresentation 
as defined in section 18, clause (3) of the same Act. But I have also found 
that the plaintiff had the means of discovering the truth with ordinary dili- 
gence and that he was culpably careless in failing to ascertain the truth in the 
obvious way, namely, by having the proclamation read and carefully translated 
to Mm. That being so, the exception to section 19 of the Contract Act 
puts him out of Court and the contract is not voidable by reason of the 
misrepresentation.’* 

,Haet>tott J.' I take the same view of the facts as my learned colleague 
and I have no doubt that the bidders were bidding under a misapprehension. 

There is evidence, the reliability of wMch there is nO ground for questioning, 
that the property free of encumbrances was not worth more than E/S. 40,000 
to Rs. 45,000, and it is impossible to believe that appellant and Sofaer would 
have made the bids they did if they had known that they would have to take 
it subject to the heavy mortgages existing on it. In my opinion, the words 
alleged to have been used by the deputy bailiff arejproved to have been so 
used. The^?’ are a mixture of English and^Hindt^tani and their tenor is — 

® Th0re''ard’!’fourImortgag6S.’1fOii thi8"’aocount'^(or'"therefor0) there is'*'a sale by 
order of Coxirt. The title deeds can be seen in the Oflice of the Registrar/ 
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rr that^the *^®y “»>' certainly lead persons to believe 

AIA Mba f •'" subject to them, and that, on the other 

Haepebink. opj Jq_ free of them. The bailiff allows that the pronertv in his 

Hae^^p X rs rnrer^y "f 

of the sale ^1,1. / e^cplaan beyond a shadow of doubt the exact conditions 

as defined in seer ^ ™io ^ that there was misrepresentation 

a" onthe “ ro r“t ^here remains for oonsider- 

nSZid L^rTt apparent^ 

exoention ^ nor was it argued on appeal. Tire 

exception runs as follows .-‘ If auch consent is caused by misapprehension 

whose'consentwi:rtlrTad1r’"“^ 7'“' 

'«^th ordinarv diligenoe ’ To’ .*’’®™®s-ng of discovering the truth 
could have vOTe to 'the P ®PP®Hant had such means. He 

of the sale " He >77 “ ascertained the exact conditions 

. Further tl o^ndi W " ^7" 

of immoveable property ^f7iX ^he purchase 

manner in whiol! the annel 

on his part The exerefs! f 7 "®^iis®nee 

would have pr!7„tTrhlL 7 ®P-®". 

officers at the auction answered i'® «^® Court 

not to my mind the exe7L::fo:i7:n^^^^ 

a nature. The appellant undoubtedly had “ ™P°'’*«"* 

with ordinary diligence : and I hold ' that the the truth 

therefore that the contract is not vjdibt” ^ 

The appeal was therefore dismissed. 

On this appeal, which was heard ez parte 

ra« lifir 'T;r ”“** »- u« 

of lfrTw"r'“ ^ 

sold freefro^tt^ r‘’““T‘ 

ti. t™ o? MMnnra " 

conditions of sale. The !ri n of the true 

the announcement of Mr. Ws^ wL If accepting 

the sale, the responsible officer of the ? 7 

, on which the sale was takingXe t " 

g place, and any misrepresentation 
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by that officer invalidated the sale to the appellant. The 

fact that he might have ascertained the truth by inquiry was Kala Mea 

no sufficient defence. There was therefore no negligence on Habpebink, 

the appellant ^s part in his not making an inquiry, and 

therefore section 19 of the Contract Act (IX of 1872) was 

not applicable. Moreover, to be a good defence under that 

section, the negligence must be established by facts found 

on the evidence in the case, and could not be set up, as in 

the present case, for the first time by the Court of Appeal. 

Reference was made to Redgrave v.Hurd (1): Leake on Con- 
tracts, 3rd edition, Chap. VT, page 315, 5th edition, pages 251, 

252 : Pollock on Contract, 7th edition (1902), pages 556, 566 : 
and Morgan v. Government of Haiderabad (2). From the 
amount of the appellant’s bids it must have been clear to the 
officer of the Court offering the property for sale that the appel- 
lant was under a misapprehension as to the nature of the pro- 
perty he was buying ; and therefore the parties to the offer and 
its acceptance were never ad and there was consequently 
no contract between them. Thera had also been no compli- 
ance with the conditions of sale of the Civil Procedure Code 
(Act XIV of 1882) ; and under the circumstances the appellant 
was entitled to equitable relief. 

The judgment of their Lordships was delivered by — 

Loed Machaghten. Their Lordships regret to say that 
in their opinion there has been a lamentable miscarriage of 
justice in this case. It is an appeal from the Chief Court of 
Lower Burma. It was” heard ex^ parte. But the facts are not 
open to dispute. . 

At an auction sale in execution held under the direction of 
the': Court the appellant, who had dropped in quite casually, 
was tempted to bid and was declared the purchaser. The thing, 
putxip for sale was down tohim for Rs. 38,000. The 

sale was conducted by two officers of the Court — a Mr. Spencer, 
who was Chief Clerk and officiating bailiff, and a Mr. Innes, his 

(1) (1881) L. B. 20 Ch, D. 1, 13, 17. (2) (1888) I. L. B. 11 Mad. 419. 
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deputy 5 who was the auctioneer. Mr. Innes read the proclama- 
tion in English,; a language which no native present seems to 
have understood. It stated clearly enough that only the in- 
terest of the judgment debtor was for sale. Then, in answer 
to a native, who asked what the proclamation said, Mr. Innes 
made a statement in the vernacular to the effect that the land 
was being sold at the instance of the mortgagees. The appel- 
lant was thus led to believe that the invitation w^as an invita- 
tion to bid for a substantial property freed and discharged from 
all encumbrances. In the result he found himself the purchaser 
of a shadov/y equity of redemption not worth one farthing. 
The value of the lot unencumbered was not more than 
Rs. 45,000. The charges upon it were over Rs. 64,000. 

As soon as the appellant realised his position he explained 
to Mr. Spencer that he had bid for the property under a misap- 
prehension. Mr. Spencer reported to the Court that the appel- 
lant’s statement was supported by Mr. I. SofaerandMr. Hadji 
Shah Mahomed, the other two bidders at the sale, whom he 
had sent for and questioned. They too, it seems, were under 
the same misapprehension. He added that , as their statements 
appeared to be perfectly genuine, and as the property in Ms 
opinion was not worth more than from Rs. 40,000 to Rs. 45,000 
at the most, he thought it his duty to refer the matter to the 
Chief Court for orders whether, under the circumstances, the 
sale should be set aside and the property put up again. 

The learned Judge, to whom the matter was , referred, 
declined to interfere. 

The appellant'.then - applied, to the Court to be discharged 
from his purchase, submitting affidavits, which showed'that the' 
misapprehension on his part was caused by a misrepresentation 
on the part of the auctioneer. Giving, however, to the opposi- 
tion of the judgment debtor— though there was no opposition 
on the part of anyone else— it was thought advisable to proceed 
by a regular suit. ;' r 

The learned J udge of first instance dismissed the suit. Then 
there was an appeal to the Chief Court. 
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Tlie two' learned Judges,, who formed the Court of Appeal, 
were both satisfied that the appellant did bid; for the' property 
under a misapprehension, and that the misapprehension was 
caused 'by a misrepresentation made by the auctioneer. But 
.they both held that the appellant’s claim to relief failed for a 
reason which was not even suggested in argument either before 
the Court of Appeal, or before the Court of first instance. They 
held that, although there was a misrepresentation as defined 
by section 18, clause 3, of the Indian Contract Act, the case 
fell within the exception in section 19, wLich provides that in 
case of “ consent caused by misrepresentation ” the contract 
is not voidable, if the party, whose consent is so caused, had the 
means of discovering the truth with ordinary diligence. “ To 
my mind,” says one of the learned Judges, the appellant had 
such means. He could have gone to the Court and could have 
ascertained the exact conditions of the sale. He could have 
read the advertisement in the newspaper. Further, the con- 
ditions w^ere read out in English at the sale.” No doubt the 
conditions, w^ere read out at the sale, and in English. But the 
.appellant speaks and understands nothing but Hindustani. 
English, is an unknown tongue to him. The other learned Judge 
takes the same view. He finds that the appellant was culpa- 
bly careless in failing to ascertain the truth in the obvious way, 
■namely, by having the proc],amation read and carefully trans- 
lated for Mm,” It is plain from these remarks that the negli- 
gence for which the learned Judges condemn the appellant ' is 
want of prudence in embarking so. rashly on a transaction so 
important. The appellant had no means of discovering the 
truth wLen the auction w^as going on. ' He'was perfectly Justi- 
fied in , relying on what was said' by the auctioneer in the pre- 
sence and hearing of the Chief Clerk, who had charge of the 
sale. ^ The exception in section 19 of the Contract Act has no 
application to the case. And there is no defence to the suit. 
So the matter w^ould have stood, if the question had arisen 
between outsiders, and the Court had had no concern in the 
matter beyond the duty of exercising its judicial functions. But 
over and above all this there is involved in this case a principle 


,1008 
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r. ' 

Hae'perikk. 



■CALCUTTA SEBIES., [VOL. XXXVI 


of supreme importance /which the learned Judges of the Chief, 
Court entirely disregarded. 

It has been laid down again and again that in sales under 
the direction of the Court it is incumbent on the Court to be 
scrupulous in the extreme and very careful to see that no taint 
or touch of fraud or deceit or misrepresentation is found in the 
conduct of' its, ministers. The Court, it is said, must at any 
rate not fail below the standard of honesty wHcli it exacts from 
those on whom it has to pass judgment. The slightest sus- 
picion of trickery or unfairness must affect the honour of the 
Court and impair its usefulness. It w^ould be disastrous, it 
would be absolutely shocking, if the Court were to enforce 
against a purchaser misled by its duly accredited agents a bar- 
gain so illusory and so unconscientioiis as this. 

Their Lordships are somewhat vsiirprised to find that the 
learned Judges have nothing to say on this aspect of the case. 
They are still more surprised at the moral lesson, which the 
presiding Judge draws from the story of this auction. He 
points out that the appellant made no investigation into the 
title beforehand and that he had absolutely nothing to depend 
upon but the announcement of the auctioneer. And his con- 
clusion is that the appellant “richly deserved to lose heavily 
over the transaction. ” 

Mr. Spencer was of course wrong in not keeping a stricter 
watch on the proceedings of his subordinate, but he was per- 
fectly right in referring the matter to the Court. Both Courts 
censure him for not having proceeded under section 306 of the 
Civil Procedure Code. But that course was out of the question. 
If the truth had been published, nobody but a lunatic would 
have bid on the property being put up again. If the truth had 
been kept back, there would have been a gross and deliberate 
fraud. In either case a claim against the present appellant 
would have been both dishonest and futile. 

Their Lordships think that the appeal should be allowed, 
the order of the Court of Appeal and tho judgment of the Lower 
Court discharged with costs, to be paid by the Judgment-debtor, 
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and a decree made setting aside the sale with costs against the 1 908 
judgment-debtor. 

: Their Lordships will therefore humbly advise His Majesty 

i accordingly. 

i The judgment-debtor must pay the costs of the appeal, 

i ? Appeal alloiced. , 

Solicitors for the appellant ; Brarmll cfc White. 

J. V w. 
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PRIVY COUNCIL. 

RAM GOLAM SAHU 

V. 

BARSATI SINGH. 

[On appeal from the High Court at Fort William hi Bengal.] 

Sale — Decree — Execution of decree— Sale under decree on mortgage — Subsequent 
appeal from mortgage decree when Appellate Court altered decree by 
increasing the amount and extending time for payment by 7nortgagors — • 
Effect of appellate decree on the sale — Right to possession — Application 
by mortgagors for restoration to possession — Limitation — Civil Procedure 
Code {Act XIV of 1889), ss. 244 and 811— Former order giving 
possession to mortgagees. 

The appellants, who were mortgagees, on 20th December 1000, obtained 
in a suit on their mortgage in the Court of a Subordinate Judge an ordinary 
decree for sale of the mortgaged property, and, pending an appeal by the 
appellants on the ground that they were entitled to a larger amount than 
had been allowed them by the decree, the mortgaged property was sold on 
the appheation of, and purchased by, the appellants, and they were put into 
possession under an order of the High Court, dated ISth April 1904. 

On the appeal from the decree of the Subordinate Judge, the High Court, 
on 27th January 1904, made a decree for sale conditional on the payment by 
the respondents, the mortgagors, of an increased amount within 6 months from 
the date of the appellate decree. The respondents, who had already unsuccess- 
fuily taken objections under sections 311 and 244 of the Civil Procedure Code 
to the sale being confirmed, then made an application under section 244 for 
restoration to possession on the groimd that the High Court had by its decree 
on appeal so modified the decree of the Subordinate Judge as to render the 
sale under it illegal. The Subordinate Judge held that the application was 
not/ one within the purview of section 244 ; that it was barred by limitation ; 
and that the decree of the High Court did not invalidate the sale, and dismissed 
the application. 

The High Court on appeal, holding that the application was rightly made 
under section 244, and was not barred ; and that the sale under a decree, 
which was subsequently substantially altered on appeal, could not be other- 
wise than bad, reversed the Subordinate Judge’s decree, and directed that 
possession should be restored to the respondents, but refused to disturb 
the possession of the appellants pending the appeal to His Majesty in Council. 

Heidi by the Judicial Committee that tl e decree of the High Court was in- 
consistent with its order of 18th April 1904 giving the appellants possession, 

* Present : — Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble, and 
dir Arthur Wilson. ' ' 
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ag'S/inst wliicli no OippoSi li^d boon broiiglit, iSiQd wliicb could nofc bo troatod 
as null and void ; that to allow the respondents to take advantage of the 
error in the decree of 27th Jiinuary 1904 would entail expense and delay; 
that the merits of the case were not with them ; and they had not offered to 
redeem the property. 

Their Lordships therefor© allowed the appeal, and restored the decree 
of the Subordinate Judge. 
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Appeal from a decree (2ad June 1905) of the High Court 
at Calcutta, which reversed a decree (16th July 1904) of the 
Subordinate Judge of Mozufferpore, 

The decreediolders were appellants to His Majesty in 
GounciL 

The principal question for determination in this appeal 
was as to the validity of a sale held in execution of a decree 
on 18th August 1903. 

On 25th September 1899, the judgment-debtors, the present 
respondents, mortgaged the properties the subject of the sale 
to the decree-holders, who brought a suit on the mortgage and 
on 20th December 1900, obtained the ordinary decree for sale 
from the Court of the Subordinate Judge of Muzafferpore. The 
judgment-debtors did not appeal from that decree ; but the 
decree-holders preferred an appeal on the ground that they 
were entitled to a larger sum under the mortgage than had been 
allowed them by the Subordinate Judge. On 27th January 
1904, the High Court allowed the appeal and made a decree 
for sale, conditional upon payment within six months, 
:of Rs. 1,56,329. 

Whilst that appeal was pending the decree-holders applied 
on 20th and 21st August 1901 to the Subordinate Judge for an 
order absolute for sale under section 89 of the Transfer of Pro- 
perty Act (IV of 1882). The applications were refused, but on 
application to the High Court the Subordinate Judge was, on 
14th April 1902, directed to make an order absolute for sale, 
which he did on 14th August 1902. In pursuance of that order 
the property was put up for sale, and, on 18th August 1903, 
purchased by the decree-holders : on 14th September 1903 ob- 
jections to the sale were raised by the judgment-debtors under 
sections 244 and 311 of the Civil Procedure Code (Act XIV of 
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1882), but they were dismissed, and on 4th Jannary 1904 the 
Subordinate Judge confirmed the sale. The judgment-debtors 
appealed from that order to the High Court and also opposed 
attempts by the decree-holders to obtain possession of the pro- 
perty purchased, but as to the possession the High Court on 
18th April 1904 decided that the decree-holders were entitled 
to possession, and in May 1904 they were duly put into posses- 
sion of the properties by the Court. 

On 19th May 1904, the judgment-debtors made an applica- 
tion to the Subordinate Judge, which gave rise to the present 
appeal. It purported to be made under section 244 of Act 
XIV of 1882 and asked for a restoration to possession of the 
properties by setting aside the sale of 18th August 190S. The 
ground for setting it aside was stated to be the fact that on the 
decree-holders appeal to the High Court, that Court had by 
the decree of 27th January 1904 “modified’’ the decree of the 
Subordinate Judge dated 20th December 1900 and awarded 
the decree-holders a larger sum as due under the mortgage. 

In answer to that application the decree-holders insisted on 
the validity of the sale, and urged that the only remedy to 
set it aside was by application under section 311 of Act XIV of 
1882 a remedy, which was barred by limitation and had 
already been exhausted. They also pleaded that the orders 
of the High Court, dated 14th April 1902 and 18th April 1904, 
were final as against the judgment-debtors. 

The Subordinate Judge on 16th July 1904 holding that the 
judgment-debtors could only apply under section 311 of Act 
XIV of 1882 and that such application was barred by limita- 
tion, and also that the decree of the High Court, dated 27th 
January 1904, did not invalidate the sale, dismissed the appli- 
cation with costs. In his judgment he said : — 

’'Thjs application, has been made only imder section 244 of the Code of 
Oivd Procedure, no mention having been purposely made in it of section 311 
of the Code, under which only an execution sale is mainly set aside, because 
on a former occasion, an application under that section, coupled with section 
244, had been made to set aside the sale, but was made unsuccessfully. There 
is now an appeal pending in the High Court against this Court’s order, dated 
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the 4th January 1904, rejecting the last-mentioned application to set aside 
the sale. 

** The judgment-debtors, without withdrawing the appeal mentioned 
above, have made this application before me under section 244, Civil Pro- 
cedure Code, on the strength of the ruling in the case of Ohandun Singh v. 
Bam Deni Singh (1) and other rulings referred to therein. 

In the first place, I would say that the judgment-debtors’ present applica- 
tion to set aside the sale is barred by limitation as it was not made within 30 
days from the date of that sale, and no question of fraud having been now 
raised about it. 

“ In the second place I do not think that the application under notice is en- 
tertainable under section 244, Code of Civil Procedure. It doovs not come 
under clause (c) of that section, under which it was made. There is now no 
question in this case relating to the execution, discharge or satisfaction of the 
decree or to the stay of execution thereof. The question about the restora- 
tion to possession after possession has been taken by the auction purchasers, 
who are the decree-holders in this case, is not a question provided for by 
the section above quoted. 

“.In the case mentioned above the petition to set aside the sale must 
have been made under sections 311 and 244 of the Code of Civil Procedure, 
And, therefore, %vli 0 n the Court ordering the sale to be set aside on the ground 
that the decree, in execution of which that sale was made, was reversed by the 
Appellate Court, and was not in existence when the sale was made, also rightly 
ordered the restoration of the property to the possession of the judgment- 
debtors, who were ousted from it by the said sale. The present case is differ- 
ent from the case mentioned in the ruling. I may further observe that the 
latter case is distinguishable from the present, inasmuch as in that case there 
was an appeal against the whole decree, which was wholly reversed, and 
a new decree was substituted therefor by the Appellate Court. But in the 
case before me, there was no appeal against the portion of the mortgage 
decree, which was executed by the decree-holders after it was made absolute, 
and under which they brought to sale and purchased the judgment-debtors’ 
properties. Therefore, that decree was not reversed. The language of the 
Appellate Court’s order, by which it added to that decree a certain amount, 
which was not allowed by the Court of First Instance, could not change the 
substance of the thing. I take that order as directing the addition to the 
original decree of the amount it decreed in appeal, though it stated that it 
modified the original daeree.” 
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From that decision the judgment-debtors appealed to the 
High Court, and a Divisional Bench (Rampini and Caspersz JJ.) 
reversed the decree of the Subordinate Judge and directed that 
possession of the property should be restored to the judgment- 
debtors on the ground that the sale was invalid as the only 


(1) (19045 I. L R 31 Calc. 499, 
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decree capable of execution was that dated 27th January 1904, 
and that the proper remedy was by application under section 
244 of Act XIV of 1882. 

The material portion of their judgment was as follows 

‘‘ The judgment-debtors contended before the Subordinate Judge that 
the sale of the 18th August 1903, held in execution of the mortgage decree, 
was bad, because that decree was subsequently modified ; and they were 
not bound to pay in the decretal amount until six months from the 27th 
January 1904. The learned Subordinate Judge has, however, disallowed 
their objection. He has held (1) that the application of the judgment-debtors 
is barred by limitation and it was not made within 30 days from the date 
of the sale, and (2) that their application does not come within the purview 
of section 244 of the Code of Civil Procedure. 

We think that the order of the Subordinate Judge cannot be sustained. 

“ If the application of the j udgment-debtors had been made under section 
311 of the Code of Civil Procedure, no doubt the period o( limitation would 
be 30 days ; but tho application being under section 244, the period of limita- 
tion is not 30 days, but 3 years. 

** Then, we do not tliink that the learned Subordinate Judge is right in 
holding that the application does not come within the purview of section 244. 
It is certainly, in our opinion, an application relating to the execution, dis- 
charge and satisfaction of a decree ; and, furfchermore, we think that the 
sale of the ISth August 1903, under a decree, which was SLibsaqueatly altered 
by this Court — and altered very substantially — cannot be held good. The 
decree, which alone can be executed in this case, is the decree of the 27th 
January 1904. That decree gave the judgment-debtors six months’ time to 
redeem the property in and the sale, which was held about a year before that 
period had expired, must be bad. 

** We therefore decree this appeal and set aside the sale of tho 28th August 
1903, as also the proceedings delivering possession of the property to the 
decree-holders ” 



On this appeal, which was heard ea; 

DeQruyth&r, K.O., and S. A. Kyfp,n for the appellants, 
contended that the High Court was in error in holding that 
the sale of 18th August 1903 was bad by reason of the decree 
under which the sale took place having subsequently to such 
sale been modified on appeal in favour of the appellants : the 
sale, it was argued, was valid and was not rendered illegal by 
tbe decree dated 27fh January 1904 of the High Court on 
appeal by the appellants. All that the High Court had power 
to do on that appeal was to deal with the amount awarded 
by the Subordinate Judge ; for, the respondents not having 

.. : t 
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appealed from, or filed objeotioas to it, the rest of the loos 
Subordinate Judge’s decree was final A Court could not 
01 its own motion deal with a portion of a decree ao*amst 
which portion there had been no appeal and no objections bJs^ 
filed. Erteniing the time for payment of the decretal 
amount, as the High Court did in its decree of 27th January 
1904, was an iUegal exercise of its jurisdiction, and an order 
which that Court had no power to make under the Transfer 
of Property Act (IV of 1882). Eeference was made to Gheda 

La; V. (1) ; Transfer of Property Act, sections 88 80 

93, and Civil Procedure Code (Act XIV of 1882), section’ 545 
and Schedule IV, Form No. 128. There was therefore, it was 
submitted, no such modification by the High Court of the 

decree of the Subordinate Judge dated 20th December 1900, 

in .its decree of 27th January 1904 as invalidated the sale of 
the property purchased by the appellants. 

The only procedure to set aside the sale was by application 
under section 311 of the Civil Procedure Code, but that remedy 

..t liad been exhausted and was barred by lapse of time. The 

application now under appeal, so far as it asked for the setting 
aside of the delivery of possession of the property to the appel- 
lants, was not one which came within the provisions of section 
244 of the Civil Procedure Code, and the High Court ought so 

to liave iteld. 

The orders of. the High Court, dated 14th April 1902 under 
which the order absolute for sale of the property was made, and 
18th April 1904 ordering possession to be given to the appel- 
lants, were final as against the respondents and could not 
now be disputed ; yet the judgment of the High Court now 
under appeal was quite inconsistant with those orders which 
were binding on the respondents. The position of the parties 
was somewhat analogous to that in Mungzd Pershad Dichit 
V. Gri'ja Kant Lahiri (2). In any case the respondents could 
not be entitled to possession without redeeming the mort- 
gage, dated 25th September 1899. The decree of the High 

(1) (1888)I.L.B. 11 AU. 35, 38. 

(2) (188i) I. L. R. 8 Caic. 5i, 60 ; L.R. 8 I. A. 123, 132, 
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1908 Court I appealed from should be set aside and that of the 

Ram Golam Subordinate Judge restored. 

Sahu 

Babsati 

Singh. 

The judgment of their Lordships was delivered by — 

Lq-rd Maonaghten. This appeal was heard ex fjarte. 
It certainly presents something like a puzzle owdng to com- 
plications which have resulted from an error ccniniitted by the 
appellants at one stage of the proceedings. On the whole, 
however, their Lordships are of opinion that the appeal 
ought to succeed. 

On the 20th of December 1900, the appellants obtained from 
the Subordinate Judge of Mozufferpore an ordinary decree for 
a sale of some mortgaged property. The amount for which 
the decree w^as passed w^as Rs. 1, 14,000. The appellants’ claim 
was for a considerably larger amount. Ihey appealed to the 
High Court for a modification of the decree on the ground that 
the amount allowed w^as inadequate. 

In August 1901, before the appeal to the High Court came 
on for hearing, the appellants applied to the Subordinate Judge 
for an order absolute for sale. The Subordinate Judge refused 
the application pending the appeal. But the High Court, on 
the petition of the appellants, directed the Subordinate Judge 
to make the necessary order. In their judgment the learned 
Judges of the High Court say — 

“ It is suggested thut in the appeal to tins Court there may be an order or 
a decree for a fui'ther sum in favour of the petitioners and some confusion 
may result. But we have not to consider that matter at present, nor is it 
clear that any confusion will aiise.’^ 

On the 14:th of April 1902 the order absolute was made. 
The property was put up for sale on the 18th of August 1903. 
It was purchased by the appellants. The sale was confirmed 
on the 4th of January 1904. But the Subordinate Judge, on 
the objection of the respondents, refused to put the appellants 
i in possession. 

On the 27th of January 1904, the appeal of the present 
appellants from the or%inal decree of the 20th of December 
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1900 came on to be beard. Tbe Court made an order modify- 
ing tlie decree in tbe appellants’ favour, directing the respond- 
ents to pay the whole amount adjudged within six months,, 
and, in case of default, directing the property to be sold. 

The next important date is the' 18th of April 1904, when an 
appeal from the refusal of the Subordinate Judge to put the 
appellants in possession of the property was heard. The High 
Court, after hearing both parties, decided that the appellants 
were entitled to possession. They were accordingly put into 
possession and have remained in possession ever since. 

As the respondents were represented by counsel or pleaders 
on that occasion, it cannot be doubted that the attention of the 
High Court was called to the fact that the six months allowed 
by the decree of the 27th of January 1904 had not expired, 
and that the sale had taken place under a decree of the Subor- 
dinate Judge inconsistent with the subsequent decree of the 
High Court. 

The objection was apparent. It could not have been 
overlooked. How the High Court dealt with it does not appear. 
It may not have been pressed by the respondents, or the High 
Court may have been satisfied that, under the circumstances 
of the case, the form of the decree was a mere slip on the part 
of the appellants, or the Registrar of the- Court, which misled 
nobody. , 

The next step was that the respondents, on the i9th of 
May 1904, applied to the Subordinate Judge claiming restora- 
tion to possession by setting aside the sale of the 18th of 
August 1903. The Subordinate Judge dismissed the applica- 
tion -with costs. On appeal, however, to the High Court that 
Court reversed the decree of the Subordinate Judge, set aside 
the sale, and directed that possession of the property should 
be restored to the respondents. 

From that decree the appellants have appealed to His Ma- 
jesty in Council. Pending the appeal the High Court has 
refused to disturb the possession' of ■tbn; appellants,; observing 
that the case is in its circumstances very peculiar.’’ 
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The appellants take their stand on the order of the High 
Court of the 18th of April 1904. Their Lordships think that 
the appellants are right and that the order now under appeal 
is inconsistent with the order of the 18th of April 1904, 
against which no appeal was brought, and which, in their 
Lordships’ opinion, ought not now to be treated as null and 
void. 

The merits of the case are not with the respondents. If 
they were allowed to take advantage of the error in the decree 
of the 27th of January 1904, it would only lead to expense and 
delay. They have not offered to redeem, and probably are 
not in a position to redeem, the property. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed and that the order of the 
2nd of June 1905 ought to be discharged, but without costs, 
and the decree of the Subordinate Judge of the lOth of July 
1 904 restored, and that any costs paid under the order of the 
2nd of June 1905 ought to be repaid. Their Lordships do not 
think it is a case for giving the appellants any costs of the 
appeal. 

Appeal allowed. 

Solicitors for the appellants : T. L. Wilm% ds Go. 
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APPEAL FROM ORIGINAL CIVIL 

Before Sir Francis W. Maclean, K.O.LE., Chief Justice, Mr. Justice, 
Earington and Mr. Justice Fletcher. 

ABU MAHOMED 

V. 

S. C. CHUNDER.^^ 


Assignment — Claim for damages for breach of contract — Right of assignee to 
sue— ^Transfer of Property Act (IF of 1882), ss. 3, 6 (e), 130 — Actionable 
claim ” — “ Mere right to sueP 


A claim for damages for breach of contract, after breach, is not an “ ac- 
tionable claim ” within the meaning of section 3 of the Transfer of Property 
Act, but a “ mere right to sue ” within the meaning of section 6 (e) of the 
same Act, and therefore cannot be transferred, [Per Maclean C. J. and 
Harington J. , Fletcher J. duhitante, ] 

Appeal by tlie plaintiff Abu Mahomed, from the judgment 
of Stephen J. 

By a contract, dated December 2nd, 1904, Messrs. Ebrahim 
Haji Sulaiman & Co. purchased from the respondent S. C. 
Chunder 225,000 gunny bags for delivery in equal portions 
during the months of January to May 1905, each month’s de- 
livery to be considered a separate contract. Delivery was duly 
given of the January and February portions, but therespond- 
ent failed to give delivery of the March instalment to Messrs. 
Ebrahim Haji Sulaiman & Co., who thereby sustained damage 
to the extent of Rs. 1,112-8, being the difference between the 
contract price of the goods and the market price prevailing on 
March 31st, 1905. 

The purchasers, Messrs. Ebrahim Haji Sulaiman & Co., 
subsequently became insolvent and the estate and credits of 
the firm vested in the Official Assignee of Bombay. By a deed 
of assignment, dated June 6th, 1906, the Official Assignee as- 
signed ''all actionable claims arising from the transactions of 
til e Bombay and Calcutta firms ^ whether entered in the books 

Appeal from Original Civil Ho. ^8 of 1906. 

".y't ■ 


1909 

January 13. 


i 




CALCUTTA SEEIES. [VOL. XXXVI. 

or not, and tJfcie benefits of all contracts entered into by the 
Bombay and Calcutta firms of Ebrahim Haji Sulainian & Co. 
to one Sulleman Cassim Peroo Mahomed, who again assigned 
the same to the appellant Abu Mahomed by a deed of as- 
signment dated July 6th, .1906. 

Abu Mahomed thereupon instituted this suit for the re- 
covery of the sum of Es. 1,1 1 2- S, the amount of damage which 
had resulted from the breach by the respondent of the contract 
of the 2nd December 1904. It was pleaded in defence that 
the plaintiff had no cause of action and that the suit was not 
maintainable. On the 6th August 1908, Stephen J. dismissed 
the suit holding that as the plaintiff was a transferee merely of 
a right to sue, he could not maintain the action. His Lord- 
ship’s judgment was as follows : — 

Stephen *J« In this ease Ebrahim Hajoe Siilaiman in December 1904 
entered into a contract with the defendant for the supply of a quantity of 
B, twills to be delivered in four monthly consignments. Pursuant to this 
contract two monthly consignments were delivered in January and Febru- 
ary. The one of the 3 1st March 19C5 was, not delixorecl on which Ebrahim 
Hajee Sulaiman purchased goods in the market and as he says at the price of 
Bs. 1, 112-9 j above the contract price, Ebrahim Hajee Sulaiman then "be- 
came insolvent and the . OHicial ■ Assignee conveyed his outstandings, assets, 
and his interest in the execution of the contract to a piircha-ser, who assigned 
them on the 5th of July 1906 to the plaintiff. Tlie plaintiff now’ sues for the 
Bs. 1,112-8, which are said in fact to be damages sustained by Ebrahim Hajee 
Sulaiman and which is the amount assessed as daroages In the assignment 
to the plaintiff. It’ is. objected on behalf of the defendant that the plaint 
shows no cause of action, that the claim for damages is not an actloBable claim 
under section 3 of- the Transfer of Property Act, that Ebrahim Hajee Sitlal- 
man’s claim as to damages: was a mere right' to sue so^ far aS' he was concerned 
and, if anv-thinir vested in the Official ^spirree, it cannotbe more than a mere 
right to sue with regard to the contract in question. Therefore it m argued 
nothing ppRpofi from the Official Assignee to the assignor of the plaintiff or 
cons*^quently afterwards to the plaint iff. This contention seems to me to 
be sound. The clfiim in' quest {on'’cannot be'an actionable cla.im because it is 
net a claim for liquidated da-mnges, consequently there is no doubt it comes 
,, within the meaning 'of section , 3 , of th© Transfer of Property Act and it also 
seems to m© impossibl© that ' after th© 31st March Ebrahim Hajee Sulaiman 
^ had anythirg except a more right to sue. Th© contract, so far as the March 
delivery was concerned, was discharged by a breach on the 31st March and 
it then ceased to exist. Ebrahim Hajee Sulaiman then had a claim for 
damages and that claim is th© same thing as the right to sue. I cannot 
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006 how iie ' or anybody deriving any right from him can have anything more 
than. this. 

It has been argued before me that clause (e) of section 6 of the Transfer 
of Property Act was enacted in order to prevent champertous suits, but I 
hold there is nothing at all in the Act to lead me to eonfhie the operation of 
sub-section (e) to such suits and I must take the words as I jSndthem. In 
taking this viev/ of the case, I am considerably fortified by the judgment 
in May Lane (1). The question there depends on the construction of 
sections of the Judicature Act and the facts are not altogether similar to 
those of the present case. But applying the principles there laid down, I 
cannot hold that the present plaint does disclose any cause of action. 

The suit is consequently dismissed with costs. 
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From this jndgment, the plaintiS appealed. 

Mf- Garth {Mr. Sircar with him) for the appellant. It is? 
conceded that a mere right to sue cannot be assigned. 
But the claim in this suit is an “ actionable claim within the 
definition given in section 3 of the Transfer of Property Act, 
read with section 130, which includes within its purview ‘‘all 
the rights and remedies, whether by way of damages or other- 
wise/® Section 1 30 of the Transfer of Property Act goes beyond 
section 25 of the Judicature Act and cannot be confined to 
debts only. At the date of the assignment the amount of 
damage had been ascertained. In Jaffer Meher Ali v. Btidge- 
Budge Jute Mills Co, (2), Sale J. held that a contract for the 
purchase of gunny-bags was assignable, and this decision 
was not disturbed on appeal (3), and has been followed in Naihu 
v, Hansraj (4). See also Torkingfon v. Magee (6), although I 
submit that English authorities on this point have not much 
force in this country. The doctrine in May v. Lane (1) can have 
no application here. Moreover, the dictum in May v. Lane (1) 
has been considered in Dawson v. Great Northern and City Bail- 
way (6) and h.as been interpreted to mean that equity will not 
■allow an assignment , by way of champerty. This principle 
has no application in India., The last-mentioned case was the 
case of a claim to compensation mnder the Lands Clauses Act 

(4) {1906) 9 Boib. L.Bu 114. 

(5) [1002] 2 K. B. 427. 

■(6)fi0O5] I K* 


(1) [1S94] 64L. J. Q. B. 206.' 

(2) (1006) 1. L, B. SS Calc. 702. 
m 1 1007) I. L. B,. U Calc. 289. 
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1909 and it was held such claim was assignable. There is no dis- 
Abu tinction between such a claim and a claim to damages under 

Mahomed ^ contract as in the present case. [Fletcher J. referred to 

, William Brandfs Sons <h Co. v. Dunlop Bubber Company (1), 

ChUNDER.;;! ^ ^ T 7 

and Sican and Cleland^s Graving Dock and bUpway Company 
T. Maritime Insurance Company and Croshaw (2). The Judi- 
cature Act did not take away the rights of assignmeiit that 
existed before the Act, If this is not an ^'actionable claim,” 
you stand in the same position as you would have stood before 
the Transfer of Property Act. There is no section in the latter 
Act to cover the transfer of sums to become due in the future. 
Does that not shew that the Transfer of Property Act is not 
exhaustive ?] My submission is that the claim was assignable 
under the Transfer of Property Act, and in the alternative, if 
the claim does not fall within the Act , it was assignable in 
equity. There is no distinction in principle between the 
assignability of a contract, and the assignability of a claim to 
damages under a contract. 

Mr. Dtinne {Mr. A, N. Chaudktiri with him) for the respond- 
ent. There can be no question here of adding parties. The 
case as made is on an absolute assignment, and, if the claim 
is not assignable, the appellant must fail. 

The question in issue is whether a claim to damages result- 
ing from a breach of contract, is assignable after breach, 

, whether(i)under the Transfer of Property Act, or (fi) in Equity. 
I submit the Transfer of Property Act is exhaustive and deals 
with all the means of transfer in India. Section 3 defines 
an " actionable claim,’* which is assignable under section 130. 
These two sections contemplate the assignment of the benefit 
of a contract before breach. See Jafer Meher AM r. Budge- 
Budge Jute Mills Co. { 3) • . The words "whether by wny of 
damages or otherwise ” in section 130, mean that the beneficial 
interest in a contract includes the right to recover damages 
|ior its breach., A debt- or a beneficial interest in a contract is 

a) ri9051 A. C, 454. (2) [1907] 1 K. B. 116. 

(3) (1907) I L. B* 34 Cale. 2m. 
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moveable property, but in the present case, there was no assign- 
ment of any contract ; the contract was exhausted and dis- 
charged by breach, and all that was left, was a mere rio'ht to 
sue for damages. See Leake on Contracts, 5th edition, page 616. 
A right to recover damages for breach of contract is not assign- 
able. See May v. Lane ( 1), in which the dictum though oUter 
has the authority of such eminent lawyers as Esher M. R. and 
Rigby L. J. Torkington v. Magee {2) did not overrule May v 
Lane (1), but was distinguished. The decision in Dawson v. 
Great Northern and City Railway (3) was on a totally different 
ground, and nowhere was any doubt cast on the doctrine 
as laid down in llay v. Lane (1). In William Brandfs Sons 
<& Co. V. Dunlop RiMer Company (4) the assignment was one of 
a debt, which is obviously a chose in action and would fall 
within section 3 of the Transfer of Property Act. All that 
Swan and Cleland^s Graving Dock and Slipway Company v. 
Maritime Insurance Company and Croshaw (5) held was 
that the doctrine in 3Iay v. Lane (1) did not apply to a 
pohcy of maritime insurance. [Fletcher J. referred to 
King V. Victoria Insurance Company (6).] That case did not 
turn on the question of assignment : the Insurance Co. were 
subrogated to the rights of the assured. Cases which have 
considered May v. Lane (1) and distinguished it, have 
pointed out that the doctrine in that case must not be inter- 
preted too widely so as to cover cases of the assignment of the 
benefit of contracts including the right to sue thereunder, but 
no case has challenged the proposition that after breach of 
contract, the right to sue for damages for such breach 
cannot , be assigned. 

Mr. Garth, in reply. The assignment in the present case 
was not merely of the right to recover damages as in 
May V. Lane (1), but of the benefits of a contract, in respect 
of which the assignor had certain rights to recover damages. 
Breach discharges a contract only in a certain sense : the con- 

(4) [1905] A. C, 454, 

(5) [1907] 1 K. B. 116, m. 

(6) {1^^96]A, a 250. 


(1) (1894) 64 L. J. Q. B. 236. 

(2) [1902] 2 K. B. 427. 

(3) [1905] 1 K, B. 260. 
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tractnal rights stiU obtain for certain purposes, founding 
a right of action on the contract. 

Maclean C. J. The facts of this case He within a, very 
narrow compass: It appears that by a contract da ted,, the 
2nd of December 1904., Messrs. Ebrahim Hajee Siilaiman 
& Co. purchased from the defendant a acertain quantity of. 
B. twills,— so many hundred bags y delivery from January 
1905, so many bags ;a month. Certain of those bags were 
delivered in pursuance of the terms of the contract, but in 
March 1905 the defendant did not deliver the bags deliverable 
for that month, and loss-, as the plaintiff says, resulted to the 
purchasers from that default on the part of the vendor. The 
purchasers, Messrs. Ebrahim Hajee Sulainian & Co., eventu- 
ally became insolvent, and the Official Assignee of Bombay 
conveyed the outstanding assets and their interests in the 
executory contracts to one Sulainian Cassim Peroo Mahomed, 
who again assigned his interest in those coiitra>.cts to the plaint- 
iff by an assignment deed, dated the 5th of July 1906. The 
Official Assignee by his assignment, which is dated the 6th 
of June 1906, assigned “all actionab,ie claims arising from 
the transactions- of , the Bombay and Calcutta firms* whether 
entered in the books or not,- and the benefits of - all contracts 
entered into by the Bombay and Calcutta firms of Ebrahim 
Hajee Sulaiinan and Company,”' to Sulaiman Cassim Peroo , 
Mahomed; and he assigned the same -over to the plaintiff.-' 
The plaintiff then brought this' action'; and the first. point ' 
taken and successfully taken by the defendant is that the 
plaintiff cannot' maintain the suit : and Mr. Justice Stephen 
held that, as- the plamtiff was a transferee merely of aright 
to sue, he could not maintain the action. 

The question; we .'have to decide depends upon two or 
three short considerations. As I have noticed the contract 
had been broken and the right to damages had accrued before 
anjrthing was vested. -in-...' the Official Assignee under the in- 
solvency ; that of course is a very material feature in the case. 
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The first question is whether, as regards the particular case 
w© are dealing with, that which the plaintiff purchased was a 
mere right to sue, or if it were not that, what it was. Under 
section 6 of the Transfer of Property Act, the Statute enacts 
that “ a mere right to sue cannot be transferred and, it is 
noticeable that the language of that section is much wider 
than was the language of the corresponding section in the 
Transfer of Property Act, which was thereby repealed. If 
this was a mere right to sue, it cannot be transferred. Now 
what can be transferred under the Act ? Any actionable 
claim can be transferred ; and section 130 points out how 
it may be transferred. What is an actionable claim ? If we 
look at section 3 ‘an actionable claim’’ means a claim to 
any debt’: but this is not a claim to any debt; this is a 
claim to damages of an unascertained amount resulting from 
a breach of contract on the part of one of the parties to that 
contract. Is it then a “ claim to any beneficial interest in 
moveable property not in the possession, either actual or 
constructive, of the claimant, which the Civil Courts recog- 
nise as affording grounds for relief, whether such debt or 
beneficial interest be existent, accruing, conditional, or contin- 
gent V* I do not think that we can properly bring a mere claim 
for damages for breach of contract within those words. Now, 
if it does not faU within the definition of actionable claim,” 
what is it except a mere right to sue, a mere right to sue for 
damages resulting|from an alleged breach of contract. It 
seems to me that it is not anything more or less than that ; 
and if so, that cannot be transferred. 

It is clear, whatever the principle may be underlying it, 
that according to the English law an assignment of damages 
for an alleged breach of contract would not entitle the 
assignee to sue ; and, if one may speculate, the words, “ a mere 
right to sue cannot be transferred ” in the Transfer of Property 
Act are based upon the same principle. However in these 
cases we must ascertain what the law in India and not in 
England here enjoins. I have referred to the sections of the 
Transfer of Property Act, which deal with ^ mattert Tq 
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this view it does not seem necessary to discuss the English 
authorities, which have been cited, though several of them 
appear to he in accord with the view I have stated. 

For these reasons Mr. Justice Stephen’s view seems to he 
right and the appeal must he dismissed with costs. 


Haeington J. I agree, and I think the position of the 
seller and the buyer at the expiration of the month of March 
was this— the seller had to deliver certain goods and he had 
failed to do so. The result was that the benefit with regard to 
the contract for delivery during the month of March was at an 
end ; and all that the buyer was to do was to sue the seller 
for damages for breach of the contract, which the seller had 
failed to perform. Some months after the breach of this con- 
tract, the present plaintiff became, under a deed of assign- 
ment, entitled inte/r alia to the actionable claims to which 
the original buyer was entitled. The question really resolves 
Itself into this : was this right to recover damages for the 
breach of contract, which could no longer be fulfilled, an 
actionable claim or merely a right to sue. In mv opinion 
1 was merely a nght in the buyer to sue for such damages as 

sustained. Those damages 
might merely be nominal or, on the other hand, thev might 
besubstantial. If that were so, then that right could not be 

seTtiot TnrtJ provisions of 

section 6 of the Transfer of Property Act, clause (e) and 

was eSel ^J^i^^to which he 

given in the Tr definition of ‘actionable claim,’ 
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Fletcher, J. I do' not dissent : but I feel very consider*- 
able doubt that tlae Statute meant to limit the right of a person 
to assign his right under a contract by the fact that the other 
party to, the contract had broken it. 

Appeal dismissed. 
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Attorneys for the appellant : Manuel ds Agarwalla, 
Attorney for the respondent : N. G. Boy. 
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APPEAL FROM ORIGINAL CIVIL 

Before Sir Francis W. Maclean, K.C.IM., Chief Justice, Mr. Justice 

Earington and Mr. Jmtice Brett. 

BURN & Co. 

V. 

McDonald.* 

Contract’-’Injunction-— Breach of contract— Contract of personal service — Agree- 
ment — Absence of negative agreement — Negative covenant implied — Specific 
Belief Act (I of 1877), s. S7, also illustration (d) — Bestraint of trade — 
Damages — Contract Act {IX of 1872), s. 74 — Codified law. 

By an. agreement made in England, M. was engaged by B. & Co. a firm ot 
Engineers in Calcutta, as an assistant in their firm for a period of 5 years, 
and it was inter alia agreed that ‘ * he should diligently and to the best of his 
ability devote himself to the duties incumbent on him and should faithfully 
observe and comply with such instructions as he might from time to time 
receive from the firm.” Baring the term of Ms engagement, M. left the employ 
of B. & Co. and entered that of another firm. On a suit, instituted by B. & 
Co., for an injunction to restrain M. from serving, working or being employed 
by any other person or persons and for damages. 

Held, although there was no negative condition in terms in the agreement, 
a negative covenant could be properly implied, under section 57 of the Specific 
Belief Act, and illustration (d) thereto, which gave iegisiative sanction in India 
to the law as laid down by Selbome L. J. in Wolverhampton and WaUaU 
Uailway Company v. London and North- Western Bailway Co, (1). 

Charlemorth v. MacDonald (2) approved, 

Lumley v. Wagner {Z), Whii‘Wood Chemical Company v. Hardman (4), 
Ehrman y. Bartholomew {6) Tetexxed to. 

Where the law has been codified, it is of little avail to enquire what is the 
law apart from such codification : the Code itself must be looked to as the 
guide in the matter. 

As the contract had been most deliberately broken the plaintiffs were en- 
titled to an injunction according to the principles of equity, justice and good 
conscience. 

AppBAii BBOM Original Sttit. 

Aiteal by the plamtifEs, Burn and Co., from the jadgment 
of Fletcher J. 

* Appeal from Originai CivA No. 460 of 1908 in Suit No. 241 of 1908, 

(1) (1873) L. B. 16 Eq. 433, 440. (3) (1862) 6 De. G. and S. 4S5. 

<2) f 1898) L I.. B. 23 Bom. 103, 113. (4) [1891] 2 Oh. 416. 
(6)[1898]lCh.671. 
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This action was instituted by Messrs. Burn and Co., Ld., 
a firm of engineers carrjdng on business in Calcutta, and the 
neighbourhood, against the respondent, who was formerly one 
of the assistants employed in their firm, for an injunction and 
damages for breach of agreement. 

By an agreement made in England, and dated the 27th 
July 190i, between the appellant Company and the respon- 
dent, the Company engaged Mr. McDonald as draughtsman 
and general assistant in its engineering works at Howrah 
near Calcutta or elsewhere for a period of 6 years from 
and after the date at which he should begin to work after 
his arrival at the engineering works at Howrah, it being 
agreed that he should forthwith proceed to Calcutta, the 
Company providing him, with a second class passage. The 
respondent’s remimeration was fixed at Rs. 250 per month 
for the first year of his service, with annual increments of 
Rs. 25,to be paid “ monthly or as may be mutually arranged,” 
with certain other allowances. 

Certain other clauses in the memorandum of agreement, 
were as follows : — 

(3). “ On the arrival at Calcutta of the said Colin McDonald he shall at 

once report himself at the said engineering works at Howrah aforesstid and 
enter upon his duties aforesaid and during the said period of this agreement 
he shall diligently and to the best of his ability devote himself to the duties 
incumbent on him as aforesaid and shall faithfully observe and comply with 
such instructions as he may from time to time receive from the said Messrs. 
Burn & Co,, Ld. , or their authorised representative for the time being.’ ^ 

( 6). “ At any time during the said period of this agreement the said Messrs. 

Burn & Co., Ld., shall be entitled to terminate the said engagement 
and that without assigning any reason for so doing in which event they shall 
make pajunent of one month’s salary to the said Colin McDonald and pay- 
ment of a second class passage home to this country, provided always that 
the obligation to provide such passage shall not be binding or operative, unless 
the said Colin McDonald shall within one calendar month from the termi- 
nation of his engagement depart from India with the intention of returning 
to this country. But in the event of the said dismissal being caused by the 
said Colin McDonald’s (a) insobriety, (6) unpunctuality in attendance to 
business, (c) carelessness and inattention to or neglect of work or duties, (d) 
disobedience of orders given by the said Messrs. Burn Co., Ld.,orhi» 
immediate superior, (e) illness brought on or induced by misconduct or dis- 
obedience to the Doctor’s orders, (/) breach of confidence with reference 
to any of the business secrets of the firm, (about any of which the said 
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Messrs. Born. & Co., Ld., or their representative shall he the sole-judgs;), 
the said Colin McDonald shall have no claim for salary after ha\’i?.ig been 
duly warned on at least one occasion, further than tip to the titite of his 
dismissal or for a passage home as before provided for the said Colin 
McDonald.” 

(8.) ' “ The said Colin McDonald shall be bound, if and when requiretl 
by' the said Messrs. Burn & Co., Ld., to assist them i.n any ether department 
of their business and, if required, to go to any other place in. the East in ron- 
nection with their business.” 

(10.) “ The said Colin McDonald shall be bound, if required, on his ai-riva.' 

at Calcutta to confirm this engagement in conformity with the laws of ti'.o 
place to the effect that the same may be capable of enforcement there.” 

(12.) “ Both parties bind and oblige themselves to perform their respect: < ^ 
parts of the premises to each other under the penalty of one Iiuiidred p^m s.' 
to be paid by the party failing to the party performing or wiling to perfi^r*.' 
over and above performance.” 

It is to be observed there was no express negative covenar . 
in the agreement restraining the respondent from taking se- 
vice under any other firm, during the term of his employment 
by Messrs. Birrn & Co. 

The respondent arrived in Calcutta on the 13th Octol 'cr 
1904 and immediately entered upon his duties under the agree- 
ment as an assistant of Messrs. Burn and Co. at Howrah, and 
continued to perform his duties and to be so employed till the 
3rd March 1908. 

It appears that on the 18th February 1908, Mr. McDonaJd 
having secured a post under the firm of Baja Sreenath Be y 
and Bros., wrote to Messrs. Bum and Co. tendering h.s 
resignation and proposing to leave their employment from the 
16th March following. On the 19th February 1908, Messi'i. 
Burn and Co., rephed declining to accept the resignation and 
giving Mr. McDonald notice that “they would take legal 
steps to enforce the terms of his agreement with them.” Some 
further correspondence passed and on the 3rd March 1908, on 
the respondent’s req,ue8t for his salary for the month of Feb- 
ruary, he was informed that the ofl&ce had instructions to 
withhold his salary for the present. Thereupon, on the 4th 
March 1908, Mr. McDonald left the service of Messrs. Bui'n 
Co., upon the pretext of the firm’s refusal to pay him his 
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salary for February. On the 17th March 1908, the respondent 1908 
entered the service of Raja Sreenath Roy & Bros. Bubk 

On the 21st March 1908, Messrs. Burn & Co. instituted 
this suit, asking for Rs. 2,000 as damages and for an injunc- McDonald. 
tion “to restrain the defendant from serving, working or 
being employed by the said Raja Sreenath Roy & Bros, or 
any person or persons other than the plaintiff company, 
uiitil the said agreement dated the 27th July 1904 should have 
been determined by effluxion of time, that is, until the 13th 
October 1909.” , 


The defendant denied breach of the agreement on his part, 
and alleged that the company had committed breach of the 
agreement by compelling the defendant to do various works 
not contemplated by the agreement, and by their refusal to 
pay his salary for February 1908 on the 3rd March 1908, and 
submitted that in any event the company were not entitled to 
the injunction sought. 

The rule nisi for an interim injunction was discharged by 
Cliitty J. on the 10th April 1908, but an order was obtained 
expediting the hearing of the suit. 

The suit came on for hearing before Fletcher J., who on 
the 14th May 1908 refused to grant an injunction and gave a 
decree for Rs. 30 by way of damages, observing — 

Fletcher J. This is a suit brought by Burn & Co., Ld., against one Colin 
MoDonaid, who was formerly one of the assistants employed in their firm, 
for an injuiietioii and damages for breach of agreement. 

The entored into the service of the plaintiffs’ firm under an agree* 

mciit, dtuis'l the *27tli July. 1904, and..,. made .in England between one of 
tiieir authorised o^geiits of the one part and 'the defendant of the other part. 
The term of t-lxe agreement is for .five years commencing from and after the 
da,te at. which tdia dei’endant 'shoiild' begin, to work under the agreement aftei 
Ms arrival at the engineering works of' the plaintiffs.at Howrah. 

.By the tiiird clause of the agreement it. is provided that on arrival of the 
deffciiilant in Calcutta he shall at once report himself at the said engineering 
works at Howrah and enter upon his duties and shall diHg0ntl3r and to the 
fjest u£ his ability devote himself to the duties incumbent on him and shall 
daithfuliy observe ■ and comply with such instructions ■ as he may from time 
to time receive from the plaintiffs’ firm. 

oblige, tion under the contract is imposed on the plaintiffs to employ 
the defendant for the period of five years. The contract provides that, if 
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th© defendant brealss this agroement h© shall b© Mable to a penalty of £100 
to be paid to the plaintiffs. 

The defendant in his written statement denies that he has committed any 
breach of the agreement. As I am of opinion that the defendant by leaving 
the plaintiffs* employ committed a breach of Iris agreement, I have first to 
decide whether or not the plaintiffs are entitled to an injunction. 

N'ow, by section 57 of the Specific Belief Act, it is pro\dd6d that when a 
contract comprises an affhmative agreement to do a certain act coupled with 
a negative agreement express or implied not to do a certain act, the circum- 
stance that the Court is unable to compel specific performaiic© of the affirm- 
ative agreement shall not preclude it from granting an injunction to perform 
the negative agreement. 

From this section it appears first, that there must b© in this contract a 
negative agreement express or implied and, secondly, the Jurisdiction con- 
ferred on the Court is a discretionary Jurisdiction. 

Then, first, does the contract contain a negative agreement express or 
implied 2 

“ Every agreement to do a particular thing in on© sense involves a negative. 
It involves the negative of doing that which is inconsistent with the thing you 
are to do, but it does not at all follow that, because a person has agreed to do 
a particular thing, he is therefore to be restrained from doing ©very thing 
else, which is inconsistent with it ” {per Lindley L. J. in Whiiwood Chemical 
Company V, Hardman (\)* 

In my opinion, it is impossible to infer from the contract in question a neg- 
ative agreement by which the defendant tmdertook that, 'whether the plain- 
tiffs should or should not continue to employ him, he would not during the 
period of five years from the commencement of tile agreement work for any 
one else in the world. 

But even if I had come to the conclusion that such a negative agreement 
should bo implied I should have held such agreement to be void as being in 
restraint of trade and being wider than what was necessaryfor the reasonable 
protection of the plaintiffs. 

The defendant has, however, raised a defence which I had better deal 
with before I come to the question of damages. 

This defence is that the punctual payment of the defendant’s salary under 
the agreement on the first of ©very month is a condition precedent to his 
continuing to serve under the plaintiff company. Clause 4 of the agreement 
provides for^. payment monthly or as may be mutually arranged, of salary 
to the defendant at certain rates with allowances during the several years 
of his emplo 5 ?in©nt. 

Now what are the facts ? 

From October 1904 to the Srd March 1908 the defendant continued to 
serve in the plaintiffs* firm. Having replied to an advertisement in the 
papers he secured a post under another firm. 

On the 18th rebruary.he gave notice to the plaintiffs that he intended to 
leave their firm on the 16th March following. 
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He did not actually join the other firm until the 17th March though he ab- 
sented himself from the plaintiffs’ firm from the 4th March, During the 
period of that notice at the end of February his pay for February became 
duo, but the plaintiffs stopped his pay to see whether the defendant carried 
out what he stated to be his intention in his letter of the 18th February. 

Considering all the circumstances, I think the plaintiffs were justified in 
withholding the defendants’ pay during the currency of the notice by which 
the defendant intended to commit a breach of his agreement. 

That being so, the suit resolves itself into a question of damages. 

How, what is the measure of damages that the plaintiffs are entitled to ? 

The plaintiffs’ witness says that it costs about Rs. 550 to bring out a new 
man from England, that Rs. 100 has to be paid to him on the voyage out and 
about Rs. 350 for advertisement charges, and the agent’s fees have to be paid 
in England. In the present case no special damages can be made out be- 
cause the plaintiffs’ own case is that immediately the defendant left their 
firm, they employed one Mr. Gilfilan in his place, though he is not a perma- 
nent hand. He is not drawing a bigger salary than the defendant. It is 
probable that, if the defendant had performed his agreement, the plaintiffs 
would, at the end of about another year and a half, have had to bring out 
another man from England to fill the defendant’s place. 

The plaintiffs are therefore entitled by way of damages to the interest 
they will lose by having to lay out this sum earlier than they would otherwise 
have had to have done. I accordingly award to the plaintiffs Rs. 30 as da- 
mages for the defendant’s breach of his agreement. 

I make no order as to the costs of this suit. 

There remains only the question of costs of the plaintiffs having obtained 
an ex parte injunction restraining the defendant from joining and working 
for the firm of Raja Sreenath Roy. The injimction was subsequently 
discharged, but the costs were reserved. From the facts disclosed, it appears 
that the plaintiffs were wrong in obtaining the injunction and they must pay 
to the defendant his costs of having that injunction discharged. 


1909 

Bubjt 
& Co. 

' w.' ■ 

McDonald. 


From this judgment, the plaintiff company Burn & Co., Ld., 
appealed. 


Mr. Buckland for the appellant company. The facts of 
this case are entirely covered by section 57 of the Specific Re- 
lief Act. The Court can import the negative covenant by 
the respondent, not to take service under any other firm during 
the period of his agreement, and has power to grant an injunc-. 
tion restraining liiTn from doing so. See Madras Bailway 
Gom/pany v. Thomas Bust (1). Illustration 4 to section 57 is 
to the point. See CaUianji Harjimn v. Narsi Tricum (2) 


(1) (1890) I. L. B. 14 Mftd. 18. 


(2) (1894) 1. 1., B. 18 Bom. 702, 708, 
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and the observations of Farran C. J. on appeal (1). It is true 
the present tendency of the English Courts is to limit the appli- 
cation of Lumley v. Wagner (2), but the Specific Relief Act has 
adopted the principle and contains the law to be applied in 
India, and even in England ‘‘ when the importation of a nega- 
tive quality into an affirmative agreement is not against the 
meaning of the agreement, the Court will import the nega- 
tive quality and restrain the doing of acts inconsistent with 
the agreement.” See Kerr on Injunctions, 4tli edition, page 394, 
See also Webster v. Dillon (3), Montague v. FlocJdon (4), IFol- 
verhampton and Walsall Bailway Co, v. London and North- 
Western Railway Co, (5) and DeMattos v, Gibson (6), which 
was followed in Haji Abdul Allarahlii v. Haji Abdul Bacha (7), 
The negative covenant, if imported, would not be in restraint 
of trade within the meaning of section 27 of the Contract Act. 
See Charlesivorth v. MacDonald (8) and The Brakniaputra 
Tea Co, Ld. v. Scarth (9). The jurisdiction to grant an injunc- 
tion is discretionary with the Court, and on this question the 
Court will consider the great disadvantage employers of skilled 
labour are at, in this country, and the great trouble and expense 
they would be put to, to replace competent eiiiployees, who 
choose to break their contracts of service. In the alternative, 
if the injunction pra3md for be refused, it is submitted the 
damages awarded by the Court of first instance are inadequate 
and not ‘‘ reasonable compensation” within the meaning of 
section 74 of the Contract Act. See The Bralmiaputra Tea Co, 
Ld, V. Scarth (9). 

Mr, Avetoom {Mr, Siolces with him,) for the respondent. It 
is conceded that the Court has the potver to grant the injunc- 
tion, but it is submitted that the jiirisdictioii is discretionary, 
and that this is not a proper case where an injunction should 
■ be granted. The - agreement., was unfair, one-sided and want- 

(1) (1895) I. L. R. 19 Bom. 7G4, 767. (6) (1S5S) 4 Do. G. and X 276. 

(2) (1852) 5 De. G. and S. 485. (7) (3881) I, L. R. 0 Bom. 5. 

(3) (1857) 3 Jar. N. S. 432, (8) (1898) I. L. R. 23 Bom. 103. 

(4) {1873)L.R.16Eq. 189. (9) (1885) 1. L. R. 11 Calc. 544, 
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ing in mutnality. To grant an injunction in a . case like -the 
present would amount in substance to a decree for specific 
performance. See Callianji Harjivan v, Narsi Tricum (1). 
[Maclean C. J. How do you reconcile tliis withtlie Judgment of 
Farran C. J.in Charles worth Y.MacDoiiald {2) ?] In the absence 
of any negative stipulation in the agreement, the company 
are not entitled to an injunction to restrain their employee 
from entering the service of another firm. See Whitwood 
Chemical Company v. Hardman {Z). An agreement for per- 
sonal service cannot be enforced otherwise than by an action 
for damages, though it may possibly be enforced in certain 
exceptional cases, not to be extended, where there is a strictly 
negative stipulation, Davis y. Foreman 
At the conclusion of the argument it was mentioned by 
Counsel that the respondent was now willing to return to the 
service of the appellant company, and the latter were willing 
to take him back. 


]f)08 

& Co. 
v» 

Me Donald. 


Mac lean 


■j Maclean C. J. The plaintiffs in this case are a firm of 

Engineers in the neighbourhood of Calcutta, and the defend- 
ant entered into a contract with them to act as a draughtsman 
and general assistant in their business at Howrah. That 
agreement was reduced into writing. It is dated the 27th of 
July 1904, and was made in England ; the defendant was then 
in England, and he came out here, the plaintiffs paying the 
expenses of his passage out. By that agreement he covenanted 
that on his arrival at Calcutta he should “at once report him- 
self at the said Engineering Works at Howrah aforesaid and 
enter upon his duties aforesaid and during the said period of 
this agreement he should diligently and to the best of his abfiilty 
devote Irimself to the duties incumbent on him as aforesaid 
and should faithfully observe and comply with such instruc- 
tions as he might from time to time receive from the said Messrs. 
Burn & Co., Ld., or their authorised representative 

(1) (1S95) I. L. E. 19 Bom. 754, 768. 

(2) (1898) I. L. R. 23 Bom. 103. 112, 

113. 


(3) , [1891. A. C. 416. 

(4) [1894, 3 Ch. 654, 667. 
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for the time being.” There are other provisions in the contract, 
namely, as to the conditions upon which the defendant might 
be dismissed by Messrs. Burn & Co., but they are not material. 
In the 12th paragraph both parties “bound and obliged them- 
selves to perform their respective parts of the premises to each 
other under the penalty of one hundred pounds to be paid by 
the party failing to the party performing or willing to perform 
over and above performance.” In accordance with the terms 
of that agreement, the defendant came out from England 
and entered upon his duties as an assistant with Burn & Go. 
and he seems to have discharged those duties very satisfactorily, 
I find nothing to the contrary, for some three and a half years. 
But on the 18th of February 1908, he wrote to his employers a 
letter, the effect of which was that he proposed to resign and 
leave that employment on the 16th of March nest. To that 
Messrs. Burn and Co. rephed that “they declined to accept the 
resignation and gave him notice that they would take legal steps 
to enforce the terms of his agreement with them.” We need 
not refer further to the correspondence in detail. It is suffi- 
cient to say that early in March, on the pretext that the plain- 
tiffs had refused to pay him his February salary, the defendant 
left the firm’s service and took employment with the firm of 
Raja Sreenath Roy and Brothers. The plaintiffs then insti- 
tuted this suit, and asked for damages and “for an injunction 
to restrain the defendant from serving, working or being em- 
ployed by the said Raja Sreenath Roy and Brothers or any per- 
son or persons other than the plaintiff company.” I ought to 
have said that the agreement was to last for five years, which 
expiredjon the 13th of October 1909. 

The matter was tried before Mr. Justice Fletcher, and he 
refused to grant an injunction ; he gave the plaintiffs Rs. SO 
by way of damages and no costs of the suit. In fact he ordered 
the plaintiffs to pay the costs of an application for an 
interlocutory injunction. The plaintiffs have appealed. 

There is no dispute as to the facts ; and I will deal as shortly 
as I can with the legal points which have been raised. It is 
suggested that in a case of this sort, the Court ought not to 
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grant an injunction, tliat the question of grantiag or refusing 
an injunction is one which lies in the exercise of the judicial 
discretion of the Court, and that in a ease such as the present 
it ought not to be granted. We have been referred to the law 
in England on the subject. The law of England no doubt is 
that a mandatory injunction will not be granted for the specific 
performance of a personal service — but ever since the day of 
Lumley v. Wagner ( 1) , which is a decision now some 50 to 60 years 
old, it has been laid down that, although the Court cannot grant 
a mandatory injunction to that effect, yet where in the agree- 
ment there is a negative clause, that is to say, a clause to the 
effect that the contracting party will not serve anybody 
else, effect can be given to that and an injunction granted. In 
the present contract there is no such negative condition in 
terms. But, although I do not think that authorities in Eng- 
land are very useful to us, in dealing with questions codified 
by the law of India, I should like to call attention to the obser- 
vations of Lord Selborne, then Lord Chancellor sitting as Master 
of the Rolls in the case of W olverham'pton and Walsall Railway 
Go, V. London and North-Western Railway Company (2). 
The passage I propose to read is at page 440. This is what 
this great Judge says : — With regard to the case of Lumley y, 
Wagner (1), to which reference was made, really when it comes 
to be examined, it is not a case which tends in any way to 
limit the ordinary jurisdiction of this Court to do justice be- 
tween parties by way of injunction. It was sought in that 
ease to enlarge the jurisdiction on a highly artificial and techni- 
cal ground and to extend it to an ordinary case of hiring and 
service, which is not properly a case of specific performance, 
the technical distinction being made, that if you find the word 
“ not in an agreement I will not do a thing as well as the 
words I will,” even although the negative term might have 
been implied from the positive, yet the Court, refusing to act on 
an implieatioii of the negative will act on the expression of it. 

I can only say, that I should think it was the safer and the better 
rule, if it should eventually be adopted by this Court, to look 

(i) (1852) 5 De. a & S. 485. (2) (1873) L. B. 16 433, 440. 
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in all such, cases to the substance and' not to the form. If the 
substance of the agreement is such that it would' be violated 
by doing the thing sought to be prevented, then the question 
will arise, whether this is the Court to come to for a remedy.: 
If it is, I cannot thini?; that ought to depend on the use of the 
negative rather than an aiSrmative form of expression. If on 
the other hand, the substance of the thing is such that the 
remedy ought to be: sought elsewhere,' then I do not think that 
the form ought to be changed by the use of a negative rather 
than an affirmative.” 

If it had been necessary I should have applied that principle 
to the present case, but here W’e have to deal with the law in 
India. The law in India on this subject is codified and, it has 
been laid down in the House of Lords, by the Judicial Com- 
mittee and in several cases in this Court, to some of which I 
myself w^as a party, that where the law has been codified it is 
of little avail to enquire what is the law' apart from such codi- 
fication, but w^e must look to the Code itself as our guide in the 
matter. The law here is codified by section 57 of the Specific 
Relief Act. That seems to me to make the case reasonably 
clear. That section runs as follow^s : — ‘‘^Notwithstanding sec- 
tion 56, clause (/) clause (/) says that an injunction cannot 
be granted to prevent the breach of a contract the performance 
of which would not be specifically enforced — “ Where a con- 
tract comprises an affirmative agreement to do a certain act 
coupled with a negative agreement, express or implied, not to 
do a certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agreement, 
shall not preclude it from granting an injunction to perform 
the negative agreement ; provided that the applicant has not 
failed to perform the contract so far as it is binding on him.” 
The language of that Section is reasonably clear, and it 
appears to give legislative sanction in India to the view ex- 
pressed by Lord Selborne in the passage I have read. If 
there had been any doubt as to the meaning of the language 
of the section, illustration {d) is conclusive upon the subject. 
It runs : — “ B contracts with A that he will serve him faithfully 
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for twelve months as a clerk. , A is not entitled to a decree for 1908 
specific performance of this contract. But he is entitled to an 
injunction restraining B from serving a rival house as clerk.” * 

The view I entertain coincides with that of the late Chief McDonald. 
Justice Farran in the case of Charlesworth v. MacDomld (1). Maolean 
I n that case the Conrt thought that there was a negative * 

covenant, although the terms of the agreement were not very 
clear. After dealing with the case of Liimley v. Wagner (2) 

Farran 0. J. says : In my opinion it would be most unfair 
to gentlemen in the position of the plaintiff not to protect 
them in such cases. It would virtually debar them from 
engaging an assistant at alL An action for damages would 
afford them no protection, certainly no adequate protec- 
tion and, in a previous part of his judgment he refers to 
section 57 of the Specific Relief Act and speaks of it ‘‘as a 
legislative decision toHhe same effect.’’ Now, can we in 
the present case properly say that a negative covenant is 
implied 1 

I feel no doubt about it. Here the covenant is that the 
defendant will diligently and to the best of his ability denote 
himself to the duties as a draftsman and general assistant. 

Surely when a man says that he will devote himself during 
a period of years to the business of a particular firm, it does 
imply that he will not give his services during that period 
to any other firm. It would be dangerous to hold the con- 
trary. Her© to my mind, an injunction is not only the most 
effective but the only remedy according to the principles of 
equity, justice and good conscience. To give damages in a 
case of this sort — ^damages, which perhaps wdll never be recover- 
ed— will be a very small consolation to the plaintiffs. It is said 
that if we grant an injunction: the defendant will starve. 

We have nothing to do with that ; he ought to have thought 
of that, before he deliberately broke his contract ; — as a matter 
of fact there is no vista in that direotioii as the defendant is 
willing to go back and the appellants are willing to take him 
back into their service. It is important in this country that 

(I) (1898)1. L. R. 23 Bom. 103, 113. (2) (1852) 5 De. C. & S. 485. 
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assistants shotild know when they enter into contracts of this 
nature, when they are brought out to India at considerable 
expense by their employers, that they cannot treat their em- 
ployers in this high-handed fashion. They must honestly and 
faithfully perform their contracts. If the defendant’s 
argument was well-founded he might have left Burn & Co., at 
the end of a week instead of at the end of three years. Here 
we have a case in which the contract is deliberately entered into 
and most deliberately broken. In my opinion, the plain- 
tiffs are entitled to that special remedy, which the principles 
of equity, justice and good conscience demand, of an in- 
junction to prevent the defendant from breaking his contract. 
There is no suggestion in the pleadings — ^there is not one word 
in the evidence, that Burn & Co. have not treated him proper- 
ly. In fact they are willing to take him back. 

It is not necessary, as we are asked for and are granting an 
injunction, to go into the question of damages ; but I do not 
desire to be understood as agreeing with the principle upon 
which the Court of first instance has given Rs. 30 as damages. 

I can scarcely think that 'the^earned Judge would have done 
this, had his attention been attracted to section 74 of the Indian 
Contract Act. 

The result, therefore, is that the decision of Fletcher J. is 
reversed and that a decree must be made for an injunction 
in terms of the prayer and that the defendant must pay the 
costs of the suit and the appeal, including those of the inter- 
locutory injunction. 

HABEsroTOiir J. I agree : but, inasmuch as we are differing 
from the learned Judge in the Court of first instance, I pro- 
pose to add a few words. 

The agreement between the plaintiffs and the defendant was 
that the plaintiffs should employ the defendant for a period of 
five years and that the defendant should serve the plaintiffs 
during that period, and there was a stipulation that, if either 
the plaintiffs failed to perform their part of the agreement 
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or the defendant failed to perform , his part, a sum of £100 1908 

should be payable by the party in default to the one who was • ' 

ready to carry out the agreement. Now, while the defendant 

was employed under that contract of service he appears to McDohald, 

have seen an advertisement, which attracted him, he desired ifARiNCTON 

therefore to quit the services of the plaintiffs. It appears 

that he first spoke to the plaintiffs’ manager about his 

desire to leave and the result of that conversation was a letter 

declining to forego, on behalf of the firm, any part of the 

agreement and pointing out to the defendant that, if he desired 

to quit the services of the firm, he could do so, at a month’s 

notice, on paying the amount stipulated in the agreement. In 

reply to that the defendant wrote declining to pay the sum of 

money stipulated under the agreement, because, he said, he 

was not in a position to do so, and asking the firm to accept his 

resignation. That the firm declined to do and subsequently, 

against the wishes of the plaintiffs, the defendant quitted their 

services and thereby broke the agreefuent, which he had entered 

into with them. Now, the plaintiffs ask for an injunction 

to prevent the defendant from entering into the service of a 

rival firm and giving them the advantages of his skill. 

It is said that no injunction ought to be granted on two 
substantial grounds. One is that the agreement contained no 
negative stipulation under which the defendant undertook not 
to serve any rival firm of Engineers ; and, secondly, on the ground 
that the granting of an injuction is an indirect means of 
enforcing a covenant, of which the specific perforBiance would 
not be granted, that is to say, a covenant to perform a per- 
sonal service. 

Now, no doubt, these two grounds influenced the learned 
Lord Justices in England, who decided the case of Whitwood 
Chemical Go. v. Hardman (1): and they were further 
influenced by the danger, which they considered there was, in 
a country like England, of extending the case of Lumley v. 

Wagner (2). The case of Whitwood Chemical Co, v. Hardman (1) 

(1) [1891] sell. 416. 

(2) (1852) 5 Be a ^ S. 4S5. 
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was afterwards followed by Mr. Justice Romer in the later 
case of Ehrman v. Bartiwlomew (1), in ’which, in refusing an 
injuction, the learned Judge adopted and assented to the 
observations of the Lord Justices in Whitwod Chemical Oo. 
T. Hardman (2) as to the danger of extending the case of 
Lumley v. Wagner (3). So if those cases represented what 
was the law here, there might be, at any rate, a good deal 
to be said on behalf of the respondent. But the answer is 
that the law here is expressed in section 57 of the Specific 
Relief Act, which provides that an injunction may be granted 
for a negative agreement, either express or implied, not- 
withstanding the fact that the specific performance of the 
positive agreement cannot be enforced under the law. So, 
that diposes at once of one of the grounds on which the 
respondent must rely. 

Then, with regard to the other groiuid, that it is an in- 
direct way of enforcing a covenant for personal service, that 
is met by Illustration (d) to section 57 : that gives an instance 
of a case in which the plaintiffs would be entitled to an injunc- 
tion — a case which is on all fours with the present case. The 
result is that section 57 as illustrated by Illustration (d) shows 
that the two grounds, which have been relied upon by the 
respondent, do not represent what is the law in this country, 
and I therefore think that there are no grounds for refusing 
an injunction in the present case. 

Then, as regards another point, the learned Judge in his 
judgment expressed the opinion that, if it had been necessary 
to decide, he should have held that this agreement was void 
as being an agreement in restraint of trade (I). With very 
great deference to the learned Judge, speaking for myself, 
I should have thought that an agreement to serve Messrs. 
Burn & Co. in the course of their trade was not an agreement 
in restraint of trade, because by it the defendant stipulated 
that he would ply his trade, and that distinguishes the case 
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from that familiar class of cases in which an employee cove- 
nants that after the expiration of his service he will not ply 
his trade within some specified distance of his late employer's 
place of business. In the one case, he agrees to ply his trade, 
in the other case he specifically agrees not to ply Ms trade. But , 
whether that distinction be sound or not, it is really not neces- 
sary in the present case, .because, in my opinion, illustration (d) 
affords the answer to the argument that this contract is void 
as in restraint of trade. Illustration (d), as I pointed out, deals 
with a case which is on all fours with the present and says 
that the plaintiffs are entitled in such a case to an injunction. 
Under those circumstances, it cannot be said that a similar sti- 
pulation in this case is void, being in restraint of trade. If so, 
illustration (d) would provide that an injunction could not be 
granted, because the agreement was void. In my opinion, 
illustration (cZ) to section 57 meets the point as to the contract 
being void as being in restraint of trade and that disposes 
of that point in favour of the plaintiffs. For these reasons I 
agree that this appeal should be allowed. 


Brett J. I agree with the learned Chief Justice and have 
nothing to add. 


Appeal alloioed. 


Attorneys for the appellant Company : Orr, Dignam S Go. 
Attorneys for the respondent : Leslie Hinds, 
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CRIMINAL REVISION. 

Before Mr. Justice Skarjnddin and Mr > Justice Com. 

KISHOBI LAL ROY 

V. 

SRINATH ROT.^ 

Criminal Procedure Code (Act V of lS9S)f ss. 14S, 192{2) and 529 (/) — -Dispute 
concerning land — Jurisdiction of Magistrate — Pendency of a civil suit for 
possession of the disputed land — Siibsistence of proMMfory order on the date 
of the proceeding — Transfer of case tmthout jurisdiction — LiheUkood of a 
breach of the peace. 

The pendency of a suit under section 9 of the Specide Relief Act (I of 1877) 
with regard to certain land in dispute does not oust the Magistrate's jurisdic- 
tion to take proceedings under section 145 of the Criminal Pracedore Cod© in 
respect of the same land, if he 'finds reasonable grounds for apprehending a 
breach of the peace. 

The fact that on the date of the initiation of the proceedings under section 
145 of the Code there was a subsisting order uiicler seetiosi 144, the terms of 
which were not before the Coiirt, passed against the lancllords in a proceeding, 
to which the tenants, through whom they claimed to be in possession, 
were not parties, does not justify the Court in setting aside the )woceeclings 
under section 146, in respect of the same subject matter of dispute, as uoithovit 
jurisdiction. 

A transfer by a first class Magistrate of a ease under sectimi 145 erroneously 
and in good faith does not vitiate the proceedings by reason <.>f the imn'isiong 
of section 629 (/). 

A febuf AZ-j iTj^an V. Pomti XnZ (1) followed. 

Section 145 requires that the Magistrate,' before initiating proceedings 
thereunder, ,, must be. satisfied, on the materials before liini> that there is fear 
of a breach of the peace with regard to some immo'^'€?able property bet^veen 
the parties. 

Where the Magistrate initiated proceedings under section 145 on a police 
report on which he was satisfied that there was an apprehensh ui of a breach of 
the peace, and there was evidence on the record of a probability' of such breach 
of the peace, the -High Court .refused to set aside the final order as without 
jurisdiction. 

^ Criminal Bevision Ho. 1092 of 1908, against the order of G. C. .Banerjee, 
Deputy Magistrate of Dacca, dated the 28th August 1908. 

■(1)1(1900) 4 a W. N. 821. 
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Cbibotal Rule. ' 

XTpoh the; receipt of a police report, dated tloe 25t}i EeLru- 
ary 1908, statmg that there was a likeliliood of a breach of 
the, peace between Srinath ■ Roy, the first party, and the 
petitioners, regarding the possession of certain chur land, 
a Deputy Magistrate of Dacca issued a prohibitory order under 
'section 144 of the Code, on the 28th February, on both parties. 
Thereafter upon a fresh police report .of the I2th April, F. 
Husain, a Deputy Magistrate of the first class, initiated pro- 
ceedings, on the 23rd msta,nt, under, section 145 in respect of 
the same land against the parties . calling . upon them to file 
written statements of their respective claims as regards' the 
fact of actual possession of the subject of dispute, and ulti- 
mately transferred the case for disposal to G. C, Banerjee, 
another first class Deputy Magistrate, who added certain other 
persons, as third party, and directed them also to file written 
statements and produce evidence.' . The first and third parties 
claimed to be in possession of' the . cliur through their tenants, 
w^hile the second party claimed ■ to be in sole possession also 
through their tenants. 

It appeared that on the 8th February, 1908, a suit under 
section 9 of the Specific Relief Act was instituted for the 
recovery of possession of the same which was pending 

at the time of the present proceedings. The second party urged 
before the Magistrate that his jurisdiction was ousted by 
the suit, but the objection was overruled, and be declared 
the first and third parties to be entitled to possession by 
his order, dated the 28th August, passed after taking evidence 
.in the case. 

' Mr , Garth and Babn Stirendra for the peti- 

tioners.. 

JIfr. Dunne, and Bahu ■ Baikanki - Nath Das- for the - first i 
party. 

Mr, P, L, Roy anA Bahii -}Harmdra ' Narain MiUer for the 
third party. 
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SHABTODDm Ai^D CoxB JJ. This is a Rule on the District 
Magistrate of Dacca and also on the opposite party to show 
cause why the order of Babu G. C. Banerjee, Deputy Magis- 
trate, dated the 28th August 1908, should not be set aside 
on the grounds mentioned in the petition. 

The first ground is that, as a suit under section 9 of the 
pecific Relief Act with regard to the property in dispute was 
pendmg, the Magistrate was not competent to proceed under 
section 145 of the Criminal Procedure Code. With regard to 
this pomt no authority has been shown to us except an un- 
reported case. (1) But certainly in that case it is nowhere 
laid down that a Magistrate has no jurisdiction to proceed 
under section 145 with regard to properties that may be the 
subject of civil proceedings. Such proceedings certainly cannot 
take away the jurisdiction of the Magistrate to initiate pro- 
ceedings under section 145, if he finds reasonable grounds for 
apprehending that without such proceedings a breach of the 
peaco may he caused. 

The second ground taken is that, inasmuch as on the day 

of the initiation of the proceedings under section 145 a subsist- 
ing prohibitory order, dated the 28th February, under section 
144 of the Criminal Procedure Code, was in force againstthe 
parties, the lower Court was not competent to hold that on the 

23rd April, 1908, the first party and the third party were in 
possession through their tenants. We find that the first and 
the .bird parties appear to have a common cause, and claim 

tenants. The second party claims to be in exclusive posses- 
sion of the Chur land, also through their tenants. The prohi- 
bitory order mentioned above is not before us, and we cannot 
say what its terms were, but at any rate it appears that the 
tenants were not parties to the proceedings under section 144 
of the Grimmal Procedure Code. That being so, the fact 
that an order of some kind, the precise nature of which is not 
known, had been framed against the landlords, does not 

(1) Criminal Kevision No. 731 of lOoa 
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'autliorise m to set aside the subsequent finding 'that the first 
and third parties were in possession through tenants as with- 
out jurisdiction. Thirdly, it has. been argued that Mr. F. 
'Husain had no power to transfer cases at all, and certainly had 
no power to transfer cases of this nature. It is laid down in 
Ahhar Ali Khan v. Domi Lai (1) that a Subordinate Magis- 
trate cannot be empowered under section 192(2) to transfer 
cases of this nature, but that case is also authority for holding 
that this defect is cured by section 529 (/) of the Criminal 
Procedure Code, Learned Counsel for the petitioner attempts 
to distinguish that case on the ground that in the present case 
Mr. Husain had no powers under section 192 at all. But we 
have no doubt that he has such powers. The Magistrate in 
his explanation states that he has them. We find from the 
Civil list that Mr. Husain is the Senior Magistrate with first 
class powers except the District Magistrate, and such Magis- 
trates are almost invariably given these powers, and, indeed, 
must be given them to enable the work to be distributed when 
the District Magistrate is away. Finally, it seems to us wholly 
unlikely and opposed to experience that any Deputy Magistrate 
should usurp these powers. It is urged that a copy of the 
order authorising Mr. Husain to transfer cases ought to have 
been submitted, but it may well have seemed to the trjdng 
Magistrate that the above considerations are seM-evident, and 
do not require further proof. We certainly are not prepared 
to assume on these materials that Mr. Husain has no power to 
transfer cases of any kind, and wo have no doubt that he acted 
in entire good faith. 

The last ground taken was that there is nothing to show 
that there was any reason for apprehending a breach of the 
peace between the parties, and the Magistrate, therefore, was 
not competent to pass the order complained against. What is 
required under section 145 is that the Magistrate, before ini- 
tiating proceedings under that section, must be satisfied on the 
materials before Mm that there is fear of a breach of the 
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peace with regard to some immoTeable property between the 
parties. We find that the Magistrate initiated kese proceed- 
ings on a repoirt on which he was satisfied that there was an 
apprehension of a breach of the peace. We also find from 
the explanation of the Magistrate that there is evidence on the 

record that there was a probability of a breach of the peace ^ 

Jn these fin.dmgs we cannot say that the Magistrate "acted 
witliout Jnrisdietion. " 

Under these circumstances, think rhat aii the grounds 
taken by the second party fail. 

In oonolusion we may obeer™ that in k,ui.-.g this Rule we 
*d no. attaeh any importance to the allegations made in the 
third pai-agraph of the petition. The Rule was mantod on 
other grounds. The result is that the Rule is discharged. 


E. H. M, 


M'H k fi is€ ha rged . 
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CRIMINAL REVISION. 

Before Mr. Justice Bolmwood and Mr, Justice Eyves, 

UPENDRA NATH BAGCHI 

V. 

EMPEROK* 

Defamation — Pleader— Improper questions in cross-examination based on wrong 

inference from defective memory— Privilege — Good faith — Absence of express 

malice— Penal Code {Act XLV of 1860), ss, 52 and 499, Exception {9), 

A pleader actiag upon Ms own recollection of the evidence given by a wit- 
ness two years before, in another case in which he was a pleader, but drawing 
a wrong inference therefrom that the witness had been disbelieved by a par- 
ticular Court, and had admitted to having been so disbelieved, and putting 
questions to him conveying such an imputation, after being warned that his 
impression was wrong, cannot, in the absence of actual malice, be convicted 
of defamation. 

. A pleader, especially in the mofussil, where instructions are very commonly 
inaccurate and misleading, is as much justified in acting on his own recollec- 
tion as on specific instructions, and the fact that he has drawn a wrong inference 
does not, in the absence of actual malice, deprive Mm of the protection of 
the ninth Exception to section 499 of the Penal Code. 

When a pleader is charged with defamation, in respect of words spoken 
or written, while performing Ms duty as a pleader, the Court ought to presume 
good faith, and not hold him criminally liable, unless there is satisfactory evi~ 
dence of actual malice and unless there is cogent proof that unfair advantage 
was taken of his position as a pleader for an indirect purpose. 

In re Nagarki Trikamji (1) and .Emperor v. Purshottamdas Banchhoddas (2) 
folowed. 

CeIMTSTAL RuIjE. 

The petitioner, a pleader of the Bhagulpur bar, was tried 
by the District Magistrate of Bhagulpur and convicted, on the 
13th July 1908, under section 600 of the Penal Code and 
sentenced to a fine of ErS. 160. 

On appeal the conviction and sentence were affirmed by 
the Sessions Judge on the 23rd September. 

* Criminal Revision ISTo. 1267 of 1908, against the order of_J. C, Twidell, 
Sessions Judge of Bhagulpur, dated 23rd September 1908. 

(1) (1894) 1. L. R. 19 Bom. 340, (2) (1907) 9 Bom. L. R. 3287, 
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The District Magistrate foand that there was no eviden 
of egress malice or pemonal a„« on his 

the Judge came to no finding on the point, holdinc it 
unnecessary to determine it. * “ “ 

» appeared that in May 1908 certain proeeedints end 
section 147 of the Criminal Procedure Code W 
Baneli Raj and the DurhhangaRaj. werepending befotoSal' 

amincd a’s ^ t f L S”?:;;' '*^0^“““ 

— g the ease for the 

the following question in cross-examination 

Were you disbelieved bv the t j 

Singh’s case ? ssions Judge of Bhagtilpur in Biranchi 

The pleaders on the other side obieeted tf. tiam 

the ground that it was based on art ^ ^ ^ question on 

ing question. "©Bpnt tiie follow- 

Bid you not state before Mr tt . 

zrr “» 

fcst occasion, butotw™a™wStrfhes?*t 

that he wee himseh a p,c«,er in W 

the defence and had heard Mr C!c, • j ^ ® case for 

.oestion was ..so a“p“! ^ie , 

OnthenextdayMr.Savi filed 1 ^ negative. 

Uon«, mider section. 500 and 604 ofTo PenllTf**^* 
of these two questions, before the DieW M^ ! i’ “ 
reused filed a written statement th Jaf er^?‘t ’ 

imputation conveyed in these e,,..* the 

•tion, but putting forward the plea of^oTMth 
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It further appeared that in September 1905 one Biranchi 
Singh, who was tried with others for daooity in the Sessions 
Court of Bhagulpur, had set up an alibi and examined Mr. Savi Baochi 

't?. 

in support of it. The accused was not personally connected Emubroe. 
with, or present at, the hearing of this case. The Sessions 
Judge, while finding no reason to doubt Mr. Savi’s evidence, 
held that it was insufScient to establish the alibi and convicted 
Biranchi, On his appeal the High Court, accepting Mr. Savi’s 
evidence, considered the alibi made out and acquitted him. 

On 1st May 1906, one Lai Behary Singh was tried for rioting 
before the Sessions Judge of Bhagulpur, and Mr. Savi was ex- 
amined to prove an alibi for him. The accused appeared as a 
pleader in the case for the accused. SyamalDas Chuckerbutty, 
the Government pleader, who was conducting the prosecution, 
asked Mr. Savi a question in regard to his evidence in Biranchi ’s 
case, which was not recorded, but the answer was : ‘'we had a 
servant, Biranchi Singh, who was charged with dacoity. I gave 
evidence for him. He was acquitted by the High Court.” The 
Government pleader deposed in the present case that when 
he put his question to Mr. Savi he wanted to show most 
probably that his evidence was not believed by the Sessions 
Judge. The petitioner asked the witness no question in re-'^ 
examination in the case to clear up the point. 


The Advocate-General^ Mr, Sinha {Mr. P. L. Boy and Babu 
Bailendranath Palii with him), for the opposite party. The ques- 
tions put were absolutely without foundation as Mr. Savi had 
not been disbelieved by the Sessions Judge in Biranchi’s case. 
Notwithstanding that the accused was warned that the impu- 
tation was not true, he persisted in putting the questions. The 
privileges of the bar, while being protected, should not be 
abused. Did the accused act “with due care and caution” 
within section 52 of the Penal Code. As he took upon himself 
the responsibility of asking the questions on his own knowledge 
he must bear the consequences, if he turned out to be wrong. 
The question of privilege must be governed by the Penal Code 
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1909 itself and not by Englisli law: see Norendra Nath Sircar v. 

Upendha Kamalbasini Dasi {!), 

Nath 

Bagchi Dunne {Mr, K.N, Ghowdhry, Babu Dasarathy Sanyal, 

Emperor. Babu GanendraTiath Sarkar and Babu Suresh Chunder Mookerjee 
with him); for the petitioner. The questions are not in them- 
selves defamatory, though they may have been improper. The 
accused said he had knowledge of the matter. He found after- 
wards that the suggestion he meant to convey was incorrect, 
and he filed a written statement that he honestly believed at 
the time that he was justified in putting the questions. A man 
honestly believing the impression on his mind to b^ correct 
and acting on it does so in good faith. No malice is found in 
this ease. His memory was only at fault. The position of an 
advocate is different from that of an ordinary person. The 
prosecution must prove in his case that he had not an honest 
belief. ’ReieistoSullivan y, Norton{2)j Inre NagarkiTrikamji 
(3) and Isuri Prasad Singh v. Umrao Singh (4). If a pleader 
acting on instructions is protected as having acted in good faith, 
the fact that he acted on his recollection cannot put him on a 
lower footing as to the question of his good faith. If he is jus- 
tified in putting questions based on the memory of other 
persons, as he would be in the case of instructions, he cannot 
be prosecuted for reijing on his own memory. The records of 
the cases of Biranchi and Lai Behary were not at the time 
in Court. The Court ought, where a pleader is concerned, to 
presume good faith, unless there is satisfactory evidence of 
actual malice : Emperor y. Purshottximdas Banchhoddas (5). 

Holmwood and Ryves JJ., ' Babu TJpendra Nath Bagchi, 
a vakil of the High Court and one of the leading pleaders of the 
Bhagulpur Bar , was convicted by the learned District Magis- 
trate under section 500 of the Indian Penal Code and ordered 

(1) (1896) I. L. R. 23 Calc. 563. (3) (1894) I. L. R. 19 Bom. 340. 

(2) (1886) 1. L. R. 10 Mad. 28. (4) (1900) L L. R. 22 AiL 234 

(5) (1907) 9 Bom. L. R. 1287. 
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to pay a fine of Its. 160. The conviction and sentence were 1909 
upheld on appeal by the learned Sessions Judge. Upbndba 

7^ A TTT 

The circumstances of the case are peculiar and raise a ques- Baqchi 
tion of very great importance. The facts of the' case are prac- 
tically admitted. Mr. F. A. Savi, who is the Assistant Mana- 
ger of the Baneli Raj. was called as a witness in a case under 
section 147 of the Criminal Procedure Code, which was being 
contested between the Baneli Raj and the Durbhanga Raj. 

The appellant, who appeared as a pleader on behalf of the Dur- 
bhanga Raj, cross-examined Mr. Savi and, with the object of 
impeaching his credit, asked him whether the Sessions Judge 
had disbelieved his evidence in the case of Biranchi Singh. It 
appears that when the appellant put this question, the pleaders 
on the side of the Baneli Raj objected to it as being improper, 
and the Court itself only allowed the question to be put on the 
appellant’s assertion that he knew of his own knowledge that 
such was the case, and that the next question that he 
would put would prove it. The question was then put and 
was answered in the negative by Mr. Savi. The next 
question that was put to him (and also negatived) was 
■^Did yon not state before Mr. Hamilton in Lai Behary 
Singh^s case that you were disbeheved by the Sessions 
Judge, but were believed by the High Court To this ques- 
tion also objection was taken, and it was allowed to be put by 
the Court only on the assurance of the pleader that it was 
correct. The fact that this second question was pressed, 
has been held by the lower Courts as aggravating the offence, 
but it seems to us that , if he had not put it, that fact would have 
been some evidence against Ms iom fides. These two questions 
form the subject matter of the charge of defamation, of which 
the accused has been convicted. 

In order to understand the case it is necessary to set out 
some further facts. Some time in September 1905 one Biranchi 
Singh, amongst others, was tried on a charge of dacoity before 
the Sessions Judge of Bhagulpur. His defence was an alibi 
and, in support of it, he called and examined Mr. Savi as a 
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witness. The Court of Sessions, how^ever, convicted Biranchi 
Singh holding as a matter of fact that, although there was no 
reason to doubt Mr. Savi’s evidence, yet that evidence did not 
establish the alibi. On appeal this Court held that Mr. Savi’s 
evidence, which had been believed by the Sessions Judge and 
also by this Cort, did establish the alibi, and acquitted 
Biranchi Singh. The appellant, Upendra Nath Bagchi, had 
nothing to do with that case and apparently was entirely 
ignorant of what had happened in that ease. This is an 
important feature to bear in mind. 

On the 1st of May 1906, one Lai Behary Singh was tried for 
rioting by Mr. Hamilton, the then Sessions Judge of Bhagulpur, 
and in that case also Mr. Savi was called as a witness for the 
defence and deposed to an alibi set up by the accused. In 
this case the appellant appeared as the pleader for the accused, 
so that Mr. Savi was his own witness. The Government 
pleader in cross-examining Mr. Savi put certain questions to 
him, obviously with the intention of shaking his credit. The 
Government pleader has been examined in this case and so 
also has Mr. Savi, but, after the lapse of over two years, it is not 
umiatural that neither of them can recollect the exact form of 
the questions. But from the way in which the ansivers have 
been recorded, we do not think there can be much substantial 
doubt as to what the question or questions were. The record 
runs “ we had a servant, Biranchi Singh, who w^as charged 
withdacoity. I gave evidence for him. He was acquitted by 
the High Court.” We think the Government pleader probably 
asked him whether the Sessions Judge disbelieved the alibi 
set up by Biranchi Singh in that case, which alibi w'as supported 
by BIr. Savfs evidence. What the Government pleader him- 
seM says is “ when I put the question to Mr, Savi, in regard to 
which his statement is recorded, I wanted to show, most pro- 
bably, that his evidence was not believed by the Sessions 
Judge.” Now how came the Government pleader to put this 
question ? He is a very experienced practitioner, and has 
been Government pleader for over 13 years. He admits that 
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he had not read the Sessions Judge’s judgment in Biranohi 1909 
Singh’s case, and he also admits that, if he had read it, he Upbkijba 
could not have put the question, and this is obvious, because Bagchi 
he would then have realized that the question would have been emf^oe. 
as useless as it was improper. He did, however, put the ques- 
tion. We do not think he had instructions to put the question. 

He says myself knew of the case of Biranchi Singh and 
needed very little instruction.” As he had not read the judg- 
ment of the Sessions Judge his personal knowledge or recollec- 
tion can only have amounted to this, namely, that Mr. Savi had 
sworn in support of Biranchi Singh’s alibi, and that, inspite of 
this, the Sessions Judge convicted Biranchi Singh. Is it not 
very likely that, putting these two circumstances together, the 
Government pleader himself feU into a similar error as the 
appellant, and drew the wrong inference that the Sessions Judge 
had disbelieved Mr. Savi, and was thereby induced to cross- ’ 
examine Mr. Savi on the point ? Mr. Savi’s answer appears 
at the very end .of a rather long cross-examination, and we think 
that, if the appeUant, who is described as an experienced and 
acute pleader, had known the real facts of Biranchi Singh’s 
case, he would certainly in re-examination have cleared up the 
matter by asking Mr. Savi (his own witness) if he had not, as 
a matter of fact, been believed even by the Sessions Judge. ' 

On the other hand if, as a matter of fact, as it appears, he 
knew nothing beforehand of Biranchi Singh’s case, it is possible 
that the inference, which the appellant drew at the time from 
the way in which the answer is recorded, was that Mr. Savi 
admitted, or at least left it open to implication, that as a fact 
he had been disbelieved by the Sessions Judge, but that Ms 
veracity had been established by the High Court. If this was 
the inference, which he drew at the time, he might well have 
thought it quite unnecessary to re-examine him on the point, 
thinking that it was enough that the High Court had believed 
his witness. 

In the petition of complaint in this case it is stated that the ^ 
appellant put the questions intending to harm and injure 
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1909 the complainant’s reputation, and that the complainant had 
Upkitdra. reason to believe that the appellant was dissatisfied and annoyed 
BAaoHt master of the Baneli Raj and, with the complainant, 

Empeiiob questions maliciously knowing that he was making 

a false and untrue allegation and insinuation in order to satisfy 
his personal grudge. In the course of his exhaustive and very 
able judgment the learned District Magistrate, Mr, Lyall, has 
distinctly found that there is no evidence to prove express 
malice on the part of the accused nor any reason to believe that 
he had any personal motive or animus against Mr. Savi. He 
goes on to say, however, quoting from Collet, that malice is of 
two kinds, malice in law and malice in fact : malice in law is 
where a wrongful act the defamation of another) is done 
without just cause or excuse. He then goes on to consider 
whether the appellant, when he put the questions, had just 
cause or excuse. He finds that he was not instructed to put 
the questions, and he also finds that he had no right to rely 
implicitly on his recoUection of what Mr. Savi had said in Lai 
Behary Singh’s case and, in short, that in any case he should 
certainly not have drawn the inference which, he says, he drew, 
because it was not the only or true inference which he could 
have drawn, and that, therefore, he acted without just cause 
or excuse. 

The learned Sessions Judge has come to no finding on the 
question of express malice, holding that it was unnecessary to 
decide the point. To us it seems a matter of very great im- 
portance, and we have no hesitation in coming to the conclu- 
sion arrived at by Mr. LyaU. We do not think that the 
appellant had the slightest personal motive in the matter. We 
believe that he was acting entirely in the interests of his client 
and the only question, which we have to decide, is whether, 
on the facts of this case, the appellant is or is not protected by 
the ninth Exception to section 499. We are entirely of opinion 
that he is. The learned District Magistrate seems to he of 
opinion that the appellant should not have put the first ques- 
tion merely relying on his memory without first perusing the 
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r^qords of the case to verify Ms recollection^ aiid, more especially , icos: 

should not have relied on his niemory when the pleaders on the UrESnEit- 
other side warned him that he was mistaken. But the records BAccm: 
of the case y^ere not in the Court, and we certainly , do not think 
that the .Cburt would-or should have adjourned the taking of 
the further evidence of Mi’i Sayi to enable the appellant to exa- 
mine a record deposited in some other Court. It seems to us 
that it woold be very dangerous to tie the hands . Of Counsel in 
this way. We find on examination that, in fact, the appellant’s 
memory of th# incident was substantially accurate. The mis- 
take he made was in the inference he drew from what he remem- 
bered to be Mr. Savi’s answer. But this inference was a possible 
one, althoughnotjof course, the necessary inference to be drawn, 
and we think that, if the accused, rightly or wrongly, did draw 
this inference, he was bound, in the interests of his client, to 
rely on his own recollection. It seems to us, especially in the 
mofussil of this country, where instructions, to the personal 
knowledge of one of us, are very commonly inaccurate and 
misleading, that a pleader would certainly be at least as 
much justified in acting on his own recollection as on specific 
instructions, and we do not think that, because he has drawn 
merely a wrong inference from a fact, that of itself, in 
the absence of any malice, should take him out of the ninth 
Exception to section 499. We agree with the remarks of 
Jardine and Earran JJ. in re Nagarji Trilcamji {!), which 
were recently referred to with approval by Chandavarkar 
and Knight JJ. in Emperor v, PwrsTioUamdas Ranclihoddas (2), 
namely, when a pleader is charged with defamation in 
respect of words spoken or written, while performing his 
duty as a pleader, the Court ought to presume good faith 
and not hold Mm criminally liable, unless there is satisfactory 
evidence of actual malice and unless there is cogent proof that 
unfair advantage was taken of his position as pleader for an 
indirect purpose. ” In this case, as we have pointed out, 
there is no evidence of any express malice, and the 


(1) (1894) L L. B. 19 Bom, 340. 


(2) (1907) 9 Bom. L. K. 1287. 
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alleged Biifair advantage taken of Ms position, witkont due 
care and attention, turns out to be at most a very natural, 
though, as it happens, a wrong inference evidently made at 
the time Mr. Savi was examined in Lai Behary’s case, and 
used in apparent good faith in the later case, entirely in the 
interest of his client and not for his own ends. 

For these reasons we make the Eulo absolute, and direct 
that the conviction be set aside and the fine, if paid, refunded. 


EuU absolute » 
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CRIMINAL REVISION. 

Before. Mr^ J ustice Holmwood and Mr. Justice Eym$* 

_ \ RAMTOHAL DUSADH 

f?. 

EMPEROR.* 

Appeal, admission of — Hearing on date of filing — Pleader — Bight to he heard 
-^Practice in the mofussil — Criminal Procedure Code [Act V of 189S), s, 421. 

A pleader for an appellant should not be called upon, immediately on the 
filing of an appeal, to support it, but should be afforded a reasonable oppor- 
tunity of being heard. 

If the appeal is not admitted at once, and the Court desires to hear the 
appellant, before admitting it under section 421 of the Criminal Procedure 
Code, he should be given the same notice, as is given to the Crown. 

Semble, the practice in the mofussil is to admit appeals, which fare sup- 
ported by pleaders, without any hearing, except on a question of bail; the only 
cases, which are dealt with under section 421 of the Code, being jail appeals. 

. Cj^iminal Rtob. 

The accused was tried and sentenced, on the 3rd November 
1908, to nine months* rigorous imprisonment, for theft of the 
complainant’s cattle, by the Sub-divisional Magistrate of Dina-* 
pore. He appealed to the Sessions Judge of Patna, who called 
upon the pleader, who presented the appeal, to argue it 
on the same day. The pleader was not prepared to do so, and 
the appeal was summarily rejected under section A21 of the 
Code without his being heard. 

The accused then obtained the present Rule to set aside 
the order of the Judge on the ground that his pleader had not 
been given a reasonable opportunity of being heard. 

Mr. Dunne {Bahu Oonesh DuU Singh with him) for the peti- 
tioner. The Judge called upon the pleader for the appellant 
to proceed with the case on the date on which the petition of 
appeal was presented for admission. He had no reasonable 

* Crimml Revision No. 1303 of 1908, against the order of F, Luc#, 
^ijib-divisiona) Magistrate of Pinapore, 4%ted tha 3r4 November 1908, 
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opportunity given him of preparing himself for argument. A 
pleader may have read his brief and drawn up the grounds of 
appeal, but he is not always ready upon that to argue the case 
on the merits. It is the practice in the mofussil to allow time 
after the filing of an appeal. 

TM De'puty Legal Bemembraficer (Mr. Orr.) for the Crown. 
The pleader did not inform the " Judge that he was unpre- 
pared to argue the case. 

Holmwoob and Ryves JJ. This was a Rule calling 
upon the District Magistrate of Patna to show cause, why the 
order of the Sessions Judge summarily rejecting the appeal in 
this case should not be set aside on the ground that the vakil, 
who filed it, had hot a reasonable opportunity of being heard in 
support of the same, inasmuch as he was not prepared to 
^rgue on the day the petition was presented. 

We observe that the Sessions Judge of Patna had addressed 
a letter to the District Magistrate on the subject, and this has 
been forwarded to us apparently without a covering letter. This 
fe irregular. No Explanation has been called for from the 
Sessions Judge, and he himself notes that the Rule was not 
issued on the ground that his Court did not exercise its discre- 
tion wisely. The real question in the case is whether the appel- 
lant had a reasonable opportunity of being heard in support of 
his appeal. 

^ Now it appears to us, and it is in accordance with the ex- 
perience of both of us in two different provinces, as regards the 
practice in the mofussil, that appeals, which are supported by a 
pleader, are in practice admitted without any hearing except on 
the question of bail ; the only cases, which are usually dealt with 
under section 421 of the Criminal Procedure Code, being jail 
appeals. The practice in this Court is to hear every appeal 
under section 421, but in this Court the parties have ample 
notice. . Eve:^ case is fully argued on its merits with due time 
and consideration. Here, the very moment that a petition was 
filed; the pleader wa?s balled upon to support the appeal on aiiy 
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or all of the grounds upon which it was laid. We do not think 
that this is a reasonable opportunity of being heard. Had it 
been necessary to call upon the Crown, according to the univer- 
sal practice, the Crown would have had a week’s notice, and we 
think the appellants should also have the same notice, if the 
Court desires to hear them under section 421 before admitting 
the appeal. 

We, therefore, make the Buie absolute, and direct that 
the pleader should have a further opjportunity of being heard 
after due notice to the appellants. 

Rule absolute. 
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ORIGINAL CIVIL. 

Befor6 Mk Justice Fletcher, 

moom LAL 

MADHORAM AND OTHERS .♦ 

Arhitration-^Bengal Chamber of Commerce ^ arbitration by — Buies — Umpire^ 
appointment of — Effect of failure to appoint. 

The rules relating to arbitration under the Bengal Chamber of Commerc® 
contemplate the appointment of an Umpire before the Arbitrators enter upon 
the reference, and not upon a disagreement between them. 

Where the terms of a reference provide for the appointment of an Unipiro 
before the arbitrators enter upon the reference, until the Umpire is appointed, 
the referenc6‘'cannot proceed. 

Bright V, Burnell {!), Bates v, Townley (2) followed. 

Motion. 

This was an appKoation made by the petitioner Chooni Lai 
under section 11, sub-section (2) of the Indian Arbitration Act 
for an order that an award made by the Bengal Chamber of 
Commerce be filed and a decree made thereon. The motion 
came on for hearing on the 11th November 1908, and the res- 
pondent in opposing the application relied on the case of 
Hurdtoary Mull v. Ahmed Musaji Selaji (3), and judgment was 
reserved. 

Thereafter, on the 25th November, under the direction of the 
Court the matter was further argued upon the question of the 
appointment of an Umpire, 

Mr. 0. G. Ohose for the applicant Chooni Lai. The rules 
of the Bengal Chamber of Commerce contemplate the appoint- 
ment of an Umpire only when the Arbitrators disagree. This 
is clearly shown by reference to Rule VI. In this case, however, 
the Arbitrators have not disagreed at all and therefore the 
question of appointing an Umpire does not arise. 

• Original Civil Suit No. 668 of 1908. 

(1) (1836) 4 Dovr. 756. (2) (1847) 1 Ex. 572, 

(3) (1908) ISO W.N.6?. 
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Mr. P. L. Buchland for the respondent. The appointment isoi 
of an Umpire by the Registrar is a condition precedent to Choo^Uc 
the Arbitrators entering on a reference, and until such ap- UumosAU. 
pointment is made the tribunal to be constituted under the ~~ 
fi-nles of the Chamber for determining the dispute cannot be 
properly constituted. 

The words in Rule VI show that not only must the Arbi- 
trators and Umpire be appointed on receipt of an application, 
but their consent must be obtained before the arbitration is 
conducted. The proceedings in this case have all along 
been irregular and the contention raised by the other side is 
fully met by the following English cases. Bright v. Durnell (1) 
and Bat^ Y. Townley (2). 

Cur.adv.mlt. ' 


FLEtcHES J. This is an application by the petitioner 
for an btder that an award made by the Bengal Chamber of 
Commerce may be filed in Court and that a decree be passed 
thereon for judgment in accordance with the terms of the 
award. Upon the matter first coming on before me the 
application was opposed by the respondents on the same 
grounds as those’ raised in cose (3) vdth this import- 

ant exception that it was not suggested in this case that the 
Arbitrators had iallowed the time ' fof making the award to 
expire before making their award. ^ 

In these circumstances I had to consider whether 1 ought 
not to remit this case to the Arbitrators. 

On a more careful study of the Arbitration Rules; of£the 
Oiamber of Commerce, however, it occured to me that it was 
open to doubt whether the arbitral tribunal contemplated by 
the Rules of the Chamber of Commerce had ever been duly con- 
stituted on the ground that the Registrar had failed to appoint 
an Umpire. Accordingly, ■ I set this matter down to be re- 
argued.''';" ■ ’ ' v; ; ' ■?' ' ’ ■■■ ■ ‘ i i 

(l)(X836)4Dow. 766. , , ( 2 ) (1847) 1 Ex, . . . , 

( 3 ) (1908) 13 C. 'tv. N. 63; ' ’ ' ' '' ' ' ' 
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x^sbis' ' ;TJ]poir the: laatter coming on before nle for re-hearing, it 'ftras 
GSaoStf"lSfii- argued by the learned Comxsel on behalf of the applicant that 
•HiDaoiAilt. ■fche rules only contemplated the appointment of an Umpire by 
Registrar, if and when the Arbitrators disagreed. The, 
learned Counsel for the respondents, on the other hand, argued 
that the appointment of an Umpire by the Registrar was a 
condition precedent to the Arbitrators entering on the reference 
and that, unless an Umpire was appointed by the Registrar,^ 
the arbitral tribunal to be constituted under the Rules of the 
Chamber, for determining the dispute could not be properly, 
constituted. It is common ground that no Umpire was in fact 
appointed. ■ Now Rule YI of the Arbitration Rules is the rule 
that governs the appointment of Arbitrators and Umpires, 
Such rule . is in the following terms : — i 

“ That in every case where a dispute has arisen in relation 
to a contract, which provides for a decision thereof by the Tri- 
bunal, an application shall be addressed by either party to the 
Registrar, who on receipt of smh application' shall constitute a 
Court by nominating in writing two or more Arbitrators and 
also m case of need ah Umpire or if both parties in and by such 
applicaiaon so desire a single Arbitrator to adjudicate on the 
dispute^ The consent of the Arbitrators to act shall be obtained 
by :the' Registrar |Lnd rth® ''8'ri>Rra>tion shall then be conducted 
in accordance with the following rules.” 

: It has been contended by Mr. C. C, Ghose that, although 
upon the ordinary and grammatical reading of Rule VI the 
wbrds “ on the receipt of sjjch application ”, govern the whole 
of the sentence “ shall , constitute a Court by nominating in 
writing two or more Arbitrators and also in case of need an 
Umpire or, if both parties in and by such application so desire, 
a single Arbitrator to adjudicate on the dispute,” yet taking 
the rules as a whole the appointment of an. Umpire is not con- 
templated, unless and imtil the arbitrators have failed to agree. 

' On the other hand, it has been argued by Mr. Buckland on 
behalf of the respondent that the words in Rule VI must bear 
their ordinary and natural meaning, and further that the words 
in Rule VI: “The consent of the Arbitrators to act shall 
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be obtained by the Registrar and the arbitration shall then 
be conducted in accordance with the following rules*’ show 
that not only must the Arbitrators and Umpire be appointed 
on receipt of the application, but the consent of both the 
Arbitrators and Umpire to act must be obtained before 
“ the arbitration is conducted” for by Rule i (5) the 
expression the Arbitrators ” includes (unless clearly precluded 
by the context) the Umpire. 

In my opinion the argument of Mr. Buckland is well-founded. 
I think that the subsequent rules clearly show that the 
rules do not contemplate the Umpire being appointed on the 
disagreement of the Arbitrators, but on the other hand con- 
template the Umpire being appointed before the Arbitrators 
enter upon the reference. 

This, I think, is sufficiently shown by Rule VI (m), which is 
in the following terms : — ‘‘ If the Arbitrators have allowed 
the time or extended time to expire without making any award 
or have signified to the Registrar or to the Umpire that 
they cannot agree, the Umpire may forthwith enter upon the 
reference.” 

How can the Arbitrators signify to the Umpire that they 
cannot agree and how can the Umpire forthwith enter upon 
the reference, if the Umpire is not to be appointed, until the 
Arbitrators disagree ? 

I see therefore no reason why the words in the first part of 
Rule VI should not bear their ordinary meaning and I there- 
fore hold that upon such application as is mentioned in Rule 
VI it is incumbent on the Registrar, when he appoints two or 
more Arbitrators, to appoint also “in case of need” an Umpire. 

What then do the words “ in case'bf need ” mean ? 

From a careful study of the Rules I think that the words 
“ in case of need ” are meant to apply to cases where the 
failure of the Registrar to appoint an Umpire ^ might, if the 
Arbitrators disagree, render the proceedings abortive. 

Rule IX provides : “ In cases where a Court of the Tribunal 
shall consist of a plurality, the decision of the majoi ity shall 
be deemed and taken as the decision of the Court.” 
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100 Thus in the case of the Registrar appointing three Arbitra- 

Chooni tors under Rule VI, the rules do not contemplate that being 
Mjlbhobam. * “ case of need ” in which an Umpire need be appointed, 
j because Rule IX provides that the decision of the majority shall 
■be taken as the decision of the Court. But in cases where two 
Arbitrators are appointed, Rule IX caimot apply as there 
can be no majority and this is, I think, at any rate a “ case of 
need ” contemplated by Rule VI. 

But then it has been argued on behalf of the applicant that 
even if the Rules (being the terms of the reference) do provide 
for the appointment of an Umpire on the receipt of the appli- 
cation for arbitration by the Registrar, yet, as the Arbitra- 
tors did not disagree, the failure by the Registrar to appoint 
an Umpire does not vitiate the proceedings. This point how- 
ever, in my opinion, is concluded by the authority of two cases, 
both being the decisions of the Pull Court of Exchequer, one 
being the case of Bright v. Durnell (1) and the other being 
the G&m oiBates Y. Toxcnley {2). 

In the case of Bright v. Durnell (1) the terms of the reference 
provided that the dispute “ was to be referred to the arbitration 
of two persons, one to be chosen by each, who were to appoint 
an Umpire before they commenced proceedings.” 

The Arbitrators not being able to agree on the appointment 
of an Umpire one of the parties to the reference commenced 
proceeding's in Court against the other party. The other party 
obtained a rule nisi calling on the party, who had instituted 
the proceedings, to show cause why the proceedings should not 
be stayed as the parties had agreed to refer the dispute to ar- 
bitration. The Court discharged the rule and Parke B in 
giving his judgment made the following pertinent remarks ; — 

“ If the Umpire is not appointed how can we compel the 
Arbitrators to appoint one ? And, until he is appointed, the 
reference cannot go on. It appears to me to be a condition 
precedent that an Umpire be appointed.” 

It is obvious that it can make no difference whether the 
Umpire is to be appointed by the Arbitrators or by a third 

(1) (1836) 4' Dow. 766.: . (2) (1847) 1 Ex. 672. 
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party. If the terms of the reference provided that the Umpire 

is to be appointed, before the Arbitrators enter upon the re- ChoonTlal 

ference, the reference caimot go until the Umpire is appointed. 

As I have already said I hold that it is incumbent on the Fletcheb J., 
Registrar when he appoints two Arbitrators on the receipt of 
an application for arbitration under Rule VI, to appoint also 
an Umpire. 

This application therefore fails and, must be dismissed with 
costs. 


Attorney for the applicant : S. S. Bonner jet. 
Attorneysfor the respondent ; Leslie ds Hinds. 


R. a. M. 
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CIVIL RULE. 

Before Mr* Justice Sharfuddin and Mr* Justice Goxe* 

GIRINDRA MOHAN ROY 

V* 

KHIR NARAYAN DAS.’^ 

Waiver — Instalment bond — Default in payment of instalments — Limitation — 

Limitation Act (XV of 1877), s. 9, Sch. II, Art* 75 — Cause of action — » 

Disability or inability. 

In an unregistered instalment bond there was a stipulation that in the 
event of default in payment of two consecutive instalments the creditor would 
be entitled to recover the whole amount covered by the bond, which was 
payable in twelve instalments. The second instalment was due on the i2th 
June, 1899. 

The plaintiff brought a suit on the let June, 1908, for recovery of the 
instalments due on the bond, relinquishing the first two instalments : — 

Seld, that mere abstinence on the part of the plaintiff from bringing a suit 
for recovery of the whole amount due, on the failure of payment of the first 
two instalments, did not amount to waiver ; and that limitation began to 
run from the 12th June 1899, when the cause of action arose. No subsequent 
disability or inability could arrest the running of limitation, imders. 9 of the 
Limitation Act. 

Hurronauth Roy v. MaherooUah Mollah (1) and Mon Mohun Moy v. 
Doorga Churn Oooee (2) followed. 

Civil RtTLB. 

Rtjle granted to the plaintiff, Girindra Mohan Roy, a 
minor, by his next friend Satish Chandra Chowdhry, Manager 
under the Court of Wards, petitioner. 

The plaintiff brought a suit for recovery of the amount due 
on an unregistered iastalment bond executed by the defendant 
in the names of the adoptive mother and the step-mother of 
the plaintiff before his adoption. The -whole amount of the 
bond was payable in twelve instalments, and there was a sti- 
pulation in the bond that in the event of default in payment 

* Civil Buie No. 3319 of 1908, against the judgment of Ali Ahmad, Small 
Cause Court Judge of Bungpur, dated Aug. 14, 1908. 

(1) (1867) 7 W. B. 21. (2) (1888) I. L. B. IS Calc. 502. 
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of two consecutive instalments the creditor would be entitled 
to recover tlie entire amount due on the bond. The first in- 
stalment was payable on the 30th Falgoon 1305 B. S., and 
the second on the 30th Joista 1306 B. S. (12th June 1899), 

The plaintiff was adopted on the 2nd of July 1899, and 
thereupon he succeeded to the estate of his adoptive father, 
together with the aforesaid instalment bond. 

The defendant failed to pay the instalments, and the suit 
was brought on the 1st June 1908 for recovery of the instal- 
ments due on the bond, relinquishing the first two instalments, 
which had become due before his adoption. 

The defendant contended that as the cause of action to 
recover the whole amount arose on the 12th June 1899 (the 
date on which the second instalment fell due) the suit was 
barred by limitation. 

The Court below dismissed the suit on the ground that 
it was barred by limitation. 

The plaintiff, thereupon, moved the High Court and 
obtained this Rule. 

The Advocate-General {Hon%U Mr. 8. P. Sinha) {Baku 
Unmkali MooJcerjee and Bahu Dehendra Nath Bagchi with him), 
for the petitioner. It is optional with the creditor, under the 
bond, to sue or not for the whole amount on the first default. 

The plaintiff brought the suit relinquishing his claim for the 
first two instalments which, I submit, amounted to a waiver 
under Article 75, Schedule II of the Limitation Act : Bup 
Narain Bhattacharya v. Gopi Nath Mandol (1). The first two 
instalments became due before the plaintiff’s adoption, and 
he, being still a minor, the cause of action arose during his . 
minority, and his present claim is, therefore, saved from 
limitation. 

Bahu Hem Chandra Mitra {Bobu Atul Chandra Dutt with 
him), for the opposite party. There is no distinction between 
an optional and compulsory institution of suit. A mere 

(I) (1906) naW-K 903. 
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X90 9 abstinence from suing, or mere payment and receipt of overdue 
GiBiNDBA instalments do not amount to a waiver: Balaji GanesTi 
Bov V. Sahharam Pamshram Angal (1), Mumford v. Peal (2). To 
constitute a waiver there must be payment and circumstances 
clearly indicating an intention to waive. The limitation 
runs, in this case, from the time when default was made in 
payment of the second instalment in consequence of which 
the whole amount became due : the claim is therefore barred 
by limitation. Reliance was placed on the following cases — 
Hurronauth Boy v. Maheroollah Moollah (3), Nobodip Chunder 
STtaha v. Bam Krishna Boy Chotvdhry (4), Mon Mohun Boy v. 
Doorga Churn Qooee (6), Hurri Pershad Chywdhry v. Vosift 
Singh (6), Siiaib OhandNahar v. Hyder Malla {7), Jadab Chandra 
Bahshi v. Bhairab Chandra Chuckerbutty (8), Nagappa v. 
Ismail (9), Hemp v. Garland (10), Chenibaah Shaha v. Kadum 
Mandvl (11). 

Babu Debendra Nath Bagchi, in reply, referred to Badi 
Bibi Sahibal v. Sami PiUai (12), and also to Chunder Komal 
Das V. Bisassurree Dassia (IB), Nobocoomar Mookhopadhya v. 
Siru Mullick (14), Ganesh Krishn v. Madhavrav Bavji (15) and 
Nilmadhub Chuckerbutty r. Bamsodoy Ghose (16), on which the 
c^se of Bup Narain Bhattacharya v. Gopi Nath Mandol (17) was 
baaed. 

, Cur. adv. vult. 

Shabstodin astd Ooxb JJ, This is a Rule granted to 
the petitioner under section 26 of the Provincial Small Cause 
Court Act. 

(1) (1892) I. L. B. 17 Bom. 556. (9) (1889) I. L. B. 12 Mad. 192. 

(2) (1880) I. L. R. 2 All. 867. (10) (1843) 4 Q. B. 519. 

(3) (1867) 7 W. R. 21. (H) (1879) I. L. B. 6 Calc. 97. 

(4) (1887) I. L. R. 14 Calo. 397. (12) (1892) I. L. R. 18 Mad. 257. 

(5) (1888) I. L. B. IS Oalo. 602. (13) (1883) 13 C. L. R^ 243, 

(6) (1894) I. L. R. 21 Calo. 642. (14) (1880) 1. L. B. 6 Calo. 94. 

(7) (1896) I. L. R. 24 Calc. 281. (16) (1881) I. L. R. 6 Bom. 76. 

(8) (1904) i; L. B. 31 Calo. 297. (16) (1883) I. L. R. 9 Calo. 867. 

(17) (1906) 11 C. W. N. 903. 
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The facts giving rise to the present Rule are that the peti- 
tioner was adopted on the 2nd of July, 1899 (18th of Sravan 
1306). His adoptive mother and step-mother were in 
temporary possession of the estate as Hindu widows with 
limited rights, which ceased on the date of the petitioner’s 
adoption. 

Along with the estate to which the petitioner succeeded on 
his adoption there was also an instalment bond executed by the 
defendant in favour of the two ladies mentioned above. 

The instalment bond above referred to stipulated for pay- 
ment of the money covered by it in twelve instalments, falling 
due on the dates mentioned in the bond, the second instalment 
falling due on the 30th Jaista 1306. There was a further sti- 
pulation in the bond to the effect that in the event of default 
in payment of two consecutive instalments, the creditor would 
be at liberty to recover the entire amount due on the bond. 

It appears that the petitioner was a minor when adopted, 
and is still a minor. It further appears that the defendants 
have failed to pay any instalment of the bond. 

30th Jaista 1306 (12th June 1899) was the date on which 
the 2nd instalment was due, and under the stipulation in the 
bond, the cause of action arose on that date as the defendants 
had failed to pay two consecutive instalments. The adoption 
of the petitioner took place, as observed before, oh the 2nd of 
July 1899, i.c., within three weeks of the date when the cause 
of action arose. This instalment bond is an unregistered docu- 
ment, and, if the cause of action arose on the 12th, June 1899, 
it was contended that, the suit having been brought on the 1st 
of June 1908, was barred by the Statute of Limitation. 

The lower Court has dismissed the suit holding that the 
plaintiff’s case is barred by Limitation, and the plaintiff has 
obtained the present Rule from this Court. 

It is contended that the Article of the Limitation Act, that 
governs the present case, is Article 75, Schedule II, Act XV of 
1877. The limitation therein provided is three years from the 
date when the first default is made, unless the payee or obligee 
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1909 waives the benefit of the stipulation to sue for the whole amount 
OiBiHDBA. of the bond, and then from the date when the fresh default is 
KoY made in respect of which there is no such waiver. 

Kmn It is contended on behalf of the petitioner that the suit was 

brought after distinctly waiving his claim for the first two 
instalments, which had fallen due before his adoption and that 
hence the “ cause of action ” arose during his minority and Ms 
claim was, therefore, saved from limitation. 

Under section 9 of the Limitation Act (XV of 1877) ‘‘ when 
once time has begun to run no subsequent disability or inability 
to sue stops it.’’ If the limitation began to run from 12th June, 
1899, the due date of the second instalment under section 9 of 
[the Limitation Act, the petitioner’s adoption some^three weeks 
after that date could not arrest the limitation, which had already 
commenced to run, unless the right to sue on two consecutive 
instalments falling due was waived. The whole question there- J 
fore hinges on the question of waiver. 


A number of authorities has been referred to by the parties 
in support of their respective contentions. 

There is no allegation in the present case that there was 
any acceptance on the part of the plaintiff of the overdue in- 
stalments. 

It is contended on Ms behalf that his relinquishment of his 
claim for the first two instalments amounts to a waiver as con- 
templated by Article 75, Schedule II of the Limitation Act 
(XV of 1877), and in support of his contention our attention has 
been drawn to various authorities, of which the most recent is 
the ease of Bup Narain Bhattacharya v. Gopi Nath Mandol (1), 
where it was decided, that the proviso in the bond having been 
inserted for the advantage of the creditor, it was open to him, 
if default were made, to sue at once for the whole amount , or if 
he so elected, to waive the benefit of the proviso, which was thus 
conferred upon him. In that suit no claim was made for the 
first instalment on the non-payment of which the benefit of the 

- . . (1) (1906) 11 
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proviso was conferred upon the plaintiff. We 'further find, in 
this reported, case the following observation : — “ The question 
: therefore is, vdiether the suit is barred altogether or whether 
the plaintiff waiving, as he has done, the benefit of the proviso, 
to w,hiGh I have referred, is not entitled to the instalments, which 
have, accrued due within the limit of six years from the date of 
suit/'^ This suit was upon a registered instalment bond. The 
authorities relied upon in this case were CMmder Komal Das v. 
Bisassurree Dassia (1), Nobocoomar Moohhopadhja v. Sim 
Mullick (2), Ganesh Krishn v. MadJiavrav Ravji (3), and Nil- 
madhiih Climherhutty v, Ramsodoy Ghose (4). It is not clearly 
stated in this judgment whether abstinence from bringing the 
suit for the whole claim was considered as in itself a sufficient 
waiver in law, and the only fact stated is that the suit was not 
for the over-due instalment. It is stated that the plaintiff had 
waived the benefit of the proviso, but it is not clear' ho w|^he 
waived it. 

In the case of Ghunder Komal Das r. Bisassurree Dassia {D. 
it was held that an application for the execution of an insta. 
ment decree yras not barred except as to the instalments , which 
had fallen due more than three years before, and that it was 
optional with the decree-holder to realize the whole decree at 
once upon default being made or to waive his right to do so 
and' seek to realize instalments as they became due. This was 
so held following Asmutullah Dalai y. Rally Churn Mitter (5), 
which was also followed in the case of Nil Madhuh Chucker- 
butty Y. Ramsodoy Ghose (4). We find in the last-mentioned 
case that the decision hinged on the construction of the decree. 
The wording of that decree is not given in the Judgment, but is 
said to have been obscure. 

The Gasses of Nobocoomar MookhopadhyaY. Siru Mullick (2) 
and Ganesh Krishn y. Madhavrav Ravji (3) have no applica- 
..tioii to. the present case. 

(1) (18S3) 13 a L. R. 243. (3) (1881) I. L, R, 6 Bom. 75. 

(2) (1880) I. L. R. 0 Calc. 94, (4) (1883) I. L. R. 9 Calc. 857 

(5) (1881) I. L. R. 7 Calc. 5^. 
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Ill the case of Nihmdhub CJmcBerbutty y. Bamsodoy Ghose (i) , 
the '0X001114021 was allowed 'to proceed on the ground that 
the judgment -debtor had paid up the over-due mstalnient, 
which was accepted bj^ the decree-holder, and hence it was held 
that limitation began to run in this case from the time when 
the judgment-debtor stopped making any payment. 

On behalf of the respondent, on the other hand, a number 
of authorities have loeeii placed before us in support of his con- 
tention that the suit was barred bjT- limitation. We piropose 
to take up and discuss these authorities one by one. 

In Ohenibash Shaha v. Kadam Mundul ( 2 ), it was held that, 
when Sb debt is made payable by instalments with the proviso 
that on default of pajunent of any one instalment, the whole or 
so much as may then remain unpaid will become due, limita- 
tion runs from the time of the first default. A subsequent 
acceptance ' of the instalment in arrear opcu’ates as a w^aiver 
and suspends the opera-tion of the law of Limitation : but merely 
allowing the default to pass unnoticed does, not. The word 
waiver in, this authority has been explained to mean that, 
where the whole amount .secured by the iiistaliiients becomes ' 
p.ayable on default of payment of the first instalment and the 
payee, imtead of taking measures to recover the whole amount, 
accepts payment of the instalment in default, he must wait 
till there is a fresh default in the matter of the recovery of the 
remainder. It was further remarked in this ease that the 
non-reeeipt of the particular instalment or suffering it to fall 
through hy operation of the Statute of Limitation is not a 
waiver as^ if this were so, waiver and laches would be conver- 
tible terms and the object of the law of Limitation would be 
frustrated. 

Li Nobodip Ohunder Shaha v. Bam Krishna Boy Ohowdhry 
(3), it was held that the mere fact that a creditor had done 
nothing to enforce the condition in an instrument under which 
the whole debt became due on failure of payment of one 

(1) (18S3) I. L. B. 9 Calc. 857. (2) (1879) I. L. R. 5 Cale. 97. 

(3W1S87) I.,L. R. 14 qale. S97. 
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' imtaJmeiitAsiio evidence of waiver witliin the meaning of ' the' 
Limitation' Act, In this ■ case the 'instalmenits had been nn- 
paid for sometiiE.e and, as a matter of fact, the time that the 
last payment was iiirt.de was so long ago that, if the whole 
amount became due at that time , 'the ca,use of aerdoii w'as barred , 
and upon that state of things . the question' that arose waS' 
whether the mere fact that the creditor had done iiotliiiig, 
but simply allovred the matter to ■ sleep •without enforcing iiis 
remedy against the debtor, w^as any evidence of v/aiver 
within the riieaBiiig of the Limitation law. It w'as held"' 
that such a condition of things vroukl be no evidence of 
waiver. ' ^ 
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In Ifonmoimn May v. Doorga Churn Gooee (i), it w’as held 
that, where a decree or orcler makes a sriin of mone 3 ^ pa;yable'bj' 
instalments on certain' dates and provides that, in default of 
payment of any iiistalment the wdiole of the money shall be- 
come due and pajmble and recoverable in execution, limita- 
tion begins to run from the date of the first default, unless the 
right to enforce payment has been waived by subsequent 
payment of the over-due instaiment oil' the one hand and re- 
ceipt on the other. It was held that the application \ms beuTed ■ 
by limitation. The learned Judges, who decided this' case,' 
follow^ed a decision of the Full Bench in the case of Hurra- 
nauth Boy v. Maheroollah Moollah (2), where it w^as held that 
limitation ran from the time when default was made in 
the payment of the first instaiment in consequence of wdiicii the 
whole amount became due. The decision' of the Full Bench 
was upon a reference made by the Judge of the Small 'Cause 
Court, at Kushtea. The a'bovo decision of the 'Full Bench' is 
supported by an^ English case, viz,^ Hemp v. Garland (3). In 
this English case it was held that, vfhen a note payable by ins- 
talments contains a provision that, if default be made iapay- 
'ment.of one instalment, the whole shall 'bo'.due, the cause ;of. 
action arise'S upon the first default for, all that then remained:' 

(i) (1888) I. L. R, 15 Calc.. S02. , (2) (1867) 7 W. B. 21. 

(3) (1842) 4'Q. B. 519, ' . 
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owing of the whole debt, and limitation has to be computed 
from the date of such default. 

In Hurri Per shad Chowdhry v. A^asib Singh (1), it was held 
that a clause in the decree to the effect, that on iion-payiiient 
of an instalment by the specified date it should be in the power 
of the decree-holder to recdize the whole amount was not in- 
tended to give him the option of waiving the default, if he 
pleased, but that it implied nothiag.more tliaai the usual con- 
dition that on non-payment of an instalment the whole decretal 
amount becomes exigible. It was further held that, as the first 
instalment had not been paid on the due date, the application 
for execution not having been made within three years from 
the date when the w^hole amount became due was barred by 
limitation. It was also held in this case that mere abstinence 
from suing cannot amount to a waiver. 

Sitab Chand Nahar v. Hyder Mallah (2) was a case of a mort- 
gage-bond executed by the defendants whereby a sum of money 
was made payable by four instalments and the plairitifi w^as 
given the liberty in case of any default to sue either for the 
amount of that instalment or for the whole amount then due ; 
it was held that limitation ran from the date of the first default. 

In this case it was remarked that, where there is an optional 
right given to enforce payment of money, such right may be 
waived, but when it is not waived or where there is nothing to 
show that it has been waived, limitation would run from the 
date when the right accrues. The learned Judges, who decided 
this case, relied upon certain observations of Lord Denman, Chief , ■ ■, 
Justice, in Hemp v. Garland (3) referred to above— the obser- 
vations being • — ‘‘ That if he (plaintiff ) chose to wait^tili all the ; ' 
instalments become due no doubt he might do so;; but that: 
which was optional on the part of the plaintiff would affect the 
right of the defendant, who might well consider the action as 
accruing from the time the plaintiff had a right to maintain it.’'^ 
The learned Judges, who decided this case, further remarked 


403 




?OL. XXXVIJ CALC0TTA,^SEEIES. 




a* 


■ tkat the' mono j sued for became due according to the terms of 
the bond when the first default in the payment of an instalment 
was made and it became due none the less because the right to 
enforce iniinediate payment was optional with the creditor. 

Jadah Chandra Bakshi y , Bliuirab Chandra Chucherbutty (1) 
was a case of an iiistahneiit-bond wherem it was stipulated that 
on default being made in payment of any one instalment, the 
• creditor i,vouId be at liberty to realize the amount covered by 
all the instalments. It w^as held that in such a case limitation 
would run from the date of the fii’st default, unless there was a 
waiver by the creditor of the right to demand thh whole on a 
default by subsequent acceptance of an over-due instalment. 
The learned Judges, who decided this case, dissented from the 
decision in the case of Chunder Koinal Das v. Bisassurree 
(2), and followed the decision in the case of Eurri Pershad 
Ohowdhry v. Nasib 8ingh (3). 

The preponderance of the authorities supported by the 
decision of the Full Bench quoted above is to the effect that 
in the case of instalment bonds with the stipulation of the 
whole debt becoming due on the failure of payment of a cer- 
tain instalment limitation would begin to run from the date 
of the non-payment of that instalment, unless there has been 
a waiver by the decree-holder by the acceptance of the over- 
due instalment. 

In view of the conflicting rulings on the subject of waiver, 
we feel bound to follow the decision of the Full Bench in the 
case of Hurronauth Boy v. MaherooUah Moollah (4). It is true 
that' that case was decided under Act XIV of 1859, in which 
there w-as no provision corresponding to Article 75. But it 
was foliow^ed in Monmohan Boy v. Doorga Churn Gooee (5) 
in 1888, and the principle it embodies, in our opinion, is still 
the law. 

We hold that mere abstinence on the part of the plaintifi 
in this case from ' bringing a suit for the recovery of the whole 
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CI) (1904) I. L, R. 31 Calc. 297. (3) (1894) I. L. B. 21 Calc. 542. 

(2) (1883) 13 C. L. R. 243. (4) (1867) 7 W. B. 21. 

(6) (1888) I. L. R. 15 Calc. 602. 
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amount'due on' the failure of the payment of the first two in- 
stalments did not amount to waiver. The, cause of action 
arose on the 12th June 1899 and limitation began to ru.n from 
that date. , Under section 9 of the Limitation Act, no, subse- 
quent disability or inability could arrest the running of 
limitation. 

In the above circumstances, we think that the judgment 
of the Small Cause Court is correct, and we therefore discharge 
the present Rule. 


Rule discharged. 
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APPELLATE CRIMINAL. 

Be-fore, Mr. Justioe Holmwood and Mr. Justice Eyves, 

GIRIJA SUNDAE CHUCKERBUTTY 
EMPEROR.* 

Newspapers' (Incitements to Offences) Act {VII of 1908), s. 3 — Nature of offence 
under the Act — Incitement to assassination — Incitements^ meaning of — 
Direct or indirect incitement — General incitement, not addressed to particular 
persons — Gonsiruction of offensive article. 

T.he question of the intention or knowledge of an individual may determine 
his criminal liability under the ordinary law of abetment by incitement by 
meaijs of words, written or spoken, but under the Newspapers (Incitements to 
Offences) Act no c^uestion of the intention of the writer, printer or publisher 
arises, and no personal liability is imputed to any particular person. 

The order thereunder is not one against any person, but is purely restrictive 
and directed against the use, or intended use, of a press for the purpose of 
printing or publishing a newspaper containing any incitement to murder or to 
any offence under the Exjdosive Substances Act (VI of 1908) or to any act of 
violence. 

The words “ any incitement ” in section 3 (1) of the Newspapers Act include 
direct and indirect incitement, and need not be addressed to any particular 
person, nor expressed in violent and outrageous terms. 

To '"incite'' means “to move to action, to stir up, to stimulate, t5 
instigate or to encourage,” and a newspaper article comes within the scope 
of section 3 if it is, as a matter of fact, calculated, directly or indirectly, to 
produce that effect. 

Per Ryves J. There can be no hard and fast canon as to what words or 
given set of words constitute “ incitement.” It is a question of fact in each 
case, and must usually depend largely on concomitant circumstances. The 
article must be read as a whole and, as far as possible, in the sens© In which 
it was read by the section of the public to which it was primarily addressed, 
and also considered with regard to the occasion and place of publication and 
the class or status of persons likely to be affected by it. 

In tlie issue of the Bande Mataram,^^ a nev^spaper priiit- 

ed and published in Calcutta, dated the 12th September 1908, 
there appeared an article in four paragraphs entitled “ Traitor 

Criminal Appeal No. 908 of 1908, against the order of T. Thornhill, Chief 
iPresidency Magistrate, dated Nov. 4, 1 90S. - 
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in the Camp,^\ the terms of which are set forth in the judgment 
of the High Court. By order of the Lieutenant-Governor in 
a communication, dated the 21st October, from the Chief 
Secretary to the Government of Bengal, to Superintendent 
Ellis, C. I. D., a written application was made by the latter 
under Section 3(1) of the Newspapers (Incitements to Offences) 
Act, to the Chief Presidency Magistrate, %vho, after examining 
him, passed a conditional order, on the 23rd October, declaring 
the printing press used for printing the said newspaper at 2-1, 
Creek Row, or found upon the said premises, and all copies 
of such newspaper, to be forfeited to His Majesty, and direct- 
ing all persons concerned to appear before the Court, on the 
30th instant, to show cause why the order should not be made 
absolute. A copy of the said order w^as duly affixed to the 
said premises, being the premises specified in the declaration 
made in respect of the Bande Mataram,^^ newspaper, under 
section 5 of the Press and Registration of Books Act (XXV of 
1867). 

On the date fixed for the hearing of the case, Girija Sundar 
Chuckerbutty, the manager of the Bande Alatowi,” appear- 
ed by Counsel and admitted the publication of the obnoxious 
article in its issue of the 12th September, but denied that it 
came within the purview of section 3 (I) of the Newspapers 
Act of 1908. Four witnesses of a formal character were called 
for the prosecution and the Chief Presidency Magistrate, 
after hearing the defence, made the conditional order absolute 
on the 4th November, and directed the issue of a warrant to 
the police to seize and carry away the printing press. Girija 
Sundar Chuckerbutty then appealed to the High Court under 
section 5 of the Act. 

" m ' 

The learned Chief Presidency Magistrate stated in his judg- 
ment that it was a matter of public notoriety that a conspi- 
racy existed in Calcutta and other places, the object of which 
was assassination. On the discovery of the conspiracy several 
persons were arrested and put up for trial at Aliporefor manu- 
facturing and being in illegal possession of bombs and for other 
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, offences in connection tlierewith. Among them were Kauai Lai 
Dntt, Satyendra Nath Bose and Narendra Nath Gossain. 
The last-named made a confession and gawe further inform- 
atioii which led to the arrest of other persons. He was made an 
approver and his evidence recorded in the preliminary 
inquiry before the District Magistrate of Alipore. During the 
pendency of the inquiry he was shot in jail, on the 31st August 
1908, by Kanai and Satyendra, who were convicted and exe- 
cuted for his murder. 

Bobu Dasaraihi Sanyal (with him Mr, S, 0, Mookerjee 
and Babu Dehendro Narayan 5Aa#ac^ar/ee), for the appellants* 
The only question in the case is whether the article contains 
any incitement to murder or to any act of violence within the 
meaning of the Act. The word incitement^\iQ not defined 
in the Act. It must be construed in its ordinary and natural 
sense : see Maxwell on Interpretation, pages 2 and 3, and Vestry 
of St. John V. Cotton (1). Refers to the Century, Ogilvie and 
Webster’s dictionaries for the meaning of the word. It being 
a word of doubtful import, the English law may be looked to 
as a guide. The English statutes relating to incitement to 
offences, in ■which incitement ” or its synonym has been used, 
are 37 Geo. Ill, c. 70,7 Will. IV, 1 Vic.,c. 36, 24 and 25 Vic., o. 100, 
and 52 and 53 Vic., c. 52. See also the Irish statutes, 36 Geo. 
Ill, c. 37 and 38 Geo. Ill, c. 57. Having reference to these 
statutes and the dictionaries, in order to constitute an 
incitement, there must be a ‘‘ moving to action,” that is, 
some incitement. A person, who counsels, procures or 

commands another to commit an offence is guilty of incitement : 
see Stephen’s History of the Criminal Law, VoL II, p. 830. | 
The article in question, though amounting to wholly unjus» 
tifiable and senseless approbation of murder, does not contain 
any direct incitement, spurring on ” or “urging on 
to murder. The writer had no such intention'^at all* 

cJ;. 

(1) (1886) L. R. 12 App. Gas* 1,;6. 
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190S The Advocate-General {Mr. SinTia), instructed by Mr. Sume, 

Gibija for the Cro-wn. Tbe Act has nothiug to do with the intention 
Chctckbjeu of the writer, nor is it necessary that the incitement should be 
BUCTY direct. It is not necessary that there should bean “ aiding or 
Bmpebot?. abetting,” but even if it were, the article woxdd come under 
the Act: see Mayne’s Criminal Law, p. 470. It holds up 
to admiration Kanai’s deed, and implies that others will 
foUow. The act, it says, is historical. A person cannot es- 
cape the consequences of his act by veiling his expressions. 
There may be incitement by approbation of a crime. The ex- 
pressions “emancipation,” “ hated monster,” “the cause has 
produced a votary,” “giving up his comrades” are full of 
meaning. The last paragraph of the article, far from mini- 
mising the gravity of the offence, really aggravates it. The 
case of Beg. v. Most{l) is similar, though the language is 
stronger: see also Queen v. Coney {2). Refers to Russell on 
Crimes, Vol. I, p. 171, Archbold, p. 15, Stroud’s Judicial 
Dictionary, p. 419, “ counsel or procure,” and Stephen’s 
Digest, Art. 47, p. 152n, for the meaning and character of 
“ incitement.” The English statutes cited do not help. 

Holmwood J. This is an appeal in what is known as 
the “ Bande Mataram ” press confiscation case. We admitted 
the appeal without hearing the application for admission , 
as the case is the first imder the new statute, and it was 
desirable that the scope and effect of the Act and its 
bearing on the facts of the present case should receive judicial 
consideration after full discussion by both parties at the Bar. 
We have now had the advantage of a very able and temperate 
argument from the learned Vakil for the appellant, Babu 
Dasarathi Sanyal, and a vigorous and well reasoned reply by 
the learned Advocate-General. 

We do not propose to go into aU the eases cited before us on 
the subject of abetment by incitement, since those cases are 

(1) (1881)^14 Cox 0. 0. 583 ; (2) (1882) L. R. 8 Q. B. D. 534, 557. 

L. R 7 Q. B. D. 244. 
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concerned with the criminal liability and intention of persons 
ander various statutes enacted to punish individuals for words 
and conduct therein declared unlawful. In the case of those 
individuals the intention and knowledge of the accused person 
is necessarily involved. In the present case our task is much 
simpler. The order is not one against any person ; it is purely 
restrictive and directed against the use of a certain printing 
press, which, in the opinion of the Magistrate, on application 
made by order of, or under authority of, the Local Government 
under section 3 of the Act (VII of 1908), has been used or is 
intended to be used for the purpose of printing or publishing 
a newspaper containing any incitement to murder or to any 
offence under the Explosive Substances Act (VI of 1908) or 
to any act of violence. 

On this enactment no question of the intention of the VTiter, 
printer or publisher arises, and no personal criminality is im- 
puted to any individual. It is a simple question of fact whether 
the newspaper printed and published by the press in question 
does contain any incitement as above set out. In this case a 
conditional order under section (3), clause (1), was issued by the 
Presidency Magistrate, on the 23rd October 1908, declaring 
the printing press used for printing the newspaper, known as 
the Bande Mataram ” at 2-1, Creek Row, or found upon the 
said premises, and all copies of such newspaper, to be forfeited 
to His Majesty, and calling upon all persons concerned in the 
said printing press to appear before the Magistrate, on the 
30th October, to show cause yvhj the order should not be made 
.absolute. " 

Counsel for the manager, Girija Sundar Chuckerbutty, the 
appellant before us, appeared to show cause, and admitted that 
the article complained of was published by the said press in the 
'' Bande Mataram ” of the 12th September 1908, but contended 
that it did not come within section 3 of the Act. 
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The Magistrate found that the article contained an incite- 
ment to murder approvers or to commit acts of violence, and 
he, accordingly, made the order absolute on the 4th November 
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^908 1908. The procedure of the Magistrate under that section is 

GmiJA not in any way impugned before us, nor is it contended that it 

SUNDAB . . . , 

Chuckeb- is necessary to prove any criminal intention against any person 
under the Act. The contention before us is simply this that 
the article itself does not, as a matter of fact, contain any in- 
Holmwood citement to murder or to any act of violence. 

The argument on this, the onty point in the case, divides 
itself into two heads : firsts the meaning of the w^ord “ in- 
citement,” which is not defined in any Indian statute, and, 
secondly^ the effect of the article itself read as a whole and in 
reference to the passages in it, w'hich are found to constitute 
an incitement. 

As regards the first point, it is conceded that the interpre- 
tation of an undefined word in an Indian statute cannot be 
deinved from its definition in any English or foreign statute. 

But the wording of certain statutes and extracts from the 
judgments in certain English cases are cited as illustrating 
the meaning of the word as derived from the recognised dic- 
tionaries of the English language, viz., Webster and the Cen- 
tury. These are cited as giving the ordinary meaning of the 
word, which is all we are really concerned wfith. Now the words 
cited from these statutes and cases do not carry the definition 
any further, and the real object of their citation seems to us 
to be to import into this case the doctrine of English la-w that, 
in order to saddle persons with criminality in certain cases 
as accessories before the fact, it is necessary that there should 
be a certain degree of direct incitement. 

But, as we said before, there is in this case no question of 
incriminating any person as accessory to anj^ crime, and the 
words of the statute are “any incitement,” which include 
direct and indirect incitement. 

As to the meaning of the word, we find it to mean “ to move 
to action, to stir up, to stimulate, to instigate or to encourage.” 

The only question that remains is whether the article in ques- 
tion is, as a matter of fact, calculated, directly or indirectly, to 
move to action, to stir up, to stimulate, to instigate or to 
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^ encourage ' to iiinrcier or acts of violence. The article rniis as, 
follows:— 

■ “ Traitof in. the Gamp, From Joychand to Omichand is a far 
cry, .but the political history of our country for all those long 
centuries of indelible shame can be summarized and accounted 
for in the four short words—" traitor in the camp.’ Eeading 
dovm the pages of the' annals of that interminable period of dis- 
grace, you will hardly come across the account of a single move- 
ment towards emancipation that had not nursed in its bosom 
one or more vipers named ‘traitors’ who, whilst remaining 
within the camp in the seeming guise of loyal adherence, 
betrayed the object of their perjured allegiance at the season 
of fruition.” 

“ But need we stop at Omichand ? Are there not traitors 
in the land to-day, wdio would sell their souls as readily for the 
paltry privilege of wearing a jewelled sabre, or for a ribbon to 
stick in their coat, or for a title to cover their base birth with ? 
For it is in the blood of some of our countrymen, this accursed 
proneness to perfidy, and has been there ever since the loss of 
our independence, and Heaven alone knows w^hen the last drop 
of it shall have been spilled or become sterile. And the no less 
singular feature of this ghastly thing is that, through all these 
countless years, it is always the person, at whose instance he 
turned traitor, who has punished the miserable miscreant, but 
the country could never find a single son to rise and avenge her 
on the hated monster by smiting him to the ground.” 

“ How for the first time the current is turned. For the very 
first time a cause has produced a votary, who has willingly 
sacrificed his life to visit on its betrayer his "merited doom. 
Kanai has killed Narendra. Ho more shall the wretch of an 
Indian, who kisses away the hands of his comrades, reckon 
himself safe from the avenging -hand. ‘The first of the 
avengers’ . history shall write of Kanai. And , from ' the mo- 
ment he fired the fatal shot the spaces of his country’s heaven 
have been ringinglwith the echo of the voice— ‘ beware of the 
traitor’s fate.” 
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“Yet the crowning pity of it is that such a splendid life 
should have to be thrown away in the course of this bomb 
affair. Bombs can never bring independence, said Barindra 
Kumar Ghose in his confession before the Magistrate at Alipore, 
and truly enough. And it w’as at a very unlucky and in- 
auspicious moment that he and those he names mistook the 
voice of the misguided few calling for the blood of an official 
or two to be the voice of the nation. The removal of a few 
servants of the bureaucracy cannot even touch the fringe 
of the problem of national deliverance, and one cannot resist 
the tear at the thought that there has to be immolated on the 
altar of an undertaking so fated to fruitlessness such invinci- 
bility of spirit, that some passionate, immortal scorn of death 
that showed itself in Asia after a long interval at Kin-chain 
the other day.’’ 

We think that there can be no doubt not only that the 
whole article is an indirect and veiled incitement to violence, 
but that the third paragraph is a direct incitement to murder 
informers. It is immaterial that two European newspapers, 
which are exhibited and cited for the defence, have the un- 
wisdom to express a view of the Alipore jail murder, which 
might lead people to suppose that the murder of an informer 
■was a less heinous offence than the murder of an ordinary 
person. The legal consequences are the same, and this is 
duly pointed out, and the legal consecj[uences of incitement 
to such a murder or to any act of violence must also be the 
same. 

It may be conceded that the incitement in this case is not 
of the violent and outrageous character of that in the w'ell- 
known case of Meg, v. Most (1), but that case was only cited 
as an authority for the proposition, which is not disputed 
before us, that the incitement need not be addressed to any 
particular person. It has no bearing on the words of this Act 
which, as we have seen, cover “ any incitement, ” open or 
iveiled. . . 

(i) (1881) L. B. 7 Q. B. D. 244; 14 Cox. C. G. 583. 
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^ We may point out that the incitement in this case, acklress- 
ed as it is to the youth of a peculiarly emotional and intellec- 
tiially subtle race, is probably the 'most effective and danger- 
ous form of iiioiteiiieiit that could be addressed to them. 

The glorification of the votary of the cause 'Avho has 
willingly sacrificed his life to visit . on its betrayer Ms merited 
doom’’ is obviously most calculated to act upon the iiiis- 
gukied and unbalanced ardour of ‘ youth, who are ready to 
plunge into hopeless and futile ' rebellion under the mistaken 
notion that it is patriotism. ■ , 

The canonization of Kanai as “the first of the avengers’® 
who has made the spaces of his ■ country’s heaven ring with 
the echo of the voice — bewmre, of the traitor’s fate,” 
evidently contemplates and encourages the B.otion that others 
will be thereby induced to follow^ his example. The threat 
of violence to any Indian who “ kisses aw^ay the hands of his 
comrades ” obviously implies that the w/riter desires to influ- 
ence his readers to make his threat good. 

It is urged that the fourth and last paragraph deprecates 
assassination, and makes it possible to. interpret the third 
paragraph as mere approbation of the isolated act of Kanai, 
and not as an incitement to further murders and violence. 

But, in our opinion, this paragraph rather aggravates , the 
dangerous character of the article. It deprecates isolated 
assassinations as useless, but it implies tha-t the wholesale 
.removal of the, bureaucracy wmild assist the c£iuse of nation- 
al independence. This is obviously in no sense a mitigation 
of the previous incitement. We find, therefore, that the 
article complained of does contain an. incitement to murder 
and acts of violence, and that it, therefore, falls within the 
scope of Act VII of 1908. 

It is not contended that, any other consequence can follow 
on ' this, finding: than' the- one and -.only penalty prescribed by 
the'Act.' 

We, accordingly, dismiss the appeal, and direct that the 
: order ahsolute: io,r and all copies 
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of the newspaper, “ Bande MataramP wherever found, be 
maintained. 

Ryves J. I entirely agree and wdsh to add only a fe-w 
words. I do not think there is any real difficulty in ascer- 
taining what the Legislature meant by the word incite- 
ment ” in Act VII of 1908. The word itself is familiar 
enough, and as it has not been specifically defined in this Act 
or in any other Act of the Indian Legislature to have a 
special or restricted meaning, I think it should be under- 
stood in its ordinary acceptation. If that is so, the only 
question we have to decide is whether this article amounts to 
an incitement within the meaning of the Act. 

There can, I think, be no hard-and-fast canon to decide 
what wnrds, or whether a given set of words, constitute an 
“ incitement ’’ to murder or to any act of violence. It is 
really a question of fact in each case, and must usually de- 
pend very largely on concomitant circumstances. We must 
read the article as a whole, and read it, as far as possible, 
in the sense in which it was read by that section of the 
public to whom it was primarily addressed, and must also bear 
in mind the occasion and place of its publication and the class 
or status of persons, who are likely to be affected by it. Hav- 
ing regard to all these considerations, I can come to no other 
conclusion than that the publication of this article on the 
i2th of September last in the Bande Mataram^^ newspaper, 
wMch was published in Calcutta and circulated in both these 
prorinces, does undoubtedly come within the ban of the 
Act I, therefore, agree in the order of my learned brother. 

Appeal dismissed. 


E. 11. M. * 
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Before Mr. Justice Sharfuddin and Mr. Justice Coxe, 


JYOTINDRA NATH DAW 

V, 

HEM CHANDRA DAW.^ 


mm 
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Complaint — Dismissal of comjslaint by Subordinate Magistrate — Refusal by 
District Magistrate to order further inquiry — Revival of complaint after such 
refusal — Criminal Procedure Code {Act V of 1898)^ ss. 203 a}id 437. 


A Subordinate Magistrate who has dismissed a complaint under s, 203 of 
the Code is competent to revive it notxvithstanding that the District Magistrate 
has refused to order a further inquiry in the matter on application made to him 
for that purpose. 


On the 29th May 1908, one Hem Chandra Daw lodged a 
complaint before a Deputy Magistrate at Bur dwan against the 
petitioner and others, under seotions 352 and 323 of the Penal 
Code. The Magistrate, after examining the complainant, fixed 
the 19th June for evidence, acting apparently under sec- 
tion 202 of the Criminal Procedure Code. On that day, the 
complainant’s witnesses being absent, the case was postponed 
to the 9th July, but the witnesses were still absent, and the 
complaint was dismissed under section 203 of the Criminal 
Procedure Code. On the 23rd instant. Hem Chandra moved 
the District Magistrate of Burdwan for a further inquiry 
under section 437 of the Criminal Procedure Code, but the 
latter declined to order such inquiry on the ground that the 
non-appearance of the witnesses was due to his fault in not 
taking out processes against them. The complainant then filed 
a petition before the Magistrate who had dismissed the com- 
plaint, praying for a revival of the case. This Magistrate 
passed an order on the 12th August to the following effect : — 

‘‘ 111 the present case the order of dismissal was for not producing witnesses 
on the fixed date. There was a motion before the District Magistrate who 

* Criminal Kevision No. 1015 of 1908, against the order of M. A. Kadir, 
Deputy Magistrate, Burdwan, dated Aug. 1 - 2 , 1908 . 


iia 


1908 

J YOT1N.DJ1A 
Nath Daw 

V. 

■ : Hem 
: Chan'dba 
Daw* 


CAIiCUTI’A SEElES. [VGE, XXXVI. 

decUned to interfere witlithe order of dismissal. If the motion had not been 
made, I would have passed the necessary orders on this petition, but I tliinli: 
as the ^ present application is after the District Magistrate’s order, it should 

go to him for orders. All I can say is that I see no legal objection to the revival 

of the case.” 

The District Magistrate on the same date passed an order 

inthesetermswhenthecasewasreferredtohim;— 

“ This matter has nothing to do with me. I have already disposed of the 

petition-of motion which was filed before me. The Deputy Ma.gistrate must act 
on the petition filed before him according to lus own discretion. ” 

The Deputy Magistrate thereupon, after hearing the 
muktear ior the accused, issued a summons against the 
petitioner under .section 323 of the Penal Code. 

Babu A arendro Kumar Bose, for the petitioner. The revival 
of the case by the Deputy Alagistrate is ultra vires. The 
District Magsitrate’s order was an obstacle to hi,s doing so. 

SHAEDunnm aud Coxk JJ. This is a Rule calling upon 
Ihe District Magistrate of Burdwan to show cause ivhy the 
order of the Deputy Magistrate, dated the 12th August “lS 08 . 
reviving the case of the petitioner, should not be set aside. 

■It appears that the complainant in this case Icdoed his 
complaint on the 29th May 1908. He was referred to the 
Assistant Surgeon for examination of his injuries, and wa« 
directed by the Court to prove his case on the leth June 1908 
on which date his witnesses were not pre,sent. Then the case 
was fixed for the 9th July. On the 9th July, the ease wis 
dismissed under section 203 of the Criminal Procedure Code 
by the Deputy Magistrate on the ground of the absence of the 
complainant s_ witnesses. We then find the complainant 
moving the District Magistrate on the 23rd July 1908 under 
section 437 of the Criminal Procedure Code, on which the 
District Magistrate passed the following order The rm 

appearance of the whixesses is due to the fault of the com' 
plainant who failed to taie out process against them i 
declme to order further inquirin’’ M^e again find that, on'the 
12th *uigust 1908, the complainant put in a petition before 
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tlie: /Deputy . who had dismissed the complaint 

' under sc^ction 203 of the Criminal Procedure Cede praying 
for a revival of his complaint. This Deputy Magistrate rather 
: hesitated to pass any order on this petition, inasmuch as the 
complaiiiaiit had already moved the District Magistrate for 
a further inquiry and the District Magistrate had refused to 
interfere in the matter. What the Deputy Magistrate says 
is this : — '' If the motion had not been made, I would have 
passed necessary orders on this petition, but I think, as the 
present application is after the District Magistrate’s order, 
it should go to him for orders. All I can say is that I see no 
legal objection to the revival of the case.” When the matter 
was thus referred to the District Magistrate he passed the 
following order on the 12th August 1908: — ‘^This matter has 
nothing to do with me. I have already disposed of the petition 
of motion which was filed before me. The Deputy Magis- 
trate must act on the petition filed before him according to his 
own discretion.” 

It is clear, therefore, that the District Magistrate did not 
forbid the Deputy Magistrate to take action on the petition 
for the revival of the complaint. On the contrary, we find 
that the matter was left entirely in the hands of the Deputy 
Magistrate who was asked to exercise his own discretion in the 
matter. There is no doubt that the Deputy Magistrate who 
had dismissed the complaint under section 203 of the Criminal 
Procedure Code could legally revive it after dismissal under 
section 203. The only hitch that there was in the revival 
was the District Magistrate’s order mentioned above, but the 
District Magistrate himself sent back the application of 
the complainant for revival to the Deputy Magistrate for him 
to pass any order that he thought fit and proper. 

In these circumstances, we do not think that the Deputy 
Magistrate’s order to revive the compliant was in any way 
illegal or ultra vires. We, therefore, discharge the Rule. Let 
the record be sent down without delay. 

Mule discharged. 
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Before Mr. Justice Mookerjee and Mr. Justice Oarndnf, 

^ CHANDRA KIjAIAR MAJHI 

V, 

SANDHYAMANI.^ 

Legal representative — Givil Procedure Code {Act XIV of 18 S2)^ ss. 371, 582 — 
Death of one defendant — Representative of deceased defendant, when can 
be substituted — Omission to substitute at death of defendant, effect of — 
Agreement between surviving defendant and plaintiffs. 

Where the legal representatives of a deceased defendant (who died after 
appealing to the lower Court and before the appeal to the High Coui*t) were 
under the impression that the co-defendant was prosecuting the appeal and 
challenging the validity of the entire decree, they could not be blamed for 
their omission to take any steps to have themselves brought on the record, 
and they ought to be allowed leave to step in and revive and prosecute the 
appeal on their own behalf on their discovering that the plaintiff had by arrange- 
ment relieved the co-defendant of all responsibility and thrown the burden 
upon the legal representatives of the decsa-sed defendant. 

Second Appeal by the petitioners, Chandra Kumar Majhi 
and others, for revival of the appeal. 

The plaintijBfs, respondents in this Court, brought a suit 
for arrears of rent, against Bashiram Majhi, Banamali Majhi 
and Sridam Majhi. The suit was decreed after contest. 
Bashiram Majhi and Banamali Majhi preferred an appeal to 
the District Judge’s Court. The appeal was dismissed on the 
28th February 1905 . Bashiram died in 1905. Banamali 
alone praf erred a second appeal to the High Court, In June 
1906 , the High Court remanded the case for deciding it after 
determination of certain points. The case yvvas then trans- 
feiTed to the Goiirt of the Officiating Second Subordinate Judge 
at BarisaL In March 1907 , the plaintiffs, opposite parties, 
respondents made an application to the said Second Subordi- 
nate Judge at Barisal for withdrawal of the suit as against 

Appeal from Original Order No. 457 of 1907, against the order passed 
by Ashutosh Banerjee, Subordinate Judge of Barisal, dated July 27, 1907. ■*' 
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■■Banam.ali. Tlie application was- granted and the Court 
ordered that, the decree of the lower Court against the other 
.defendants w^ould stand good.. 

The petitioners, sons and heirs of Bashiram, made an 
application under section 371 of the Code of Civil Procedure 
for revival of the appeal on the ground that the petitioners 
were all minors at the time of the death of Bashiram, one of 
them having attained the age of 18 years just then, and that 
as the petitioners were Jointly interested wnth Banamali in the 
case, there was no necessity for their appearance in the appeal 
before the agreement between their co-defendant and the 
plaintiffs which was prejudicial to their interests. The Sub- 
ordinate Judge rejected the application for restitution of the 
appeal on all points. The petitioners, thereupon, appealed to 
the High Court. 

Bobu Bepin Chandra Mallih (for Priyanath Sen), for 
the appellants. It was not at all necessary for the legal repre- 
sentatives of the deceased defendant to take any steps and join 
the appeal when they knew that their co-defendant was pro- 
secuting the appeal and attacking the entire decree. 

No one appeared for the respondent 

Mooeebjeb and Carndtjee JJ. This is an appeal 
against an order made under section 371 of the Code of Civil 
Procedure of 1882 read with section 582, refusing to set aside 
an order of dismissal of an appeal before the Subordinate Judge 
of Barisal. 

The circumstances under which the order came to be made 
may be briefly stated. The plaintiffs respondents in?stituted 
a suit for rent against three persons, Sridam Chandra Majhi, 
Bashiram Majhi and Banamali Majhi. In the Court of first 
instance the plaintiffs succeeded, whereupon Bashiram and 
Banamali, two of the defendants, preferred an appeal to the 
District Judge of Barisal. Upon the hearing of the appeal, the 
case was decided against the appellants. Shortly after this, 
one of the appellants , Bashiram died ; the remaining appellant 
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Banamali then preferred a second appeal to this Court. This 
second appeal was heard on the 13th June 1906, with tho result 
that at the instance of the sole appellant the entire decree of the 
Court below was set aside and the case was remitted to the Sub- 
ordinate Judge in order that the appeal might be reheard. 
When the appeal came to be reheard before the Subordinate 
Judge, the first appellant Bashiram was dead and no steps had 
apparently been taken by his legal representatives to bring 
themselves on the record. In these circumstances, some ar- 
rangement was entered into between the other appellant Bana- 
mali and the plaintiffs respondents, with the result that the 
latter applied for leave to withdraw the suit against Banamali. 
The Subordinate Judge granted the application. But the order 
which he made did not in terms permit the withdrawal of the 
suit as against Banamali. He allowed the appeal of Banamali, 
the result of which would be that the suit was dismissed as 
against Banamali, and he went on to add that the decree of the 
first Court as against the other defendants would stand good. 
If we appreciate the effect of his order correctly, the result of this 
arrangement between the plaintiffs and the defendant Banamali 
was that the entire burden of the decree for rent made by the 
Court of first instance was throwm upon the other defendants, 
who were not represented before the Subordinate Judge. It is 
not necessary for us to express any opinion as to the propriety 
of the order which the Subordinate Judge made, because that 
order is not in question before us in the present case. But the 
result , which might have been anticipated, followed. As soon as 
the legal representatives of Bashiram discovered that the plain- 
tiffs had withdrawn their suit against Banamali and thrown the 
entire burden of the decree upon them and Sridam, they applied 
for permission to revive the appeal and prosecute it. The 
learned Subordinate Judge held that they had not made out 
any sufficient cause within the meaning of section 371 of the 
Civil Procedure Code, which prevented them in due time from 
continuing the appeal. We are unable to accept the view taken 
by the Subordinate Judge. Upon the facts which we have 
stated, it is quite clear that upon the death of Bashiram, 
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Banamali alone prosecuted the appeal to the High Court, and 1909 
the legal representatives of Bashiram were under the impression Ch^ 
that as Bashiram was prosecuting the appeal and challenging 
the validity of the entire decree, it would not be necessary for ' 

them to take any steps and join in the appeal. They cannot 
therefore, be blamed for their omission to take any steps to have 
themselves brought on the record. But as soon as they 
discovered that Banamali had arranged with the plaintiffs to 

be relieved of all responsibihty and had thrown the burden upon 

them, they applied for leave to revive and prosecute the 
appeal, and in our opinion, they ought to have been allowed 

to do thdsg 

The result, therefore, is that this appeal must be allowed and 
the order of the Court below set aside. The appeal will be re- 
vived so far as the applicants are concerned and they will be 
allowed to prosecute it before the Subordinate Judge, who will , 
at their instance, now carry out the directions given in the judg- 
ment of this Court in appeal from appellate decree No 1179 of 
1905. 

The appellants are entitled to their costs of this appeal as 
against the plaintiffs respondents, 

A'p'peal allowed. 


S. Bi. 
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B&fore Mr. Justice Mooherjee and Mr. Justice Carnduff, 

■ CHANDRABALA DEBI 

V. 

PRABODH CHANDRA RAY.^^ 

Execution — Eale — Adjournment of sale for compromise — Time, , the essence of 
the agreement of parties — Failure to pay on the fmal date' — Part-payment, 
refusal to accept — Jurisdiction of Court to extend thne— -Civil Procedure 
' Code {XIV of 1882), ss. 244, Sn, 

■ Where time had previously been repeatedly granted by the Court at the 
instance of the judgment-debtor with the consent of tiie decree-holders for 
compromise, and on the final date to which payment was adjourned, the judg- 
ment-debtor prayed for further time and the decree-holder demanded it as a 
condition precedent to the grant of further time that the judgment-debtor 
should definitely agree that, upon her failure to pay the money on the date to be 
fixed, her right to challenge the validity of the sale should finally cease, and such 
an arrangement was definitely sanctioned by the Court with the comsent of all 
the parties : — 

jETeMj that the Court had no jm*isdiction subsequently to vary the terms of 
the final agreement, at the instance of the judgment-debtor, in spite of the pro- 
test of the decree-holder. 

HaraJeh Singh v. Saheb Singh (1) explained and followed. VUam Chandra 
Kriihy v. Klieira Nath Chattopadhya (2) referred to. 

Reid, further, that an appeal need not be preferred against every interlocu- 
tory order in an execution proceeding. 

Behary Lai Pundit v. Kedar Nath Mulliok (3) follovv'od. 

Reid, also, that it is open to the partj’' aggrieved to challenge by an appeal 
against the final order, which determines the rights of the parties, the iiropriety 
of the interlocutory orders made in the course of tlie proceedings. 

Second Appeal by tbe petitioner, Cliandrabala Debi. 

The property of one Eajendra Kumar Ray Chaudhuri was 
sold in execution. Chandrabala Debi, the petitioner in this 

* Appeals from AppollatelOrders Nos. 145 and 158 of 1008, against the order 
of E. P. Chapman, District Judge of 24-Parganas, dated Jan. 20, 1908, re- 
versing the order of AmritaLal Palit, Blunsif of Alipiu-, dated Aug. 27, 1907. 

(1) (1907) 6 C. L. J. 176. (2) (1901) I. L. R. 29 Calc. 577. 

; . (3) (1801) I. L. R. 18 Calc. 469. 
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case, applied as the administratrix of her husband’s estate, 1909 
under sections 244 and 311 of the Civil Procedure Code 
to have the sale set aside. Thereupon, an agreement had 
been come to with the decree-holder that if the amount p»abobh 

due under the decree were paid the sale would be set 
aside. Petitions setting forth the terms of the agreement were 
filed on the 29th June 1907, and there was no stipulation as to 
the time within which the decretal amount should be paid. 

On the 22nd July the judgment-debtor filed a petition saying 
that the parties had agreed to 1 5 days’ time being given for pay- 
ment. The hearing was adjourned to the 31st July. On the 
latter date, the judgment-debtor filed another petition setting 
out an agreement with the decree-holder for 15 days’ time for 
payment, and that it was agreed that if the payment were not 
made within that time the sale should hold good. On the 15th 

August the judgment-debtor again applied for time. The ap- 
plication was resisted by the decree-holder. The Court, how- 
ever, allowed a week’s time and permitted the judgment-debtor 

to deposit part of the decretal amount. The judgment-debtor 
deposited the remainder of the decretal amount on the 21 st 
August, and applied on the 27th August to have the sale set 
aside. The decree-holder objected on the ground that the 
Court had no power to grant time after the 15th August, the 
parties having agreed that in default of payment on that date, 
the sale should stand good. The Munsif overruled the 
objection and set aside the sale. On appeal, the District Judge 
reversed the orders of the Munsif. The petitioner preferred 
a second appeal to the High Court. 

Mr. A. Gaspersz {Bobu Surendra Chandra Sen -with him), 
for the appellant, contended, that time was not the essence of 
the contract. See, as to the effect of agreement, Amir 

Aliv. Inder jit Koer {!) and Anant Das Y. Ashburner d) Co. {2). 

The decree-holder sold the property in execution. By the 
agreement, my right to reopen under sections 244 and 311 was 
abandoned : see U ttam Chandra^ Kriihy v. Khetra Nath 

(2) (1876) I.h,B. 1 AH. 26T. 


(1) (187.1) 9 B. L. R. 460. 
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Chattopadhya (1) a^ridHaraJch Singh t, Saheb Singh (2). As to 
discretion of Court and its powers, see the new Code (Act V 
of 1908), section 151. 

Bobu Neelrmdhab Bose, for respondent. In these matters, 
besides the parties, there is a third party, viz,, the Court. 
Without the sanction of the Court no agreement can be 
effective, nor can an agreement be modified. The Court has 
neither the jurisdiction to vary the terms of the agreement 
against the wishes of one of the parties to the agreement. 
In all such applications, time is of the essence of the 
agreement. The third application {viz,, of the 31st July) 
conclusively proved that time was of the essence of the 
contract. The time allowed for payment was suflGiCient, 
and it was never contended in the Courts below that it was 
not. 

Mr, Caspersz, in reply. Certainly, the decree-holder should 
have appealed against the interlocutory orders immediately 
after they were passed. 


Mookebjee akd Carhdttee JJ. These appeals are directed 
against two orders of the District Judge of 24-Parganas 
by which he discharged two orders made by the Munsif 
setting aside two execution sales held on the 29th March 
and 30th October 1906, respectively. The circumstances 
under which these orders were made must be set out in detail 
in order that our decision may be intelligible. 

It appears that applications were made by the judgment- 
debtor to set aside these execution sales under sections 244 and 
311 of the Code of Civil Procedure of 1882, on the ground of 
fraud and material irregularity. During the pendency of 
these proceedings the parties negotiated for a compromise, 
and on the 1st June 1907 an application was made to the Court 
for an adjournment to enable them to carry it out. In this 
application it was stated that a proposal for an amicable settle- 
ment was in progress, that the decree-holder had agreed to 
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give back the anction-purchased property and that conse- 1S09 
quently a month’s time was necessary. The Court, however, Chandra- 
did not adjourn the case for a month, and fixed the 29th June 
as the next date for hearing. On that date the judgment- 
debtor made another application asking that the case might Bay. 
be adjourned again. This application recited that an agree- 
ment had been entered into by the parties to the effect that the 
sales would be set aside on payment to the decree-holder of 
the whole amount of the decree with costs, that the judgment- 
debtor had not been able to collect the necessary money, that 
she was in dijB&culty and that she could not raise funds without 
the permission of the District Judge, apparently because she 
was in possession of her husband’s estate as administratrix. 

The petition concluded with the statement that if she found 
herself unable to pay any money to the opposite party, on 
default of payment the sale would stand good, and she conse- 
quently prayed for three weeks’ time. The Court there- 
upon adjourned the case to the 22nd July. It should be ob- 
served that this exceeded by tw^o days the period of three 
weeks’ time for which the parties had asked, the explanation 
apparently being that the first day after the three weeks as 
well as the day following were holidays and the Court ad- 
journed the case to the first open day after the holidays. If 
this petition be taken as a whole, it may reasonably be con- 
tended that no time was fixed for the payment of the money, 
aud that in any event time was not made the essence of the 
agreement, and this is the view most favourable to the case 
of the judgment-debtor. On the 22nd July there was again 
another petition on behalf of the judgment-debtor. In this 
it was stated that the money had not then been raised, that 
it could be raised only by a mortgage of the properties upon 
permission of the District Judge, and that in order to enable 
her to do so, it was necessary to adjourn the case for a further 
period of 15 days. The petition also recited that on the date 
fixed the dues would be paid, and on default the sale would 
stand good. The decree-holder signified his consent to this 
application in consideration of Rs. 9 paid on that date. The 
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Court, however, did not sanction the arrangement and granted 
only nine days’ time as appears from the following order re- 
corded ill the order sheet. : “on the application of the petitioner 
consented to by the opposite party, ordered to be put up on the 
31st July 1907 for hearing, Rs. ,9 to be credited towards the 
decretal money.” It wdll be observed that as the Court did 
not sanction the application of the parties, it cannot be success- 
fully contended that upon the failure of the jiidgnient-debtor 
to pay tlie decretal amount to the decree-holder as agreed 
upon, the sale would stand confirmed. On the 31st July 
there was a fresh application by the judgment-debtor. In 
this she stated that although two adjournments had been pre- 
viously granted with the consent of the decree-holder for pay- 
ment of the sum decreed to him, she had not been able to raise 
the necessary funds. She, therefore, prayed that another 15 
da3?’s’ time might be given to her. The petition concluded 
with the foliowfiiig very important provision : “ If I pay the 

whole of the decretal amount, the sales -will stand cancelled. 
On default of payment of the whole money on that date, the 
sales will stand good, and I shall not further pray for time.” 
The decree-holder signified his consent in the folio wing terms' 
at the foot of the petition : “ If the money is not paid wfitliin 

the date fixed, the sale will stand good. Upon this condition 
I take Rs. 10 and give sanction to this application.” The 
matter was then placed before the Court and the following 
order was recorded on the order sheet : “ On the application 
of the petitioner consented to by the opposite party, ordered— 
put up on the i5th August next for orders on condition stated 
thereon, Rs. 10 to be credited against the decretal money.” 
^Yhen, however, the 15th August came, the Judgment-debtor 
still found herself unable to pay the decretal amount as she 
had agreed to do, and on that date she applied for further 
time. To this the execution-creditor objected. The learned 
Judge did not then decide what the effect of a partial paj^ment 
on that date or at a later stage would be, but permitted the 
judgment-debtor to deposit Rs. 150 in Court and allowed her 
time till the 21st August to pay the balance of the decretal 
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money,. The decree-holder, however, declined to, accept the; 
sum deposited. Suhsequently on the 21st. August the judg- 
ment-debtor put in another application in which if was stated 
that she had offered the balance to the decree-holder, who 
had refused to accept the money. The Court thereupon 
ordered that the applicant might be allowed to deposit the 
money as prayed for. The money -was deposited, and on the 
27th August 1907 the Court set aside the hales. The Munsif 
held in substance that he had jurisdiction to extend the time 
for payment, of the money, and that the execution creditor 
was bound to accept the sums deposited in Court and to apply 
the same in satisfaction of his decree. The decree-holder 
was dissatisfied with these orders and appealed to the District 
Judge, who has held that the orders cannot be supported. His 
view in substance is that the application of the 3ist July, 
which was assented to by the decree-holder and confirmed by 
the Court, embodied an agreement binding upon both parties, 
that upon breach of that agreement an indefeasible right ac- 
crued to the decree-holder to demand that the sale should 
stand imreversed, and that it wus not open to the Munsif, in 
the exercise of his discretion, to extend the time for the i)ay- 
ment of the money due by the judgment-debtor. In support 
of this view the learned District Judge placed reliance upon 
the decision of this Court in the cases of Uttam Chandra Krilhy 
Y . Khetra N ath Gliattofadhya {!) Bfiid Harakh Smgh v. Saheb 
Singh (2). 

^ The judgment-debtor has now appealed to this Court, and 
on her behalf it has been contended that the District Judge 
was in error in relying upon the application of the 31st July 
1907,; and that the agreement which regulates the rights of the 
parties is to be found embodied in the application of the 29th 
June 1907. It has also been argued that the effect of this 
petition, which Avas assented to by the decree-holder, was to 
leave it open to the Court to decide what would be a reasonable 
time within which the judgment-debtor might satisfy the 
decretal amount. The learned counsel for the appellant has, 
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(I) (1901) I L. R. 29 Calc. 577, 


(2) (1907) 60. J. 176 



428 


CALCUTTA SERIES. [VOL. XXXVL . 


1909 

Chakdba- 

BALA DEBI 

V. 

Pbabodh 

Chandba 

Bay. 


in fact, contended that, after this application of the 29th 
June had been made, the Court had seisin of the case, and it 
was not open to the parties subsequently to modify the 
arrangement into which they had entered on that date. In 
support of this contention, much reliance was placed upon 
an observation in the judgment of this Court in Harakh Singh 
V. Saheb Singh (1) to the effect that, in cases of this description, 
what the Court has to do is to determine whether the parties 
intended in the first conception of the agreement to make time 
the essence of the contract. On the other hand, it has been 
argued on behalf of the decree-holder that an agreement of 
this character can be operative only with the assent of the 
Court, and that, if the Court does not sanction a particular 
arrangement and refuses to grant an adjournment, the agree- 
ment can have no practical effect. This position the appel- 
lant did not contest, and we feel no doubt that it represents 
the right view of the matter. But the necessary inference 
from this position is that, if initially an agreement is entered 
into by the parties with the assent of the Court, it is open to the 
parties at a subsequent stage with the approval of the Court 
to modify that agreement. This view is in no way incon- 
sistent with the decision in Harakh Singh v. Saheh Singh {!) 
where no question arose or was decided as to the pow^er of the 
parties to modify the original agreement. The question then 
is — as there such a modification in the present case ? In 
our opinion, there is no room for doubt that, whatever might 
have been the character of the original agreement of the 29tb 
June 1907, it was modified by the application of the 31st July 
1907. Assume for a moment that upon the application of the 
29th June it would have been open to the Court, as a Court of 
Equity to determine what would be a reasonable time for the 
payment of the money, it cannot be suggested that the Court 
could not at a later stage, upon the joint application of the 
parties, alter that agreement and give its sanction to a fresh 
arrangement which would finally regulate the rights of the 
parties. What was then the effect of this agreement of the Blst 
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July ? Time had previously been repeatedly granted by the 1909 
Court at the instance of the judgment-debtor with the consent c'h™. 
of the decree-holder. On the 31st July the judgment-debtor 
prayed for further time, the decree-holder insisted not un 

reasonably, uponmorestringenttermsanddemandediiasacon- 
dition precedent to the grant of further time that the judgment 

debtor should definitely agree that, upon her failure to pay the 

money on the date to be fixed, her right to challenge the validity 

of the sale should finally cease. The judgment-debtor eoi 
sented, and the Court sanctioned this arrangement We need 
not, therefore, consider what the position of theparties would 

have been, if the arrangement proposed by the parties on the 

31st July had not been approved by the Court ; possibly it mi<^ht 

then have been open to the Court to proceed on the fooW of 
the original application of the 29th June and exercise its jiJis- 

diction accordingly. But after the Court had sanctioned the 

arrangement entered into by the parties on the 31st July, the 

Court could not, in our opinion, subsequently at the instance 
of the judgment-debtor and in spite of the protest of the decree- 
holder, vary the terms of the agreement. This is clear from 
the decision of this Court in HarakJi Singh v. Saheb Singh (1) 
already referred to. As the learned vakil for the respondent 
contended, there were three parties to the agreement the 
decree-holder, the judgment-debtor, and the Court, and once 
the agreement had resulted from their concurrence, it could not 
be subsequently modified except by the assent of each and every 
one of them. That was not done in this case. We must, there"- 
fore, hold that the orders of the Munsif made on the 15th 

August 1907, permitting the judgment-debtor to deposit 

Rs. 150 on that date to the credit of the decree-holder and also 
allowing her time to put in the balance of the decretal money 
on the 21st August, were made without jurisdiction The 
learned counsel lor the appehant, however, contended that if 
this view be adopted, the decree-holder ought to have imme 
diately preferred an appeal against these orders. In our opinion,' 

(l) (1907) 6 0. L. J. 176. 
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it was not necessary for Mm to do so. As was pointed out 
by this Court in the case of Behary Lai Pundit y. Kedar Nath 
Mullich (1) an appeal need not be preferred against every 
order in an execution proceeding. If the contrary view pre- 
. vailed, and if appeals were allowed to be preferred against 
interlocutory orders, there might be innumerable appeals in the 
course of one execution proceeding. It is open to the party 
aggrieved to challenge by an appeal against the final order 
which determines the rights of the parties, the propriety 
of the interlocutory orders made in the course of the proceed- 
ings. Besides, in this case, as the learned vakil for the respond- 
ent pointed out, in the appeal which was preferred against the 
final order, the order of the 15th August was specifically men- 
tioned as an order which ought not to stand. We are of 
opinion, therefore, that it was open to the learned District 
Judge, in hearing the appeal against the orders of the 27th 
August, to determine the validity of the orders of the i 5th 
August. On these grounds, we must hold that the orders of 
the District Judge are correct and should be affirmed. The 
result is that the appeals fail and must be dismissed with 


Affeal dismissed. 


(1) (1891) I. L. E. 18 Calc. 469. 
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Before Mr, J uatice Stephen. 

MAHOMED SHAH 

V. 

OFFICIAL TRUSTEE OF BEHGAL.* 

Mahomedan Law — Trust deed — Life interest with remainder over-^Gift to 

unborn persons. 

A deed creating a life interest with remainder over is void tinder the Maho- 
medan Law. Siniilaiiy a gift to unborn persons is void. 

Shahehzadah Mahmud Faradoon J ah v. Shahehf adi Fahir J ohban Begum ( 1 ) , 
Shahehzadah Mahomed Ahdool Hossain v. The Official Trustee of Bengal (2), and 
Shahehzadah Mahomed Mouzzumuddeen v. The Official Trustee of Bengal (3) 
followed. 

Original Slit. 

This was a suit brought by the plaintiff, Shahehzadah Ma-« 
homed Mahmud Shah, a member of the Mysore family and a 
beneficiary under the Mysore Trust Deed, dated the 19th 
November 1867, for construction of that deed and to have it 
declared that he was the absolute owner of certain promissory 
notes for Rs. 37,500, now in the custody of the Official Trustee. 

Under this deed, these promissory notes were given to the 
Official Trustee in trust to pay the income to the plaintiff dur- 
ing his life and after his death to his widow and children in cer- 
tain shares. The plaintiff had one issue, a son, named Mahomed 
Behroze Shah, who together with the plaintiff’s wife, 
Shahebzadee Noorunnessa Begum, were made party defendants 
to the suit. At the time the Trust Deed was executed the plaint- 
iff had no children. The Official Trustee left the construction 
of the deed to the Court. 

' ^^ \ 'M P. E. Pugh and Mr. N. N. Sircar, ioi the plaintiff; 

Mr. Hyam, ioTt^ defendants Shahebzadee Noorunnessa 
Begum and Shahebzadali Mahomed Behroze Shah. 

* Original Civil Suit NTo, 567 of 1908. 

(1) Suit No. 121 of 1907. (IJnreported). (2) Suit No. 567 of 1908. (Unreported). 

(3) Suit No. 791 of 1901. (Unroported.) 
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Mr. Langford James, for the Official Trustee. 


Stephen J. The plaintiff in this case sues to have it de- 
clared that he is the absolute owner of a certain Government 
promissory notes of the value of Rs. 37,500 now in the custody 
of the Official Trustee. 

The case depends on a deed of the 19th November 1867 by 
which provision was made for the proper maintenance of the 
Mysore family. 

The matter has been frequently before this Court, already 
points of law having been raised both under the present deed 
and under other deeds with similar effect. The plaintiff by 
this deed takes a life interest with remainder to certain other 
persons. It has been held that this is void b}^ Mahomedan 
Law. It has also been held under this deed that trusts declared 
after the life interest are void as gifts to unborn persons. In 
accordance with this decision I give judgment in favour of the 
plaintiff in terms of prayers 1, 2, 4 and 5 of the plaint. It has 
been suggested on behalf of the Official Trustee and the 
appearing defendant that the whole deed is void, but the failure 
of the interests subsequent to that in favour of the plaintiff be- 
ing void, it is not necessary to set aside the whole deed. The 
cases to which I have been referred are as follows : — Shaheb- 
zadah Mahmud Faradoon J ah v, SaLebjadi Fakir JoTihmi 
Begum (1), Sahebzadah Mahomed Ahdool Hossain v. The 
Official Trustee of Bengal (2) and Sahebzadah Mahomed 
Mouzzumuddeen v. The Official Trustee of Bengal (3). 

The Official Trustee is entitled to his charges and commis- 
sion, if any due to him, out of the subject-matter of the suit. 
I give judgment for the plaintiff, accordingly, with costs. The 
appearing defendants are also entitled to their costs. 

Costs to be taxed on scale No. 2. 

Attorney for the plaintiff : N, N, MiUer. 

Attorneys for the defendants : Gregory and Jones. 

Attorneys for the Official Trustee : Orr, Dignam S Oo. 


(I) Suit No. 121 of 1907. (Uni'eported). (2) Suit No. 567 of 1908. (Unreported). 
(S) Suit No. 791 of 1901. (Unreported). 
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Before Sir Francis W. Maclean, K.C.I.E., Chief Mr. Justice 

B.aringt07ii and Mr. Jtistice Brett. 

L. 0. CLARKE 

BROJENDRA KISHORE ROY CHOWDHRY.* 

Trespass-Bond fides -Search for arms by Magistrate, whether executive or 
'judicial act—Protection of Judicial Officers Act {XVIII of 1850) . / 

Zt,^. li , „/ Si, 

a 1 . 2 . , ’ Magistrate- as 

n f , “ offleer— Police Act ( V of 1861), s. 4-Powers of 

dm Ma^rstraU-Letters Patent of 1885, s. ZO-Exiraordinary original 
Civil jurisdiction of High Court. original 

For some time previons to the 27th April 1907, there had been a consider- 
able tension of feelmg between the Hindns and Mahomedans at Jamedptr 
m the District of Mymensmgh. On the 27th April a Mahomedan was shot 
by _a Hindu, and a serious conflict was narrowly averted by the Sub- 
divisional Officer and the District Superintendent of Police On the , i 
of theDisJictMa^strateinJamalpur,on the morning of the 28^3 
he received reports from the two Officer of the occurrences of the 27 h 
April, and ho also informed that the police had reason to believe that 

fire-arms were stored m certain eutcheries belonging to Hindu .omindars 
In consequence, the District Magistrate accompanied by the District Sit 
pormtendent of Pohee proceeded to search the eutcheri^s Under the nr-rt 
of the District Ma^gistrate, the cutchery of the respondent was forcibly tn- 
teroA boxes forced open, and search made. On an action instituted against 

acted 

Held (Brett J. dissenting), that according to the principles of equity 
justice and good conscience, the search constituted an actionable trip!’ 
unless warranted by some Statute, and in the circumstances of the case the 
search was warranted by no Statute. When Executive Officers are inveltS 
with Statutory powers of a special and drastic nature, before exereismg 

xne search being a general search for arms, was not warranted by section 
26 of the Arms Act of 1878, which required that before making thl search. 

* Apjieal from Original Civil, No. 36 of 1908. 
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the Magisfcr^te should festvrecordt^^ of his belief, in terms of the 

section which was not done. The words “ having jSrst recorded the grounds 
of his belief ” in section 25 are mandatory. 

The search was not warranted by section 105 of the Criminal Procedure 
Code, as, in the circumstances of the case, the Magistrate was not acting as a 
“Court.” 

The search was not warranted by section 185 of the Criminal Procedure 
Code : that section does not apply to a Magistrate. 

Semhle : a general search for arms would be governed rather by the 
provisions of the Arms Act, tiiati by the pro%dsions of the Code of Criminal 
Procedure. 

The search must be taken to have been conducted by the Magistrate in 
his executive and not in his judicial capacity, and hence he was not protected 
by Act XVIII of 1850. 

Fer Harington and Brett JJ. The issue of a search- wm’ant by a compe- 
tent Magistrate is a judicial act. 

Hcfe V. Evered (I), Mahomed Jackariah S Co. v. Ahmed Mahomed (2), 
and In re Lakhmidas Naranji (3) referred to. 

Appeal by the defendant, L. 0. Clarke, from the judgment 
of Fletcher J. 

This suit was instituted by Brojendro Kishore Roy Chow- 
dhry, a wealthy and influential zemindar of Mymensiiigh, 
for the recovery of the sum of Rs. 10,500 as damages alleged 
to have been caused by the wrongful trespass of Jlr. L. 0. Clarke, 
the District Magistrate of Mymensiiigli, in searching the plaint- 
iff’^ cutchery at Jamalpnr on the 28th April 1907. Brojendra 
Eishore Roy Chowdhry was the owner of a 12-amias share 
in the' Gouripur estate in Jamalpnr ill thc^ district of Mymen- 
singh; the remaining Aannas share belonging to his mother ■ 
Sreemutty Bisweswari' Debi Chowdhurani, who instituted ' a 
similar suit on the same cause of action, the dcciBioa of which 
both in the Court of first instance and on appeal iras goveriled 
by the judgment in the present action. 

It appears that on the 21st April 1907, the annual fair or 
mela was held at Jamalpur. It was alleged that eertahi Hmdus, 
at the instigation of the Hindu servants of the respondent 
and other zemindars j tried to prevent the sale of hidesU ox 

(1) {18S6) n. B. 17 Q. B. B. 338. (2) (1887) I. L. R. 15 Calc. 109, 141. 

, {3) {1903) 5 Bom, L. R. 980, 982. 

! ^ 
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foreign goods at this fair, in furtherance of the boycott ” 
movement, which had been established in Jamalpur.- ThC' 
-.Mahomedaiis resented this interference, and. a serious distur- 
bance ensued, the feelings of the Mahomedans towards the 
^iHindus being considerably embittered. It was alleged that 
:Pursa Nath Sen and Satish Chandra Banerji, the Superin- 
^.tendents of the plaintiff and his mother, residing in their res-^ 
pective cutchery premises were chiefly responsible for the dis- 
turbance. On the evening of the 27th April at about 9-30 
,,a Maliomedan named Genda was shot with a revolver. Mr. 
.Rarniville, Sub-divisional Officer of Jamalpur, and Mr. Luff- 
man, District Superintendent of Police, who were then in the 
Inspection Dak Bungalow, on hearing the sound of three or 
four shots proceeded to the scene of disturbance and met 
some Mahomedans carrying away the wounded man. The 
officers were informed that the persons concerned in the shoot- 
ing were certain Hindus, who had fled to and taken refuge in 
the zemindary cutcheries. The zemindary cutchery premises 
of the respondent and his mother, those belonging to the Ram- 
gopalpur Estate, and the Doya Moyee temple buildings were 
all situated close together on an open piece of ground. The 
two officers, with a body of policemen with a view to arresting 
the men, proceeded towards the cutcheries, near which an 
excited mob of Mahomedans armed with latMs had already 
collected. The officers entered the cutchery premises, and 
arrested four Hindu strangers there on suspicion. They also 
found in the cutchery Satish Chandra Banerji with forty or 
fifty men armed with lathis^ whom they induced to lay down 
their arms. They were then informed that armed men were 
concealed in the adjoining temple of Doya Moyee, and pro- 
ceeded there. The door was locked and they were refused 
admission. The Sub-divisional Officer ordered the persons 
inside to open the door, promising that no harm should be 
done to them. A large angry crowd of Mahomedans were 
assembled close by, but they appear to have been under con- 
trol. The door was not opened, but four shots were fired from 
inside the temple and a Mahomedan was wounded. The two 
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officers then drew off the Mahomedan crowd and managed to 
disperse them. 

The Sub-divisional Officer then wired to the Commissioner 
of the Division for aU available armed police, and the District 
Superintendent of Pohee sent a telegram to Mymensingh to the 
appellant, as District Magistrate to the following effect : 
“ serious riot just averted — come at once.” The appellant 
received this telegram at 2 a-M. on the 28th April, and he arrived 
at Jamalpur at 10 a.m., the same morning. 

On his arrival the appellant received from Mr. Barniville, 
the Sub-divisional Officer, and from Mr. Luffman, the District 
Superintendent of Police, reports of the occurrences of the 27th 
April, and he was also informed that the pohee had reason to 
believe that fire-arms were stored in the cutcheries. In con- 
sequence of this information the appellant determined to search 
the cutcheries. Without making any record of the reasons for 
his conduct the appellant, accompanied by Mr. Barniville, 
Mr. Luffman, and several police and in the presence of certain 
witnesses proceeded to search the cutcheries of the respond- 
ent and of the other zemindars. The temple of Doya Moyee 
and the cutchery andnaib’s house of the Ramgopalpur zemin- 
dar were first searched ; afterwards the cutchery of the plaint- 
iff. At the time, all the buildings and boxes wm-e found 
looked and no responsible officers of the respondent’s cutchery 
could be found, nor could any keys. The padlocks closing the 
doors of the building were forced open, the boxes in the 
cutchery were Similarly forced open, and their contents, 
zemindary papers, taken out in pursuit of the search for 
arms. The search of the buildings took from 1-30 p.m. to 
3-30 p.M. This was the trespass complained of. 

The respondent instituted this suit on the 25th July 1907 
m the Court of the Third Subordinate Judge of Mymensingh. 

He alleged that the appellant, accompanied by Mr. Barniville, 
Mr. Luffman, certain subordinate officers, policemen and 
Mahomedan rowdies wrongfully and wantonly trespassed 
into his cutchery, and that in the presence of the appellant 
and under his orders boxes, chests and almirahg ^^ere 
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forcibly, wantonly and wrongfully broken open, and the 1909 
contents thereof, valuable zemindary papers and documents 
were scattered, destroyed and mutilated : he charged the bkojenuba 
appellant with acting wrongfully, maliciously, without any 
lawful or reasonable justification or authority, and without OHowDnsr 
any reasonable or probable cause : and he submitted he had 
suffered great insult, injury and humiliation, and been put 
to great inconvenience and difficulty owing to the loss and 
destruction of his zemindary documents, assessing his damages 
at Rs. 10,600. 

Mr. L. 0. Clarke in his mitten statement, filed on the 9th 
November 1907, contended that the search of the 28th April 1907 
was justifiable and necessary .inasmuch as he had reason to believe 
that arms were in the possession of Pursa Nath Sen and Satish 
Chandra Banerji for unlawful purposes, in the cutchery pre- 
mises occupied by them, and that they could not be left in pos- 
session of the same without danger to the public peace, and 
that the production of such arms was, in his opinion and in 
the opinion of the Superintendent of Police, necessary and 
desirable for the purposes of an investigation then being made 
by the Superintendent of Police. He alleged that he and the 
Superintendent of Police directed a search for arms to be made 
in his presence and under the conduct of the Superintendent 
of Police, and nothing more was done, nor damage caused be- 
yond what was necessary and unavoidable in order to obtain 
admittance and access for the purpose of the search. The 
defendant contended that as District Magistrate, he acted 
under and by virtue of the powers conferrerd upon him by 
sections 94, 96, 105 and 165 of the Criminal Procedure Code, 
and in the alternative by section 25 of the Indian Arms 
Act, 1878, and claimed protection under the Act for the Pro- 
tection of Judicial Officers (Act XVIII of 1860), as having 
acted judicially and in the discharge of a judicial duty. 

On the 26th November 1907, the defendant applied to the 
District Judge of Mymensingh for the transfer of the suit for 
trial from the Court of the Subordinate Judge to that of the 
District Judge. On the 3rd January 1908, the plaintiff applied 
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to the High Court in its extraordinary original civil jurisdic- 
tion to transfer the suit from the Court of the Subordinate 
Judge of Mymensingh to the High Court for trial, and obtained 
a rule nisi. On the 29th January 1908, an order was passed 
by Fletcher J. transferring the suitto the High Court to be 
tried by it in the exercise of its extraordinary original civil 
jurisdiction. 

The suit came on for hearing before Fletcher J. At the trial 
Mr. Luffman, the District Superintendent of Police, was not 
called as a witness to prove that the search was necessary to 
the conduct of an investigation into an offence which he had 
in hand. Witnesses were called by the plaintiff to speak to the 
unnecessary violence, alleged to have been resorted to during 
the search. Against this the defendant’s evidence was that 
only one complaint was made to him, that the police were doing 
unnecessary damage, and that he took steps to see to it.” 

Fletcher J. found that the defendant had acted entirely 
bond fide, but that the search of the plaintiff’s premises was 
not warranted by law, and that the defendant’s entry consti- 
tuted an actionable trespass . He accordingly on the 1 9th J une 
1908 gave judgment for the plaintiff, allowing him Rs. 500 
as damages. His Lordship’s judgment was as follows : — 

Fletcher J. In this suit the plaintiff, who is a wealthy zemindar in the 
District of Mymensingh, sties the defendant, who is a member of the Indian 
Civil Service and was during the month of April 1907 District Magistrate 
o! Mymensingh, to recover damages for an alleged trespass committed by the 
defendant in searching the plantiif’s eutchery at Jamalpur on the 28th of 
April 1907. The defence raised by the defendant is that he was authorized 
to conduct the search by Statute. The Statutory provisions relied on by the 
defendant are {a) the Indian Arms Act, 1878, (6) the Code of Criminal Proce- 
dure and (c) Act XVIIT of 1850 an Act for the Protection of Judicial 
Officers”), 

Now the facts relating to the search may be shortly stated as follow's : — 
On the 28th April 1907, the defendant who was then at Mymensingh received 
in the early morning an urgent telegram from Mr. Barniviilo, the Sub-divisional 
Officer, and Mr. Lu:ffman, the Head of the Police at Jamalpur, informing him 
that a riot had narrowly been averted on the previous night. The state of 
feeling between the Hindus and Mahomedans at Jamalpur had been very 
intense since the 21gt April, but the reasons for the origin of that state are not 
material to be considered here. 
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Upon receipt of the telegram above-mentioned the defendant started for 1909 
Jamalpur and arrived there at 10 o’clock in the morning. On his arrival he 
was informed by Mr. Luffman of the fact that a man named Genda Shaik 
had been wounded on the previous evening by a shot fired from a revolver or BbojItoba 
a gun and that the police had heard that the zemindars had been storing fire- Kishobe 

arms in their cutcheries. Boy 

CHOw.D;a,RY. 

Upon receipt of this information the defendant determined to search the 

cutcheries of certain zemindars in the district including the plaintiff’.^ cut- 
chery and having summoned certain gentlemen to be witnesses of the search 
he proceeded on the afternoon of the 28th April to search the cutcheries 
accompanied by Mr. Bariiiville, Mr. Luff man and a number of police and the 
witnesses to the search. The plaintiff’s cutchery was searched between Z 
and 4 in the afternoon and it is vdth regard to this search that the plaintiff 
seeks to recover damages in this suit. The defendant admits the fact of the 
search and that it was done by his orders and under his directions, but pleads 
that he was authorized to conduct the search by virtue of the provisions of 
the Statutes above-mentioned. 

Now the general rule of the common law is that a Magistrate is liable in an 

action of trespass for acts done by him to the persons or property of others 
unless lie can justify the act as having been done under the authority of the 
law. And if a Magistrate pleads a Statute or Statutes as justifying his acts 
ho must bring himself within the words of the Statutes strictly. 

It becomes necessary therefore, in the first place, to consider the statu- 
tory provisions relied on by the defendant as authorising the search. 

The first of these statutory provisions section 25 of the Indian Arms 
Act, 1878, is in the following terms : — 

Whenever any Magistrate has reason to believe that any person resid- 
ing witliin the local limits of his jurisdiction has in his possession any arms, 
ammunition, or military stores for any imlawful purpose or that such person 
cannot be left in the possession of any such arms, ammunition or military 
stores without danger to the public peace, such Magistrate having first record- 
ed the grounds of his belief may eause a search to be made of the house or pre- 
mises occupied by such person or in which such Magistrate has reason to be- 
lieve such arms, ammunition or military stores are or is to be found, and 
may seize and detain the same although covered by a license and keep in safe 
custody for such time as he thinks necessary. The search in such ease shall be 
conducted by or in the presence of a Magistrate or by or in the presence of 
some officer specially empowered in this behalf by name or in virtue of his office 
by the local Government.” The defendant admits in the present case that 
he did not before causing the search to be made first record the grounds of his 
belief as provided by section 25 of the Arms Act. He says he had no copy 
of the Arms Act with him although he admits he could have obtained on© 
from the Sub-divisional Officer in a few minutes. 

In these circumstances, the defendant nob having complied with the pro- 
visions of that Statute cannot justify the search under the provisions of the'* 

Indian Arms Act. 
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Secondly, the defendant relies upon the provisions of ss. i 05 and 105 of the 
Code of Criminal Procedure. Section 105 of the Criminal Procedure Code 
enacts that a Magistrate may direct a search to be made in his presence of any 
place for the search of which he is competent to issue a search warrant under 
the provisions of the Code. It is obxdous in the present case, the defendant 
was not competent to issue a search warrant under the provisions of the Cri- 
minal Procedure Code. The defendant was not acting as a “ Court ’’ within 
the meaning of s. 94 of the Criminal Procedure Code as there was no proceeding 
pending before him. 

But then it is said that even if the defendant cannot justify the search 
under the provisions of s. 105 of the Criminal Procedure Code, yet as he took 
Mr. Luffman along with him who was maldng an investigation into the case 
of Genda, the man who had been wounded on the night of the 27th April, the 
search can be justified as being a search made by llr. Liiffman. 

In my opinion this section will not avail the defendent. I am satisfied on 
the evidence that the search was not intended to be under the provisions of 
s. 165 of the Criminal Procedure Code. The search of the plaintiff’s and the 
other cutcheries was for the purpose of discovering arms generally which 
s. 165 does not authorize. 

In my opinion the search made by the defendant was not, nor was it ever, 
intended that it should be made under s. 165 of the Criminal Procedure 
Code and I accordingly hold that that section does not justify the defendant’s 
action. 

Lastly the provisions of Act XVIII of 1850 (‘' an Act for the Protection 
of Judicial Ofiieers ”) are relied on by the defendant. Such Act provides 
that no Judge, Magistrate, Justice of the Peace, Collector or other persons 
acting judicially shall be liable to be sued in any Civil Court for any act done 
or ordered to be don© by him in discharge of his Judicial duty whether or not 
within the limits of his jurdisdiction provided that he acted in good faith. 

Now in order that the defendant should bring Mmseif wdthin the provi- 
sions of that Statute, it is necessary that the act done or ordered to be don© 
by him should be done or ordered to be done by him in discharge of Ins judi- 
cial duty. What judicial duty was the defendant performing In conducting 
the search of the plaintiff’s premises ? In my opinion he was performing no 
judicial duties at all. The defendant as District Magistrate has important 
duties both executive and judicial cast upon him and the defendant was not, 

I thiulc, performing any judicial duty in conducting the search of the plaint- 
iff’s premises for arras. 

In these circumstances, I must hold that the search of the plaintiff’s pre- 
mises by and under the direction of the defendant -was not warranted , by law. 
The entry by the defendant into the plaintiff’s premises being therefor© & 
trespass, I have to consider before I determine what amount of damages I 
shall award to the plaintiff whether the defendant was actuated by malice 
nr other improper motives. 


It cannot be said in this case that the defendant had any feeliiags of hatred 
or revenge against the plaintiff with whom he was- not acquainted. It has, 
however been argued that the defendant had, in the unfortunate disturbances 
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wMoh had arisen between the Hindus and Mahomedans at T. i , 
the side of the Mahomedans and that the search on the 28th jT 
really conducted by the defendant owing to the 

held against the Hindus at .Tamalpr^enerait Tf ^e 

aUeged that as the defendant when he solved at Jamain “ 

of April 28th was aware that the Mahomedans had nre-ri™ ^ “°™ing 
beat of drum that the Government hld ^r announced by 

.h. Hi.« r: 

1”“"“ “ 

donfsr but even 1 “wer^tfilZlinr h-® 

defendant this allegation against trd^:^:^ oTy ^ 

that lie committed an error of judgment ThA ^ w. namely, 

examined by the learned Counsel for the plaintiff aJd^^ sISfieX? “w 
I have heard in this case that the defendant in rinf. from what 

that was made on the 28th April 1907 was acting Jd w^' T°^ 

tuated by malic© or other imnroDer ^ ^ ^ ® 

» ot Ih. 

’T‘ 

.. „.™ p„p„ „pZ. j zrZiZ s.““* T 

conducting the search. Now what are the fae+» i *■ P®°P^e under him 

pIwQtiff's cutehery, the outeheriee ef three other pZ the 

frep., W been p„«eb.,y .eer.heh -W ‘ “■*" 

In these circumstances on© would have thoiio-hf f>. f +f / suspicious. 

dephred .h.th„ the h^erZir ““t Z‘hy Z Z” ’”™ 
and would have proceeded with, great ciroumscection . / 
so, as he admits that at the search of one of the cutcherii * especially 
a complaint had been made to him by a Hindu uentln searched 

J-yihg «» t.„eh p„ty „ t, ,h. ° T 

ducted. What then are the facts relating to the actual search of / 

cutehery? The servants of the plaintiff (except one SafatuUa 

who had charge of the keys of the cutehery and who was not rn 
when theMefendant and the search party arrived) having lied o 
panic, It became necessary for the search party to break oner, fl, f 

•f «» «..h.ry, H.vb« o™ .««« 

mob which had collected and were accompanying the search harf “ 

quisiMonedto go bring duos, and Jist 

contained the zemmdary papers. That the search was conducted with 
senary damage to the property of the plaintiff cannot to my^^f 
for an instant. The papers out of various boxes in the cutohsp v 
haphazardly on the floor of the cutehery. Mr. Homiman of the » 

newspaper who accompanied by Mr. Newman of the « Engird » ^ 
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paper had been specially delegated to jjroceed to Jamalpiir and report on the 
state of the disturbances at Jamalpur has graphically described the condition 
of affairs as he found them at the plaintiff’s cutchery on May 1st. I am satis- 
Brojendra tied on the evidence that the state of affairs at the plaintiff’s cutchery on 
Roy same as it had been left on the conclusion of the search. 

Chowdhry. It is only fair, however, to the defendant to state that h© had no previous 

■ experience in conducting a search and that he did not himself enter the cut- 

Ileighbr J, chory, but relied on the police to conduct the search in a proper manner. 

But whilst this goes to establish the defendant’s bond fid&Ss it does not release 
him from the obligation the law casts upon Mm as being in supreme control 
of tlio search party from seeing that tlie search was c'^nducted in a proper and 
reasonable manner. 

Turning then to tlie question of damages, I am of opinion that the conduct 
of the defendant has not been such as the damages to be awarded should b© 
exemplary. But whilst I think that the damages should liot be exemplary, 
I also think that tliey must be substantial. I am imablo to accede to the 
argument of the learned Counsel for the defendant that the damages in this 
case should be pm-ely nominal. 

Having given the matter the best oonsidoration tiiat I can, I think the 
justice of the case would be met if I order the defendant to pay to the plaint- 
iff Rs. 500 as damages. The defendant must also pay to the plaintiff his 
costs of this suit on scale No. 2. 

From this Judgment the defendant, L. O. Clarke, appeal- 
ed. There was a ci'oss-objection in which the plaintiff re- 
iterated his charge against the defendant of malice and want 
of ho?id fides : but the cross-objection was not pressed.' 

Mr. Dunne {Mr. Gregory with him), for the appellant. It 
is not intended to contest the guantmn of damages, but it is 
submitted that the Court of first instance was in error in hold- 
ing that the entry and search constituted an actionable trespass. 
The principles of common law, regarding trespass on which 
this suit was decided are not applicable to the present case. 
The alleged trespass having occurred in the District of Mymen- 
singh, and the suit having come before the High Court in the 
exercise of its extraordinary original civil Jurisdiction, the prin- 
ciples of Justice and equity and the rule of good conscience 
should have been applied : see Letters Patent of 1865, section 
20, also Bhooni Money Dossee v. Natabar Biswas (1). The 
Court of first instance found as facts, that the defendant had 
acted bond fide, and that the circumstances were actually such 
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as to justify the defendant as District Magistrate in making a 
search for arms. The mere technical omission to record his 
reasons cannot be held, m accordance with the principles of 
justice and equity and the rule of good conscience, to be suffi- iiisno.. 
cient to convert what would otherwise have been a justifiable Cho™ 
act mto an actionable wrong. To hold otherwise, would para- 
lyze the action of Magistrates in moments of emergency. The 
entry and search were justifiable under section 25 of the Arms 
Act of 1878. The words in the section - having first recorded 
the grounds of his belief,” when read in the light of the object 

of the section-the preservation of the public peace-must be 

taken to be directory and not imperative or mandatory : see 
Maxwell on the Interpretation of Statutes, 4th edition page 556 
and Craies on Statute Law, 4th edition, page 232, citina The 
lAverfool Borough Bank v. Turner {!) and Howard v sUina 

ton {2) The District Magistrate was also protected in making 

he entry and s^rch under the provisions of the Criminal Pro- 
cedure Code The search of the 28th Aprd was not only a 
pneral search for arms, but also a search for the arms employed 
m the commission of the two offences on the 27th April Under 

section 165 of the Criminal Procedure Code the District Superin- 
tendent of Police had full power to search the premises of the 
respondent for the arms with which the offences were committed 
as necessary for the conduct of the investigation into the of- 
ences.^ It follows that the appellant committed no actionable 
vTong in authorming the Superintendent to do that which the 
aw gave him a right to do. Moreover, under section 4 of Act 
V of 1861, powers of general control and direction over the 
police within ^his local jurisdiction are given to the District 
Magistrate. Also under the Code the District Magistrate was 
competent to issue a search warrant, and he had power to direct 

or make the search under section 105 read with sections 94 and 

9b, although no proceeding was pending before him. Lastly 
the appellant was entitled to protection from suit under the 
rotection of Judicial Officers Act being Act XVIII of 1850. 

The search by the District Magistrate involved the exercise of 

(1) (1861) 30 L J. 379, 380. (2) (1877) L. B. 2 P. D. 203, 211 
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Magleaist O.J. The plaintiff is a zemindar residing in 
the District of Mymensingh. The defendant is a member of 
the Indian Civil Service, and, at the date of the transaction in 
question , was District Magistrate of Mymensingh. The plaint- 
iff seeks to recover damages for a trespass alleged to have been 
comniitted by the defendant in searching the plaintiff’s cntch- 
cilery at Jamalpnr on the 28th of April 1907. The defendant, 
in substance, pleads not guilty by Statute and relies upon the 
Statutes to which reference will be made later on. 

The facts appear to be these For sometime previous to 
the 28th of April 1907 the state of feeling between the Hindus 
and Mahomedans at Jamalpnr ran very high, and there can be 
no doubt but that for some days the town had been in a con- 
dition of very great excitement. On the 28th of April 1907, 
the date of the search which undoubtedly took place on 
the afternoon of that day the defendant was at Mymensingh ; 
and in consequence of a telegram , which he received from Mr. 
Barniville, the Sub-divisional Officer, and Mr. Luffman, the 
Head of the Police at Jamalpur, he left for Jamalpnr and arrived 
there at about 10 o’clock in the morning. He was then in- 
formed by Mr. Luffman that on the previous evening a man 
named Genda Sheikh had been wounded by a revolver shot ; 
and he was also informed that the police had reason to believe 
that fire-arms w’ere stored in the cutcheries of the zemindars. 
In consequence of this information the defendant determined 
to search, amongst others, the plaintiff ’s cut cliery ; and in the 
presence of certain gentlemen as witnesses of the search and 
accompanied by Mr. Barniville, Mr. Luffman and several police, 
he searched the plaintiff’s cutchery in the afternoon. This is 
the trespass complained of. It is unnecessary to go more in 
detail into the facts of this part of the case, because there is 
no dispute as to the facts stated above. The fact of the 
search and that it was conducted by the order and under 
the directions of the defendant is not denied. It seems, 
therefore, unnecessary^ to discuss what took place on the 
evening of the 27th of April or to go more minutely into the 
question of the excitement or the .cause of the excitement /aud 
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the state of feeling between the Hindus and Mahomedans at 
that time. Unless the search were warranted by some Statute, 
the defendant had no right to make it ; and the question 
we have to decide is whether the defendant is protected, 
in other words, was he acting and did he act under any, 
and if so, what power conferred upon him by law. The 
plaintiff has charged the defendant with having acted malicious- 
ly and without reasonable and probable cause in making the 
search. I Lave no hesitation in saying that there is no ground 
whatever for charging the defendant with malice, nor any hesi- 
tation in saying that the defendant acted in perfect good faith 
in making the search that he did. 

It will, perhaps, be convenient, in the first place, to deal with 
section 25 of the Indian Arms Act, 1878, upon which the defend- 
ant relies. That section runs as follows : — Whenever any 
Magistrate has reason to believe that any person residing with- 
in the local limits of his jurisdiction has in his possession any 
arms, ammunition or military stores for any unlawful purpose 
or that such person cannot be left in the possession of any such 
arms, ammunition or miHtary stores without danger to the 
public peace, such Magistrate, Imving first recorded iJie groiinds 
of his belief, may cause a search to be made of the house or pre- 
mises occupied by such person or in which such Magistrate has 
reason to believe such arms, ammunition or military stores are, 
or is, to be found, and may seize and detain the same, although 
covered by a license in safe custody, for such time as he thinks 
necessarj^ The search in such case shall be conducted by, or 
in the presence of, a Magistrate, or by, or in the presence of, 
some officer specially empowered in this behalf by name, or in 
virtue of his office, by the Local Government.’^ The search 
was undoubtedly a general search for arms, not, as is now sug- 
gested at the Bar, for the revolver, with which Genda Sheikh 
had been wounded. It is conceded that the defendant before 
making the search did not record the ground of his belief. The 
question then is whether, not having complied with the terms 
of the Statute, the defendant can justify the search under that 
section. It is contended for him that the words '' having first 
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recorded tiie grounds of his belief/’ are merely directory and 
not imperative or mandatory. It is difficult to accept this 
view. A special and drastic power is by this section granted 
to the Magistrate. Without it, he could not have made the 
search, unless, as it is suggested, certain provisions of the 
Criminal Procedure Code apply to a case such as the present. 
These words must have been inserted in the section with an 
object and the object probably was to protect the public against 
searches being inconsiderately directed and to insure the exer- 
cise of deliberation by the Magistrate before he ordered the 
search. A fine distinction is often drawn between what is 
mandatory and what is merely directory in the language of any 
particular Statute. The present case appears to fall within that 
class of cases in which, when a Statute creates a special right, 
but certain formalities have to be complied with antecedent to 
the exercise of that right, a strict observance of the formalities 
is essential to the acquisition of the right. As the defendant; 
in the case now before us, did not comply with the requhed 
formality by recording the grounds of his belief before he pro- 
ceeded to search, this section does not appear to protect 
him from the consequences of his action* 

Then it is said that the search was warranted by section 105 
of the Criminal Procedure Code. That section runs as foilow^s : 

Any Magistrate may direct a search to be made in his pre- 
sence of any place for the search of which he is competent to 
issue a search-warrant.” The Magistrate can only act under 
this section where he is competent to issue a search-warrant. 
That takes us to section 96. That section applies to the issue 
of a search-warrant by the Court. Here the defendant was not 
acting as a ‘ Court,’ and, all that section 105 enacts is, that 
instead of the Court issuing a search-warrant, the Magistrate 
may direct a search to be made in his presence. It is reason- 
ably obvious why this power is given to a Magistrate : but the 
section does not assist the present defendant. 

Then, rehance is placed upon section 165 of the same Code, 
and the argument is that, inasmuch as Mr. LuflEman might 
have made a search under that section, the search must be 
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treated as having been made under that section; and the defend- 
ant- can so -shelter himself. The answer to' this contention 
seems bo be that the search was not, and was never, intended 
to be a search under thiS' section, -and the search was not bj 
Mr. Luflman or by any police officer making an investigation : 
it was a search conducted by, and under the directions of, the 
Magistrate. Mr. Clarke says so himself. He says I thought 
I was justified in making the search myself ” and I did want 
to make the search myself.’’ It must, I think, be taken that 
the search was by him. Mr. Luffman ivas not called to prove 
that this was a search under this section, or that he was exer- 
cising the powders conferred upon him by this section. Mr. 
Luffman did not go into the box. Section 165 does not men- 
tion the Magistrate. Where there are special provisions in an 
Act of the Legislature dealing with the case of a search for Arms, 
and laying dowm what are the conditions precedent to making 
such a search, and there are general provisions in another 
Act of the Legislature dealing wdth searches generally , and in 
point of fact the search is one made for arms, it ought, in the 
absence of evidence, to show that the search was made under 
the general as opposed to the specific legislation, to be taken 
that the search was made, not under the general provisions 
authorizing searches, but under the special provisions author- 
izing a search for arms, and especially so when the search is 
made by one who, in the circumstances had no power of search 
under the general provisions as to searches. Nothing is speck 
fically said about arms under section 165, and that section does 
not appear to protect the defendant. 

The scheme as regards searches under the Code of Criminal 
Procedure is reasonably clear. The Court can issue a search 
warrant under section 96, or in lieu of that the Magistrate may 
himself search under section 105 ; section 165 deals with searches 
by a police officer, and not by a Magistrate. 

The only other Act relied upon is Act XVIII of 1850. The 
preamble of that Act is “ for the greater protection of Magis- 
trates and others mtmg and there is only one sec- 

tion which runs as fo-liows .;— ‘ No Judge, Magistrate, Justice 
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of the Peace, Collector or other person acting judicially shall be 
liable to be sued in any Civil Court for any act done or ordered 
to be done by him in the discharge of his judicial duty, whether 
or not within the limits of his jurisdiction ; provided that he, 
at the time in good faith, believed himself to have jurisdiction 
to do or order the act complained of and no officer of any Court, 
or other person bound to execute the lawful warrants or orders 
of any such Judge, Magistrate, Justice of the Peace, Collector 
or other person acting judicially shall be liable to be sued in any 
Civil Court for the execution of any warrant or order, which 
lie would be bound, to execute, if within the jurisdiction of 
the person issuing the same.” Can it be said that in conduct- 
ing this search, the Magistrate was acting judically ? Was 
this act done in the discharge of Ms judicial duty 1 The Act 
itself draws a distinction betw’een an executive as opposed to a 
judicial act : for it protects not only the person who acts judi- 
cially, but also the person who executes the order of the person 
so acting judicially. The duties of a Magistrate in this country 
are at once judicial and executive. But here the search must 
be taken to have been conducted by the Magistrate in his emeu- 
tim^ and not in his judicial, capacity. There is, therefore, no 
Statute which protects the Magistrate in his primd facie wrong- 
ful act in trespassing upon the plaintifiTs cutchery, 

I should have been glad if I could have seen my way to have 
protected the Magistrate, for he was placed in a difficult posi- 
tion and in one of emergency. That he acted with the utmost 
boftdfides throughout, I entertain no doubt whatever, and the 
charge of malice against him is as unfounded as it is improper. 
The only mistake he made was in not complying with the pro- 
visions of the Arms Act before he made the search. We are 
told that if the decision of the first Court be upheld, it will para- 
lyze the action of Magistrates, in moments of emergency, in 
this country, and that they will be timid about acting under 
their statutory powers. I am afraid we cannot go into the 
consequences of our decision ; our only duty is to decide, as best 
we may, according to what we believe to be the Law. At the 
same time it may be pointed out that it is of the highest 
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importance, in the interests of the public, that when Executive 
Officers are invested with statutory powers of a special and 
drastic nature, they ought to be very cautious, before exercis- 
ing those powers, in satisfying themselves that they have strict- 
ly complied with the provisions of the Act which created 
them. 

It is said that we must decide this case, not according to the 
Law of Trespass prevailing in England, but upon the principles ' 
of equity, justice and good conscience. But how can those 
principles justify an Executive Officer of the Government in 
forcibly entering another man’s house and ransacking its con- 
tents without any warrant in law to do so ? In the view taken 
it becomes unnecessary to go into the question of whether the 
search was properly conducted or whether too much violence 
was or was not displayed, for, at the outset Mr. Dunne said 
that he did not propose to go into question of the quantum of 
damages. 

There is a cross-objection in which the plaintiff re-iterated 
his charge against the defendant of malice and want of bond 
fides. This cross-objection has not been pressed. 

The result then is that the appeal is dismissed ; but having 
regard to the re-iteration of the unfounded charges against the 
defendant, it will be dismissed without costs, and the cross- 

objection will also be dismissed without costs. 

This judgment will govern the next appeal No. 37 of 1908 
and the same order will be made in that case. 

Haeingtok J. In this case the defendant appeals against 
a judgment of this Court in its original jurisdiction awarding 
to the plamtiff Rs. 600 damages for trespass. 

The defendant was in April 1907 District Magistrate of My- 
mensmgh : on the 27th of that month — ^there being very consi- 
derable ill-feeling between the Mahomedans and Hindus — a 
Mahomedan was shot at Jamalpur. On the 28th the defendant 
arrived at Jamalpur and was informed of the shooting of the 
Mahomedan and that fire-arms had also been used by some 
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: Hindiis in the temple of one Doya Moyee. He was told that 
the person, who, had shot the Mahomedan, had fled towards 
the plaintiff’s cutcheries and he was told that the zemindars 
were storing arms in their cutcheries. 

Under these circumstances, on the 28th the defendant went 
to the plaintiff *s cutchery accompanied hy the District Super- 
intendent of Police and other persons, who conducted a search 
under the authority of the defendant. 

■ In respect of this search the plaintiff claimed damages to the 
extent of Rs. 10,500. 

There was some evidence of actual, damage done by the 
. persons, who carried out the search apart from the mere tres- 
pass. This evidence the persons who made the' search were not 
called to contradict. The Judge, therefore, after acquitting 
the defendant of any want of Iona fides in the matter ai-varded 
the plaintiff Rs, 600 to cover the trespass and the actual 
damage done. 

The learned Counsel for the appellant does not concern him- 
self with the amount of damages, hut argues that the defendant 
is justified under the statutory enactments on which he relies. 
The Acts which the defendant considered himself entitled 
to rely on were the Arms Act and the Criminal Procedure Code. 
In the course of the argument there was some discussion as to 
which of these Acts the defendant purported to act under. 

That to my mind is of very little importance. The defend- 
ant is entitled to call in aid any Statute ' which Justifies his 
action quite irrespective of whether it was present or not to his 
mind ,■ when he made the search. , 

Under section, 25 of the Arms Act a Magistrate is authorized, 
if he thinks a person has arms for an unlawful purpose, to make 
a search, having first recorded the grounds of his belief. 

It is admitted that the defendant did not record the grounds 
of his belief in this case, but it is argued that the provision that 
he should do so is merely directory, and that his entry on the 
premises is justified as he had good grounds for his belief that 
arms were stored in the cutchery notwithstanding his failure 
to record these grounds. 
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I do not agree with this, and I think that where a Statute 
Clarke authorizes the doing of an act, which is primd facie a wrong to 
Brojendba individual, the doer must comply strictly with the condi- 
tions imposed by the Statute, if he desires to rely on the Statute 
Chowdhry. as a justification for his act. He cannot claim as against the 
Harikg-ton individual, who is injured by his act, the protection of the 

T ' 

Statute, unless he strictly complies with the conditions, on 
which the Statute affords that protection. 

Here the section imposes on the Magistrate in the most ex- 
press terms the duty of first recording the grounds of his belief 
that arms are in the possession of the person, whose house is to 
be searched. It makes it in the most express terms a condition 
precedent and to justify his entry the condition must be strictly 
complied with. As there was a failure to comply with this con- 
dition the Arms Act will not avail the defendant. 

The next section, under which it is sought to justify the 
appellant, is section 165 of the Criminal Procedure Code. That 
section provides that ‘‘whenever a police officer making an 
investigation considers that the production of any^thing is ne- 
cessary for the conduct of an investigation of any offence, which 
he is authorized to investigate, and when such thing is not 
known to be in the possession of any person, such officer may 
search or cause the search to be made for the same witliin the 
limits of the station, of which he is in charge or to which he was 
attached.’’ 

I quite agree with the argument that (apart from any ques- 
tion of the user of undue violence) , if the search by the police 
officer can be justified under this section, then the defendant 
must succeed, for, if the police officer committed no trespass in 
entering and searching, then the defendant committed no wrong 
in authorizing the police officer to do that which the law gave 
him a right to do. 

But this case was not set up in the Court of first instance nor 
was any evidence given to support it. To succeed the defend- 
ant would have to prove that the police officer, who made the 
search, considered that the production of something was neces- 
sary for the conduct of his investigation into an offence, which 
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he was authorized to investigate, and this could not be proved 1909 
without calling the police officer. 

Now the poHce officer was not caUed, the facts entitling the BRdjLi,BA 
police officer to enter and search were not proved. As the 
case stands there is nothing to show that the police officer con- OiHowBHaY. 
sidered that it was necessary to any investigation to produce 
anything. For all that appears he may have searched, just 
because the defendant told him to. 


The next section relied on is section 106 read with the other 
section dealing with the issue of a search-warrant. 

The defendant considered he was able to issue a search- 
warrant and therefore under section 105 competent to conduct 

a searob. in person. 

Now the law relatmg to the issue of search-warrants is to be 

found in section 96 and the following sections of the Criminal 

Procedure Code. ' 

By section 96, when the Court considers that the purposes 
of any enquiry, trial or other proceeding under this Code wUl 
be served by a general search, it may issue a search-warrant 
and by section 105 a Magistrate can direct a search to be made 
in his presence of any place, for which he is competent to issue 
a search-warrant. ■ 

Could he in the present case issue a search-wairant ? 

In my opinion section 96 only authorizes the Magistrate 
to issue a search-warrant when sitting as a “ Court,” «.e., when 
some proceeding under the Code has been initiated before him 
and this view is strengthened by the foinn of the search-warrant 
given in schedule V, Form 8, which recites that information has 
been laid or complaint has been made. In this case there is 
no evidence of the initiation of any proceeding before the Ma- 
gistrate under the Criminal Procedure Code nor of any “ infor- 
mation ” or a “ complaint ” being laid before the Magistrate 
under the Code. Moreover the Magistrate appears to have been 
searching for arms generally, not for some particular weapon. 

As I read the provisions of the Code it appears to provide 
for search by a police officer, which may be made under section 
165 before any proceeding has been initiated before any Court 
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and searclies under the authority of a Court under section 96, 
which must be made after the initiation of some proceeding. 
The only sections that I can find in the Code authorizing a 
Magistrate to search without any proceeding having been ini- 
tiated before him, are sections 98 and 100. The former confers 
on a District Magistrate, Sub-divisional Officer, Presidency Ma- 
gistrate or Magistrate of the 1st class the power of issuing a war- 
rant or to search houses suspected of containing stolen property, 
forged documents, counterfeit coins and such like articles, but 
this power can only be exercised upon information and after 
such enquiry as the Magistrate thinks necessary. The latter 
enables a Presidency Magistrate, Magistrate of the first class 
or Sub-divisional Magistrate, if he has reason to believe that a 
person is confined under such circumstances that the confine- 
ment amounts to an offence, to issue a warrant for the search 
for the person so confined. It is significant that section 96 
which authorizes the issue of a search-warrant for the purposes 
of an enquiry, trial or other proceeding under the Code confers 
the powers of issuing the warrant on '‘the Court,’’ while sec- 
tions 98 and 100 confer the power of issuing a warrant to search 
only on the Magistrate specified in the section. 

Lastly, it is said, that the defendant was acting as a judicial 
officer and so is protected by the Act of 1850. 

That Act in my opinion does not apply because there is 
nothing to show that the Magistrate was acting judicially, 
when he directed the search. 

No doubt there is authority for saying that the issue of a 
search-warrant by a Magistrate is a judicial act. Under the 
Code (except in the cases specified under sections 98 and 100) 
the issue of a search-warrant presupposes the existence of an 
enquiry trial or other proceeding in the course of which the 
Court may be called on tp determine judicially whether a war- 
rant ought or ought not to be issued. But even if it be assumed 
that a search by the Magistrate under section 105 is as much a 
judicial act as the issue of a warrant to search (a proposition to 
which I am not at present prepared to assent) even then it has 
not bceu shown that the search was directed for the purpose 
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of any proceeding under the Code, as it must be to justify 
the issue of a warrant. And further, if the Magistrate were act- Gla^e 
ing as a judicial officer, I should have expected some sort of Bhojendba 
record of some proceeding before him in the course of which it * 

would appear that the search was directed. On the contrary , Chowdhbv. 
it appears that there was nothing before the Magistrate to jHartwton 
enable him as a Court to issue a warrant. ’ 

He cannot therefore be said to have been acting judicially 
in directing a search to be made without any proceeding hav- 
ing been instituted before him, wiiich he could be called on to 
determine judicially. 

In conclusion, if there had been no evidence of excess of 
violence in the conduct of the search, I should have considered 
that a very small sum indeed would have represented the 
damage, which the plaintiff would be entitled to recover for 
the wrong, which the defendant has done him in making a 
search, which he had ample reasons for making without record- 
ihg those reasons. Hut there w’as evidence of undue violence 
in the conduct of the search— not perhaps very strong or very 
convincing evidence, but it was beheved by the learned Judge 
who had the witnesses before him and I cannot say there, was 
no case to answer on this head. Hut the defendant did not 
answer it by calling the actual searchers the persons who were 
alleged to have done the damage and that being so the damages 

were bound to be more than nominal. 

For these reasons, I agree that the appeal should be dis- 
missed and that the respondent should be allowed no costs, 
inasmuch as he has made grossly improper and unfounded 
attacks on Mr. Clarke, who when called upon to act under 
circumstances of unusual difficulty, undoubtedly acted with 
perfect good faith. 

Hrbtt J. I regret that, after the best consideration which 
I have been able to give to the facts and law of this case, I am 
unable to agree with the view which has been taken in their 
judgment by the learned Chief Justice and my learned brother 

Mr. Justice Harington. 


m CALCUTTA SERIES. [VOL. XXXVl. 

1909 The present appeal arises out of a suit brought by the plaint- 

CtABZE ifi, Babu Brojendra Kishore Roy Chowdhry, a zemindar in 
BkojLsea the District of Mymensingh, who has his zemindari cutchery 
at Jamalpur in that District, against Mr. L. 0. Clarke, who on 
Chowdhey. 28c1i April 1907, was District Magistrate of the Mymensingh 
Brext J. District. The suit was brought to recover damages to the 
amount of Rs. 10,500 for wrongful trespass in the cutchery 
of the plaintiff by the defendant on the 2Sth April 1907. The 
plaint alleged that on the 28th April the defendant with the 
Sub-divisional Officer of Jamalpur, Mr. Luffman, District 
Superintendent of Police, a Sub-Inspector of Police and the 
Sub-Registrar followed by a large number of armed police men 
and a large number of Mahomedan rowdies carrying lathis and 
other dangerous weapons wrongfully invaded and trespassed 
in the plaintiff’s cutchery, and there, under orders of the 
defendant, those who accompanied him forcibly, wantonly and 
wrongfully broke open and smashed boxes in the cutchery, 
scattering, destroying and mutilating various valuable zemindari 
papers and documents. It went on to saj'' in paragraph 6 that 
“ the defendant acted in a whole illegal, wanton and arbitrary 
manner and he had no lawful or reasonable excuse or justifica- 
tion or authority in or for his wanton and high-handed conduct 
aforesaid, and the plaintiff further charges that the defendant 
acted wrongfully and maliciously and without reasonable cause 
in the matter of the conduct aforesaid.” Damages were 
claimed (see paragraph 7 and the schedule) (1) for insult, injury 
and humiliation at Rs. 8,000, (2) for damages done to the houses 
at Rs. 200, (3) damages to moveables at Rs 300 and ( 4) damaged 
or lost papers and documents at Rs. 2,000. Under the 1st item 
appears to have been included a claim for rents, which in con- 
sequence of the search the plaintiff said he had been unable to 
realise from his tenants. 

The suit was instituted on the 25th July 1907 in the Court 
of the Subordinate Judge (3rd Court) of Mymensingh. On 
the 26th November 1907, the defendant applied to the District 
I,. Judge of Mymensingh for the transfer of the suit for trial from 
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the Court of the Subordinate Judge to that of the District Judge. 

After receipt of notice of the application the plaintiff, on the 3rd 
January 1908; applied to the High Court in its extraordinary Brojenbra 
civil jurisdiction to transfer the suit from the Court of the Sub- 
ordinate Judge of Mymensingh to the High Court for trial and 
on the same day a rule nisi was issued by the High Court on Bbeit J. 
the defendant to show cause why the suit should not be 
transferred to the High Court for trial. On the 29th January 
1908, an order was passed by Mr. Justice Fletcher transferring 
the suit to the High Court to be tried by it in the exercise of its 
extraordinary original jurisdiction. The suit afterwards came 
on for hearing before Mr. Justice Fletcher on the 25th May 
1908. 

The following sequence of events is important: — 

On the 21st April 1907, there was a large fair or mela held 
at Jamalpur. Certain Hindus at the instigation, it is stated, 
of the Hindu servants of the plaintiff and other zemindars, his 
co-sharers in the village, tried to prevent the sale of hideshi 
or foreign goods at this fair. The Mahomedans resented this 
and there was a serious disturbance and the feelings of the 
Mahomedans towards the Hindus were considerably embittered. 

In the evening of the 27th April some Hindus dressed, it is 
stated, in Mahomedan clothes, were seen wandering about and 
were followed by some Mahomedans. The Hindus turned on 
the men following them and fired 3 or 4 revolver shots at them, 
one of which wounded Genda, a Mahomedan. An uproar fol- 
lowed, Mr, Barniville, Sub-divisional Magistrate of Jamalpur, 
and Mr. Huffman, District Superintendent of Police, who were 
then in the D k Bungalow at Jamalpur, went to the scene of 
disturbance and met some Mahomedans carrying away the 
Mahomedan Genda, who had a woundfrom a revolver bullet in 
his leg. Information was given to them that Genda had been 
wounded by one Prakash Chander Dutta, a leader of a body 
of Hindus called Volunteers and that Prakash Chander Dutta 
and those with him had fled in the direction of the cutcheries. 

The cutcheries of the plaintiff and his co-sharer landlords appear 
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from the map filed in tiie suit to be all close together on an: open 
piece of ground. Close -by is the temple of Tliakiirani Doya 
Moyee. An excited crowd of Mahomedans armed with lathis 
were collecting, evidently bent on, attacking the ciitcheries. 
The two officers, collected as many police as they could, but 
went towards the cutcheries with apparent ,ly the double 
intention of arresting the man or men, who .had fired on the 
Mahomedans and wounded Geiida and also of keeping the 
Mahomedan mob under control. On arrival at the cutchery 
they found four Hindu stramgers there, whom they arrested 
on suspicion. They also found Satish Chandra Banerjee with 
forty or fifty men armed with lathis in the cutchery. These 
they disarmed. They were then informed that armed men were 
concealed in the adjoining temple of Boy a Moyee and went 
there. They found the door locked and were refused admis- 
sion. The Sub-divisional Magistrate ordered the persons inside 
to open the door, promising that no harm should be done to 
the persons inside. There was then a large angry crowd of 
Mahomedans close by, but they seem to have been under 
control. The door was not opened, but two shots from a 
revolver and two from a shot gun were fired from inside the 
temple and a Mahomedan received a shot wound. The two 
officers then drew off the Blahomedan crowd and managed to 
disperse them. 

The Sub-divisional Officer, Mr. Barnivilie, then wired to the 
Commissioner of the Division for all available armed police, 
and the District Superintendent of Police, Mr. Luffman, sent a 
telegram to Mymensingh to the defendant as District Magistrate 
to the following effect ‘Vserious riot just averted — come 
at once.’'^ 

The defendant received this telegram at 2 a.m. on the morn** 
ing of the 28th April. He afterwards started for Jamalpur 
and arrived there at 10 a.m. 

On his arrival the defendant received from Mr, Barnivilie, 
the Sub-divisional Magistrate, and from Mr. Luffman, Superin- 
tendent of Police, reports of the two occurrences of the 27th 
April. 
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At 1-30 p tkc defendant with Mr. Luffman, the District ^909 
Superintendent of Police, proceeded to search the cutcheries Clabkb 
of the plaintiff and of the other sjemindars. The temple of Brojendba 

Doya. Moyee and tlie cutchery and Naib’s house of the Ram Boy 
Gopalpur zemindar were first searched. Afterwards the 
cutchery of the plaintiff was searched. The case for the Brett j. 
defendant was that he searched the plaintiff’s cutchery in ► 
consequence (1) of the reports received by him from Mr. 

Barnivilie, and Mr. Luff man of what had occurred on the 27th 
April, and (2) of the reports previously received that the 
Gouripore zemindars (ix., the plaintiff and his co-sharers) had 
been collecting arms and men in their cutcheries. 

At that time none of the amlahs or peadaJis of the plaintiff 
were to be found and it seems that the Jemadar in charge of 
the plaintiff’s cutchery building had locked it up and left at 
1 p.M. The padlocks closing the doors of the building were 
forced open and the boxes in the cutchery were also forced 
open and their contents— zemindari papers— taken out in pur- 
suit of the search for arms. The search of all the buildings 
occupied from 1-30 p.m. to 3-30 p.m. 

The main points raised for determination in the suit were (1) 
was the search made under the provisions of the Code of Cri- 
minal Procedure and was the defendant protected from the 
suit on that account, (2) was the search made under the provi- 
sions of the Arms Act and was the defendant protected from 
suit by that Act, or (3) was the defendant in directing the 
search acting judicially and were he and those acting under 
his orders in consequence protected by the provisions of Act 
XVIII.of 1850,:? 

In his defence the defendant pleaded (see his wr.itten state- 
ment, paragraphs 13, 14 and 15 and the preceding explanatory 
paragraphs 6 to 12 ) (1) that at the time of the alleged trespass 
he was District Magistrate of Mymensingh,; and as such Magis- 
trate he was acting and did act under and by virtue and in 
pursuance of the powers conferred oxi him by law and parti- 
cularly by all or some one or more of sections 94, 96, 105 and 
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1909 1 65 of the Criminal Procedure Code or (2) in the alternative 

Olaeke that he was acting under the powers conferred upon him by 

V. 

Bbojekdba. section 25 of the Indian Arms Act, or (3) in tlio alternative 
that he was acting in discharge of a jndicial duty and within 
the limits of his jurisdiction and that he at the time believed 
Bbett J, himself to have (as he submits he had in fact) jurisdiction to do 
or order the acts done or ordered by him and therefore that he 
was protected by Act XVIII of 1850, being the Act for the 
Protection of Judicial Officers. Further, he alleged that the 
damages claimed were excessive. The written statement, it is 
to be observed, was filed in the Court of the Subordmate 
Judge of Mymensingh on the 9th November 1907. 

Evidence was gone into by both parties and judgment was 
delivered by Mr. Justice Fletcher on the 19th June 1908. The 
learned Judge held that the defendant in determining to make 
the search on the day in question in the plaintiff’s cutchery 
was acting bond fide and was not actuated by malice or other 
improper motives against any particular individual or section of 
the community. On the other hand, he held that the search 
of the plaintiff’s premises by the defendant was not warranted 
by law and so constituted an actionable trespass. In arriving 
at this conclusion the learned Judge applied the principle 
of the Common Law in England, which he regarded as appli- 
cable to the ease, that a Magistrate is liable in an action for tres- 
pass for acts done by him to the person or property of others, 
unless he can justify the act as having been done under the 
authority of law, and that if a Magistrate pleads a Statute or 
Statutes as justifying his acts, he must bring himself within 
the words of the Statutes strictly. 

that principle he held that the defendant had 
failed to justify his act under the Arms Act of 1878, as the 
provisions of section 25 of that Act require that before caus- 
ing a seatoh to be made under the Act, the Magistrate should 
first record the grounds of his belief that the person, whose 
premises he was about to search, had in his possession any arms, 
ammunition or military stores for any milawful purpose or that 
$uch person cannot be left in the possession of any such arms, 
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ammimition or military stores without danger to the public 
peace and the defendant had failed to record the grounds for 
his belief to that effect before he directed the search. 

Dealing next with the plea based on the provisions of sec* 
tions 105 and 106, Criminal ProcedureCode, the learned Judge 
dismisses it very summarily with the observation that it is 
obvious that the defendant was not competent to issue a search 
warrant under the provisions of the Code of Criminal Procedure, 
as he was not acting as a Court within the meaning of section 
94 of the Criminal Procedure Code, as there was no proceeding 
pending before him. 

He then takes the plea based on the provisions of section 
165 of the Code of Criminal Procedure that the search was in 
fact one made by Mr. Luffman, the District Superintendent 
of Police, who at the time was making an investigation into 
the offence committed by the person, who shot at and wounded 
Genda on the 27th April 1907 and that as Mr. Luffman as a 
police officer had authority under section 165 of the Code of 
Criminal Procedure to make the search in the course of that 
investigation, the defendant, having taken Mr. Luffman to 
make the search, was protected by the law in the same way as 
Mr. Luffman. As to this the learned Judge says that he was 
satisfied on the evidence that the search was not intended to 
be made under the provisions of that section, but was'a search 
for arms generally, which section 165 does not authorise and 
therefore he held that section 165 of the Criminal Procedure 
Code did not justify the action of the defendant. It is 
unfortunate that the learned Judge does not specify the 
evidence, on which he relied in support of this conclusion. 

Further, he held that the provisions of Act XVIII of 1850 
could not be invoked to protect the defendant, because he 
was of opinion that in directing and conducting the search 
the defendant was performing no judicial duties at all. It 
is to be noticed that the judgment gives no distinct reasons 
.for the opinion that the act was not a judicial act, but that 
it was one- of the important executive acts, which as Dis- 
trict^ Magistrate the defendant had to perform/- 


1909 

C’LAStKE 

r V* 

XlSBOBE' 

^ - . Eoy ^ * ■ 
’Chowbhky. 

*Brett J , 




462 


CALCUTTA SEEIIS. 


[VOL. XXXVI. 





On these findings the learned Judge arrives at the con- 
clusion that the search of the plaintiff’s premises by and under 
the direction of the defendant was not warranted by law 
and therefore amounted to a trespass. 

In dealing with the question of damages the learned Judge 
holds that the defendant did not himself enter the cutchery 
to make the search, but relied on the police to conduct it in 
a proper manner, and that, though this goes to establish the 
defendant’s irnd fides it does not release him from the 
obligation, which the law casts on him as being in supreme 
control of the search party, from seeing that the search was 
conducted in a proper and reasonable manner. He enter- 
tains no doubt that the search was conducted with unneces- 
sary damage to the property of the plaintiff, relying appar- 
ently in support of this view mainly on the evidence of Mr. 
Horniman, and holds that the defendant failed to exercise 
proper supervision and control over the people under him con- 
ducting the search. Being of opinion on this finding that 
though the damages shoidd not be exemplary they should be 
substantial, he awards that plaintiff Rs. oOO as damages 
against the defendant. 

The defendant has appealed. 

The learned Counsel for the appellant, who has placed 
the case before us, has laid great stress from the outset on 
the remarkable contrast which is presented by the case as 
held by the learned Judge to have been proved against the 
defendant and that as set out in the plaint, and has argued 
that the acts of the defendant and those, who carried out 
his orders, have been grossly distorted and the damage done 
exaggerated enormously. No attempt was in fact made to 
prove the alleged loss of rents from the tenants as a damage 
consequential on the search, after the plaintiff’s agent had been 
obliged to admit that in the preceding year an attempt had 
been made by the plaintiff to raise the rents of his tenants, more 
than 90 per cent, of whom are Mahomedans, which had been 
resisted and had created general dfecontent. The plaint 
averred against the defendant that he had committed a 
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malicious and outrageous abuse of his authority. The learned 
Judge has found that the defendant acted bond fide and 
mthout malice, but that as he had failed to comply strictly 
with the provisions of section 25 of the Arms Act he commit- 
ted a trespass. 

The first point taken in support of the appeal is that the 
learned Judge erred in regarding the principles of the Common 
Law of England as applicable to the present case. The learned 
Counsel has pointed out that the alleged trespass having been 
committed in the District of M3rmensingh, which is outside 
the limits of the ordinary civil jurisdiction of the High Court 
and the suit having been transferred to the High Court for trial 
in the exercise of its extraordinary civil jurisdiction, the learn- 
ed Judge was bound under the provisions of section 20 of the 
Letters Patent of 1865, with respect to “ the law or equity and 
the rule of good conscience ’’ to be applied to the ease, to 
apply “ the law of equity and rule of good conscience,” which 
would have applied to the case in the local Court of 3rd Sub- 
Judge of Mymensingh. This contention cannot be denied and 
clearly the principles of English Common Law could not be 
taken to apply as such. The learned Counsel for the respond- 
ent in reply has, however, invited [attention to the decision 
in the case of Waghela Rafsanji v. Sheikh Maslvdin (1) as 
practically laying down that the same principles would 
apply. But the learned Judge in dealing with the point which 
arose in that case and which was whether a guardian could 
execute a contract in the name of his ward, so as to impose on 
the ward a personal liability , remarks that a guardian in India 
could not have greater powers over a ward than a guardian in 
England, and adds that the matter must be decided by equity 
and good conscience which is generally interpreted to mean the 
rules of in-nglisb Law, if found afplicxtble to Indian society 
and circumstances. This clearly lays down that the principles 
would only apply, if found applicable to the circumstances of 
the case under consideration. In the present case the learned 

(1) (1887) I. L. R. 11 Bom. 651, 661. 
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Counsel for the appellant has pointed out that the learned Judge 
has found that the circumstahces were such as to justify the 
defendant as District Magistrate in making the search for 
armSj and that he acted throughout with perfect hona flies 
and the learned Counsel contends that the mere omission on the 
part of the defendant to record his reasons for directing the 
search, though the reasons in fact existed and were good and 
sufficient, cannot be held in accordance with the principles of 
law, justice, equity and the rule of good conscience as govern- 
ing the district Courts in India, to be in law sufficient to con- 
vert what was a right and justifiable act into an actionable 
wrong. 

In this case, however, before attempting to apply the prin- 
ciples, on which the learned Counsel rehes, it would be conve- 
nient first to see whether in the circumstances of the case the 
defendant has been able to justify his act on his pleas. 

The facts leading up to the search have been akeady set out 
in detail. 

The learned Judge in the Court below has stated in his judg- 
ment that he was satisfied on the evidence that the search was 
made for arms generally under the provisions of the Arms Act 
and not under any sections of the Code of Criminal Procedure, 
and the first question, which arises, is — ^Does the evidence 
support that finding ? 

On this point we have the evidence of the defendant alone 
and we have his defence as set out in the written statement. 
The method adopted in cross-examination of the defendant is, 
to say the least of it, unusual. By means of a long series of 
questions many of which on the spur of the moment and 
without reference to authorities, it was manifestly most 
difficult for him to answer and in reply to which it is admitted 
that it would be unfair to bind him by his answers, the 
learned Counsel appears to have attempted to argue out 
with the defendant points of law, which it was certainly the 
duty of the Judge trying the case to decide. What, however, 
does the defendant say ? In his written statement he first 
^Jaims protection on the ground that he was acting as a Magis- 
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trate under the provisions of sections 94, 96, 105 and 165 of 1909 
the Code of Criminal Procedure. None of these could possibly Glabkb 
apply to a search under the provisions of the Arms Act. Bbojbnbba 
I t is equally a matter, which admits of no doubt, that if the 
search was made for arms used in the commission of an offence, Chowohey. 
and for the purpose of an enquiry or an investigation into Bbktt j. 
that offence, the provisions of the Arms Act could have no 
possible application. That Act in section 25 provides for a 
search for arms and ammunition generally for the preserva- 
tion of the public peace and not for weapons used in the com- 
mission of a definite offence. 

To support the defendant’s assertion that he acted under 
the provisions of the Code of Criminal Procedure, we have 
the following statements. In exanaination-in-chief he was 
asked “ why did you make the search,” and he gave the 
following reply ; — 

“ I had received reports for some time that certain zemin- 
dars, in special the Gouripore zemindars, had been coUecting 
arms and men in their cutcheries. The Mahomedans of 
Jamalpore stated that they feared the Hindus would sally 
out from their cutcheries and do them injtuy again as soon 
as the officials had left. A ease had been instituted with 
regard to the shooting of a Genda Sheikh and it was proposed 
to institute cases for the shooting on the Sub-divisional Officer 
and Superintendent of Police. Por the purpose of these cases 
it was all important that the weapons, with which the shoot- 
ing was done, should be found. It was also very dangerous 
to leave it unascertained whether there was not a consider- 
able store of arms in those cutcheries.” The following an- 
swers were elicited from him in his cross-examination (at 
pages 108 to 114 of the paper-book). “ Before this search I 
did refer to the Criminal Procedure Code: I did not refer 
to the Arms Act.” Further on he says, “ I thought I could 
act under section 105” and then he was stopped ; and later 
on, in answer to a question relating to his power to act under 
section 165 of the same Code, he , says “ m this way I 
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1909 ttLought I could act under section 165. The Sub-Inspector 
OiARKB of Police was empowered to make a search and I thought I 
Beojendba could be present and direct the proceedings. Then I would 
be acting as an Executive Officer of the Police .” When ques- 
Ckowdhbt. tioned as to his power to direct the search under section 94 
B]»xt j. and section 96 of the Criminal Procedure Code, he says that 
he thought, he could issue a search-warrant under section 
96 of the Criminal Procedure Code though afterwards he says 
“ There was nothing formal in my inquiry.” “ No, I was not 
holding any inquiry as a Magistrate.” Afterwards in reply 
to the question ‘ ‘ you wanted to search in order to preserve the 
peace of the district,” he says “ That was one of the reasons : 
one of the reasons was to seize arms to prevent their being 
used. My search for the arms in connection with that case 
was equally in my mind. The actual investigation of that 
case was in the hands of the District Superintendent of Police.’ ’ 
At page 115, he further says in answer to a question from the 
Court “ I made up my mind to make the search after hearmg 
the police officers’ and the other persons’ reports.” 

The fact that the defendant before directing the search 
referred to the Code of Criminal Procedure and not to the Arms 
Act, seems to be consistent rather with the conclusion at least 
that in his own mind at the time the defendant thought he 
was acting under the Code of Criminal Procedure and not 
under the Arms Act, and to support a conclusion contrary to 
that, at which the learned Judge has arrived, that the search 
was only for arms generally. They seem fully to support the 
conclusion that the search was at the same time for arms used 
in the commission of the two offences, which were alleged to 
have been committed on the 27th April, when fire-arms were 
certainly used. 

The learned Judge has not referred to the evidence, on 
which he rehed and, after a careful perusal of the defendant’s 
evidence and of his written statement, filed on the 9th Novem- 
ber, immediately after the institution of the suit, I regret, 
that I am unable to agree that the conclusion of the learned 
Judge is in fact supported by the evidence. 
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The question then arises for determination, whether the 
defendant was justified in directing the search by the provi- 
sions of the Code of Criminal Procedure. 

First it is to he considered whether the defendant had 
power to act under the provisions of section 105 read with the 
provision of sections 94 and 96 of the Code. These sections 
occur in Chapter VII which falls within Part III of the Act, 
which is headed ‘ ‘ General Provisions.” That these proidsions 
apply to proceedings before and after the proceedings in pro- 
secution of an accused is clear from the sections themselves. 
They do not necessarily apply to proceedings after a case has 
been instituted against any definite accused person. Section 
94 runs : “ Whenever any Court or in any place beyond the 
Mmits of the towns of Calcutta and Bombay any officer in 
charge of a Police station considers that the production of 
any document or other thing is necessary or desirable for the 
purpose of any investigation, enquiry, trial or other pro- 
ceeding under, this Code by or before such Court or officer, 
etc.” An investigation by a police officer or any inquiry by 
a Magistrate may be made before any accused person has in 
fact been named. 

The learned Judge has held that the defendant was not 
acting as a “ Court ” within the meaning of section 94 of the 
Criminal Procedure Code, as there was no proceeding pending 
before him. “ Court ” is nowhere defined in the Code nor 
is “ a proceeding.” From Chapter III of the Code it would, 
however, appear that the term “ Court ” and “ Magistrate ” are 
in fact synonymous and it should be remembered that under 
the special conditions prevailing in India a Magistrate is fre- 
quently called upon to act as a Court, even though he may 
not at the time be sitting within the fourwaUs of his ordinary 
Court building or in fact any building. The powers of the 
Court depend on the power with which the Magistrate presid- 
ing in it is vested. “ Proceeding ” appears to mean anything 
done or order passed by the Magistrate or Court in the exer- 
cise of his powers. This indeed seems clear, for instance from 
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the word “proceeding” as used in sub-section 7 of section 
CiABKE 145 of the Criminal Procedure Code. Powers to act under see 

Magistrates 

(see section 94 itself and schedule 3 of the Code) and the ques- 
tion is whether a Magistrate can exercise those powers on 
verbal information only or whether it is necessary for him to 
wait till something has been written or he is sitting in Court 
before he can do so. The learned Judge seems to be of opinion 
that this prehminary is essential. But is it so ? Offences are 
divided into two broad classes (1) Cognizable, f.e., those for 
which a poHce officer may arrest without a warrant from a 
Magistrate and (2) Non-cognizable, t.e., those in which a 
police officer may not arrest without a warrant. The former 
seems to mean cases of which a police officer, as such can 
take cognizance and the latter, those of which as such he 
cannot take cognizance. Section 190 of the Criminal Pro- 
cedure Code lays down the conditions under which a District 
Magistrate or other Magistrate referred to in that section may 
-take cognizarce of an offence. It must be remembered that 
•the defendant in this case was at the time of the search the 
District Magistrate of Mymensingh. He had therefore power 
under the law throughout the whole District to take cogni- 
zance of the offences with fire-arms, which are aUeged to have 
been committed on the 27th April. And he would be em 
powered to take cognizance under that section on (a) com 
plamt, police report of such facts and (c) on information 
received by any person other than a pohce officer or upon his 
own knowledge or suspicion that such an offence has been 
committed. There is nothing in the section to lay down ' 
strictly that either (a), (J) or (c) must be written, and in fact . 
the latter portion of clause (c) would favour the contrary view 
Nor IS there anythmg in the law which strictly lays down that 
the pohce officer must have something written before he can 
take action m respect of an offence, of which he can take 
co^ance mthout the order of the Magistrate. Clearly in 
India as weU as m England a police officer must often take 
cognizance of an offence and_ arrest the offender on verbal 
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information alone. There seems to be nothing in the law or 
in common sense to prevent a Magistrate from acting on verbal 
information and taking cognizance of an offence and taking 
the steps necessary to arrest the offender dr, as in the present 
case, to secure the production of the weapon with which an 
offence has been committed. Manifestly there are cases when 
the offender would escape or material evidence would dis- 
appear, if a written proceeding were in law strictly necessary. 
In this case the defendant has stated in his evidence that before 
directing the search he had received the information verbally 
from Mr. Barnivilie, the Sub-divisional Magistrate, as well as 
from Mr. Luffman, the District Superintendent of Pohce, that 
the two offences had been committed on the preceding day, 
and in these circumstances it seems difficult to agree with the 
learned Judge that the defendant had no power to direct or 
make the search under the provisions of section 105 read with 
sections 94 and 96 of the Criminal Procedure Code, because 
no proceeding was pending before him. The verbal direction 
to search was in fact in itself a proceeding taken in taking cog- 
nizance of the offences. I regret, therefore, that I am unable 
to agree with the learned Judge that for the reasons given by 
him the defendant was not authorised to make or direct the 
search in the premises of the plaintiff. Nothing in this case 
seems to turn on the meaning of the term competent ” in the 
provisions of section 105. It simply means that the Magistrate 
has, under the powers with, which- he is vested by the Local 
Government, and in the circumstances stated in the preceding 
sections 94 and 96, power or authority as such Magistrate to 
issue the search-warrant. 
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■ The next question raised is the alternative ' whether under 
the provisions of section 165 of the Code' the: defendant is pro- 
tected from the present action. This question has not been 
considered by the learned Judge. He has simply held that it 
does not arise. 


The learned Counsel for the appellant has relied on the pro- 
visions of sections 156, 157, and 165 of the Code of Oriminai 
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Procedure as showing that Mr. Luffman as District Superintend- 
ent of Police had full power to hold an investigation into the 
two offences committed on the 27th April and power under 
section 165 of the ©ode to search the premises of the defend- 
ant for the arms with which the offences were committed and 
which he had reason to believe were in the cutchery , because 
such a proceeding was necessary for the conduct of the investi- 
gation. And all the provisions of the Code as to search-w'arrants, 
so far as may be applied, apply to searches under this section, 
(see sub-section 4 of section 165). If Mr. Luffman as a police 
officer w'as acting within the law in conducting such a search 
it is contended that the defendant, who directed the search, 
and accompanied the police officer, when he went to make it, 
would be equally protected by the law. It is to be observed 
that under the provisions of section 4 of Act V of 1861 powers 
of general control and direction over the police are given to the 
Magistrate of a District throughout the limits of his local juris- 
diction, and whether the defendant in this instance acted under 
the powers given by that section or under his powers as a Magis- 
trate under the Code of Criminal Procedure, it is urged that 
he was equally protected. 

This argument seems to be unanswerable, if we take it that 
the defendant was acting under the powers with which he is 
vested by section 4 of Act V of 1861, if the search was being 
made by the District Superintendent of Police. 

The learned Counsel for the respondent has , however, argued 
that in an investigation made under Chapter XIV of the Code 
of Criminal Procedure, the police officer must proceed strictly 
in accordance with the provisions of the sections in that Chapter. 
He must under section 157 send a report to the Magistrate 
empowered to take cognizance of the offence on the police re- 
port, and that report must be submitted through his superior 
officer (section 168), and on completion of the investigation 
he must submit a report in the form prescribed by section 173, 
and if in the course of such an investigation he makes a search, 
he must note that he has done so in red ink on the report, under 
a departmental order of the police department. 
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The learned Counsel relies on the report submitted by Mr: 
Luff man in respect of the offences under sections 326 and 307 
of the Indian Penal Code alleged to have been' committed on 
Genda Shaikh, (which is printed at page 47 of the Paper Book) 
as proving that in fact the cutchery of the plaintiff was not 
searched ill the course of an investigation made by Mr. LuFfinan 
into that offence. The report bears date the 2nd May 1907 
and contains no entry of any search having been made. 

It is not clear, Ijowever, that the report is the final report 
in the case, but the point is not very material. It is to be 
observed that two dates for the first information are given in 
it, viz., the 27th April 1907, and the 2nd May 1907, and this 
seems to support the explanation that the information was 
given verbally on the 27th April, but not recorded till the 
2nd May. The omission to record the entry in red ink to the 
effect that a search had been made in the course of that 
investigation, if due to inadvertence, would not itself be 
sufficient to establish that no search was made, if in fact it 
was made. 

It seems open to considerable doubt whether it would be 
safe to construe the provisions of the law so strictly in the pre- 
sent case, as the learned Counsel desires, as to deprive the de- 
fendant or the police officers acthig under his orders of the pro- 
tection of the law. 

If in fact the police officer Mr. Luffman went to the cutchery 
of the plaintiff under the directions of the defendant to inves- 
tigate the offence committed against Genda and the search 
was made in the course of that investigation, it seems only 
reasonable to hold that they were acting bond fide under the 
provisions of the law and therefore the act did not amount to 
an actionable trespass. 

To prove that they did so act there is the evidence of the 
defendant himself and his written statement. There is the 
further fact that the defendant went to Jamalpur that day in 
consequence of the receipt of the telegram from Mr. Luffman 
with regard to the events of the 27th April. There is nothing 
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on the record to indicate that he went in order to make a general 
search for arms. It is clear that the Mahomedans generally 
were at the time in a very excited and infuriated state and it 
was urgently necessary to keep them under control. A search 
made to ascertain who were the persons guilty of the offences 
committed on the 27th April would certainly be a movement 
in that direction. 


To support the contrary conclusion the learned Counsel for 
the plaintiff relies on paras. 6, 8 and 9 of the defendant’s written 
statement and on the absence of any entry relating to any search 
in the police report of the case instituted by Genda. Paragraph 
13 of the same written statement, however, indicates clearly 
enough that the defendant pleaded from the first that he was 
acting under the Code of Criminal Procedure and that he relied 
on section 165 of the Criminal Procedure Code against others 
to support his plea. If in the press of work and under the stress 
of circumstances resulting at the time from the disturbed state 
of the district and the special steps necessa-ry to keep the peace 
at Jamalpur, the police officer failed by inadvertence to make 
the entry as to the search required by the rules in the report, 
the omission can hardly be regarded as of serious importance. 

There seems to be no sufficient grounds for disbelieving the 
truth of the story as told by the defendant in his evidence, and 
the balance of probability both from the defendant’s conduct 
at the time and from his defence seems to be in favour of the 
view that he all along thought he was acting under the Code 
of Criminal Procedure and not under the Arms Act. Iii fact 
it would rather appear that he relied on the provisions of the 
Arms Act as an after-thought. 

In these circumstances his act in directing the search does 
not appear to amount to a trespass in Civil Law, whether it was 
done under his orders as a Magistrate, or under his directions by 
the police in the course of the investigation into the offence 
committed against Genda. 

We have next to consider whether the search, if it was made 
under the provisions of the Arms Act, amounted to a civil 
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trespass on tko part of the defendant, because he failed to com- 1900 

ply with the provisions of section 25 of the Act and to record Clarke 

his reasons for making it before he directed it to be made. To Brojbnota 
prove that the defendant had good reasons for making the 
search there is his own evidence, which appears to have been Chowbhry. 
accepted as sufficient by the learned Judge, who tried the case. Brett J. 
The Judge has found that the defendant acted hond fde and that 
he was not actuated by malice or improper motives against any 
particular individuals or section of the community. He holds, 
however, that the omission of the defendant to comply with the 
provisions of the law rendered his act under the Common Law 
of England a trespass, for which he was liable in damages at 
Civil Law, though otherwise it might have been right and pro- 
per. On behalf of the defendant reliance is placed on the cir- 
cumstances that the conditions under which he acted were ex- 
ceptional and that he was obliged under the stress of circum- 
stances and the emergency to take prompt action. On this 
point the defendant in his evidence says when asked why he 
omitted to record his reasons for the search under the Arms 
Act : ‘‘ There was a great deal to be done, I had not time to 

look everything up. I could not spare the force of men to 
watch the cutcheries and have the search later on. I thought 
of the Arms Act, but I had not it with me and it would take 
sometime to get a copy. At the time I was not aware of the 
provisions of the Arms Act. I thought I had power (to direct 
a search), if I had reasonable groimds. I did not realise I had 
to record that.” Further on he says that in good faith he be- 
lieved he had jurisdiction in the matter. 

For the plaintiff, it has been urged that as the greater num- 
ber of the Hindus had fled out of panic and the cutchery was 
deserted there was no necessity for haste, and the learned Judge 
has expressed the opinion that in searching the cutcherry of 
the plaintiff the defendant should have proceeded with great 
circumspection as the fact that he had previously searched 
the temple and the cutcheries of three other zemindars and 
had found no arms, should have led him to doubt whether 
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the information given to him by the police was correct. But 
mtisl not the searches made of the temple and the ciitcheries 
be rather regarded as acts forming part of one transaction ? 
It is not as though the cutcheries and the temple weie in 
different places at some distance from one another. The map 
filed in the record shews that they are all close together and 
the information appears to have been to the effect that there 
was a combination amongst the servants of the different land- 
lords to collect the arms for unlawful purposes and that the 
arms could not be left in their possession without danger to 
the public peace. In such circumstances it seems hardly 
reasonable to expect that the defendant should have proceeded 
with greater circumspection in searching one cutchery than 
in searching the other buildings. 

The real question, however, appears to be, w»'hether the 
directions in section 26 of the Arms Act that a Magistrate, 
before making a search, should record his reasons, are mandatory 
or directory, and in determining this question wre may well be 
guided by the following remarks of Lord Campbell in The Liver- 
fool Borough Banh v. Turner (1). No universal rule can be 
laid down for the construction of Statutes as to whether man- 
datory enactments shall be considered as directory only or obli- 
gatory, ■with an implied nullification for disobedience. It is 
the duty of the Courts of Justice to try to get at the real inten- 
tion of the Legislature by carefully attending to the whole 
scope of the Statute to be considered.” No^v the object of the 
provisions of the Arms Act, and especially of section 26 of that 
Act, is clearly to preserve the public peace. Can it be held 
that the directions in section 25 w^ere in their nature so 
mandatory that the failure to comply with them w’'ould have 
the effect of nullifying the proceedings ? Maxwell in his 
work on the Interpretation of Statutes, page 556, says — '' When 
a public duty is imposed and the Statute requires that it shall 
be performed in a certain manner or within a certain time or 
under other specified conditions, such condition may well be 
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regarded as intended to be directory only when injustice or in- 1909 

conyenience to others who haye no control over those exer- GlIeke 

cising the duty would result, if such requirements were essen- BeojeWea 

tial and imperative.’’ There can be no reasonable doubt that 

in laying down the conditions in section 25 of the Arms Act Chowdeey. 

the object of the Legislature was to insure that in each instance Bbetx j. 

a Magistrate should not enter on a search without due 

care and good and sufficient reasons. At the same time, when, 

as in the present case, it has been found that the Magistrate 

acted bond fide and for good and sufficient reasons, can the failure 

on his part to record his reasons, which was due to exceptional 

conditions, stress of circumstances and the emergent necessity 

for prompt action, be held so to nullify his act as to convert 

what was right and justifiable for the preservation of the public 

peace into an actionable wrong ? To hold that it would have 

that effect appears hardly to be consistent with the rules 

referred to above or with the principles of Justice and good 

conscience. It is no doubt most necessary to prevent public 

officers from exercising their powers in a harsh, careless or 

arbitrary manner. At the same time it appears to be hardly 

just or reasonable to hold that, when an officer has acted bond 

fide in what he believed to be the discharge of his duty, and 

when it has been found that he had good and sufficient reason 

for his action, he should be liable under the Civil Law 

for damages for a trespass, because through inadvertence 

he failed strictly to observe, a formality, which in the 

eircumstances of the case was not of serious importance, 

and which may be taken to constitute a technical rather than 

a substantial defect in his proceedings. 

This seems to have been the fact in the present case and it 
seems difficult to say that in consequence the act of the defend- 
ant amounted to a trespass. 

There remains lastly for determination the question whether 
the defendant can in this case claim to be protected by the pro- 
visions of Act XVIII of 1850, and in dealing with this question 
it has to be determined whether his act was a Judicial act or 




ii 

!i 


476 


CALCUTTA- SERIES. ^ : tVOL. ' XXXVI.: 

purely an executive act. The learned Judge has held that the 
Clabke act was an executive act. The distinction between a judicial 
Bbojbjtoba Sind an executive act in India is not very clearly drawn as many 
acts, which are purely administrative, are generally described 
Chowdhby, as executive. The main distinction between the two appears 
Bbett j, to be that judicial acts are those acts done or orders passed 
in the exercise of the judicial discretion or power with which an 
officer is vested under the law, while executive acts are of a 
ministerial character either carrying judicial orders into effect 
or discharging duties not of a judicial nature. In the case of 
Hope V. Evered (1) to which we have been referred, it has been 
clearly laid down that the issue of a search-warrant is a judicial 
act and in the case of Mahomed Jackanah db Co. v. Ahmed 
Mahomed (2) and in the case of hi re Lahhmidas Naranji (3) 
a similar view has been taken by the High Courts in India. 

The question is whether the order directing a search under 
the Arms Act or the proceedings in execution of that order 
differ in essence so materially from searches made otherwise 
under the law as to constitute the order passed under the Arms 
Act an executive rather than a judicial act. The whole scope 
and object of the Arms Act appears to be to impose restriction 
on the manufacture, sale, import, export and transport and the 
possession of arms and ammunition, with a view to preserve 
the public peace and in directing a search under section 25 of 
the Act the Magistrate has to proceed on information laid to 
him disclosing that the person is in possession of arms, etc., for 
any unlawful purpose or that he cannot be left in possession of 
such arms without danger to the public peace. If he considers 
that such information is such as to afford sufficient reasons for 
a search, he is empowered to order one to be made. It can 
hardly be said that in arriving at the conclusion that the pos- 
session was for any unlawful purpose, or that possession of the 
arms could not be retained without danger to the public peace, 
the Magistrate is not exercising a judicial discretion, that is to 

(1) {1886) L. B. 17 Q. B. D. 338. (2) (1887) I. L. B. 15 Gale. 109, 141. 

( 3 ) ( 1903 ) 5 Bom. L. B, 980, 988. 
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say, arriTiiig at a conclusion on the evidence. Indeed, if the 
act is not a judicial act, it seems difficult to understand what 
the object of the Legislature was in requiring that the Magis- 
trate should record his reasons. It seems difficult to suppose 
that the Legislature intended to empower a Magistrate to de- 
prive a person of his property even temporarily by an executive 
act. It seems to me, therefore, very difficult to hold that the 
order directing the search was an executive act on the part of 
the defendant. 
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Brett , J. 


If that be the case, then the provisions of Act XVIII of 1850 
appear to be sufficiently wide not merely to protect the defend- 
ant, but also those acting under him. The section runs : 
“ No Judge, Magistrate, Justice of the Peace, Collector or other 
person acting judicially shall be liable to be sued in any Civil 
Court for any act done or ordered to be done by him in the dis- 
charge of his judicial duty, whether or not within the limits of 
his jurisdiction, provided that he at the time in good faith be- 
lieved himself to have jurisdiction to do or to order the act com- 
plained of, and no officer of any Court or other person, bound 
to execute the lawful warrants or order of any such Judge, 
Magistrate, Justice of the Peace, Collector or other person 
acting judicially, shall be liable to be sued in any Court for the 
execution of any warrant or order, which he would be bound to 
execute, if within the jurisdiction of the person issuing the 
same.** 


The learned Judge, who tried the case, has expressed the 
opinion that the search was one of the important executive 
acts, which as District Magistrate the defendant had to per- 
form.,** but he has not stated his reasons for arriving at that 
conclusion. I regret to say that I am unable to agree that the 
order directing the search, based on information received, 
which was held to afford good reasons for it, and made for the 
preservation of the public peace, was in fact an executive act. 
It appears to me, therefore, that the defendant and the police 
officers acting under him are protected from suit by Act XVIII 
of 1850, 
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The learned Judge in dealing with the question of damages 
says that the law oasts on the defendant as being in supreme 
control of the search party the obligation of seeing that the 
search was conducted in a proper and reasonable manner and 
the learned Judge goes on to say that he entertained no 
doubt that the search was conducted with unnecessary damage 
to the property of the plaintiiBE, and that the defendant failed 
to exercise proper supervision and control over the people under 
him conducting the search. 


On this point the defendant in his evidence says that he 
did not see or sanction the destruction of any property more 
than was reasonably necessary for the purpose of opening the 
boxes. He says that only one complaint was made to him 
that the police were doing unnecessary damage and that was 
when the cutchery and house of the Naib of the Ram Gopalpur 
cutchery was being searched and that ‘ ' he took steps to see to 
it/^ He adds “ I told Mr. Luff man to tell the police to put 
back the things left lying about, and it is not a fact that the 
complaint was repeated to me, while I was searching at the 
plaintiff’s premises.” He denied that armed Mahomedans 
accompanied him during the search or took part in breaking 
open the boxes. It is true that in a latter portion of his evi- 
dence the passage occurs I think daos were used by the 
Mahomedans, but I am not absolutely certain,” but as just 
before that he had said that the Mahomedans took no part in the 
search, it seems not impossible that there may have been some 
confusion on this point in the record of his statement. The 
context seems to support that conclusion. He says that 
before breaking open the door of the cutchery and the boxes, 
he tried to obtain the keys, but none were produced. 

In support of his conclusion on this point the learned Judge 
relies mainly on the evidence of Mr. Horniman. iWow, 
without in any way wishing to question the veracity of that 
witness, what in fact does his evidence prove ! Mr. Horniman 
did not arrive at the cutchery till the morning of the 1st May, 
the search having taken place on the afternoon of the 28th 
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April. To fill up the interyal there is the evidence^of Safatiilla 
Jemadar. And to prove the character of the search proceed- Clabkb 
ings themselves there is the evidence of Jogesh Chander Dutt, Beojenpba 
pleader, Issnr Chander Guha, mukhtear, and Kali Kumar 
Mitter, medica^ practitioner. The evidence of these three last <2 howi>hby. 
mentioned gentlemen is certainly not beyond suspicion of bias Bbeot 
and Safatulla in a post-card, which is proved to have been sent 
after the occurrence, gave an obviously exaggerated account 
of what had happened. 

But if the evidence of all these be taken into account, what 
in fact does it amount to ? The door of the cutchery house 
was fastened by a chain and padlock. The padlock was for- 
cibly broken open. The boxes in the cutchery appear to have 
been fastened, some with chains and padlocks and others with 
locks, and to open them the padlocks were forced by bamboos 
and other boxes forced open with daos, that is to say, hatchets. 

Mr. Horniman expressed the opinion that lock-smiths might 
have been called in. The defendant on this point says that 
he did not think of sending for lock-smiths. 

The point has been taken for the plaintiff respondent that 
defendant ought to have examined Mr. Luffman or the Sub- 
Registrar to prove what was done at the time of the search. To 
this the learned Counsel for the appellant has replied that those 
gentlemen and others were cited and were present as witnesses. 

It was not deemed necessary to examine them as it was thought 
that if the Court would not believe Mr. Clarke it would not be 
likely to believe officers subordinate to him, who were in fact 
alleged to have been equally blameworthy for the method 
of the search and one of whom was a defendant in a similar 


action on the same facts. I must say that I fail to see how 
the evidence of these witnesses would have materially improved 
the position of the defendant, as clearly each of them would 
have been open to the imputation of bias. 

It has been suggested that the papers contained in the boxes 
ought to have been replaced, when no arms were discovered. 
I doubt, however, whether in similar searches, when conducted 
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by other authorities under similar circumstances, such con- 
sideration is shewn however desirable it may be. No attempt 
was made to support the case for the plaintiff as set out in the 
plaint that papers of value were lost and destroyed. The search 
does not appear to have been conducted in an unusual mannei 
and I am unable to agree with the learned Judge that it was 
conducted with unnecessary damage to the property of the 
plaintiff. 

For the above reasons, I am unable to agree with the learned 
Judge in holding that the defendant was liable to pay the 
damages, which has been awarded against him, and I 
would decree the appeal and dismiss the suit with costs. 

Appeal dismissed^ 

Attorney for the appellant : F, E, Eggar. 

Attorney for the respondent : H. N, Datta. 

or. d. 
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APPEAL FROM ORIGINAL OlVIL. 

Before ' Sir Francis TF. Maclean, K.O.I.E,, Chief Justice , Mr, Justice 
liarington and Mr, Justice Brett, 

LALITESHWAR SINGH 

V. 

RAMESHWAR SINGH * 

Hindu Law — Impartible Tiaj— Separation in esktte, whether possible — Spes 
succGSsionis — Cause of action — Leave to amend. 

In the case of an impartible Raj, during the life of the holder, the interest 
of a member of his family is only a spes successionia, which is not a subject for 
partition : also, there can be no separation in estate, as there is no tiling upon 
which such separation can operate. 

An application for leave to amend the plaint, so as to disclose a cause of 
action, refused as being made at too late a stage of the ease* 


Appeal by the plaintiff, Laliteshwar Singh, from the judg- 
ment of Fletcher J. 

This suit was brouf^ht by the plaintiff, Laliteshwar Singh 
for a declaration of his title to the Durbhanga Raj and for the 
recovery of possession of the property of the Raj from the de- 
fendant, who was then in possession. The two widows of the 
late Maharajah were made party-defendants to the suit. 

The Durbhanga Raj is an ancient impartible Raj, and its 
properties appertain to the Raj and devolve on the successor 
to the Raj. 

In 1850, Maharajah Riidra Singh of Durbhanga died leav- 
ing four sons Moheshwar Singh, the eldest, Ganeshwar, the 
second and two other sons. His successor Moheshwar Singh 
died in 1860 leaving Lakshmishwar Singh, Ms eldest son, and 
the respondent Rameshwar Singh, and was succeeded to the 
Raj by Lakshmishwar Singh. Ganeshwar Singh died in 1903, 
leaving two grandsons by his predeceased eldest son, two 
grandsons by his predeceased second son, the appellant 

’‘' Appeal from Origmal Civil No. 15 of 1 90S* 
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Lalitesliwar Singh, his third son, and a fourth son. Lakshmi- 
shwar Singh died on the 17th December 1898 without leaving 
issue, and on his death his brother Rameshwar Singh entered 
upon and took possession of the Raj. On the 27th March 
1907 this suit was filed. 

It was alleged by the plaintiff that on the 28th August 1880 
the defendant Rameshwar Singh had renounced and re- 
linquished all his claims to the properties of the Raj, at the 
time held by his father Moheshwar Singh, that the defendant 
had long been separate in food and worship from his brother 
Lakshmishwar Singh, and that on the 28th August 1880 owing 
to disputes and differences between them they became separate 
in estate and were never thereafter re-united in food, worship 
or estate, whereas, he, the plaintiff, continued to be joint in 
estate with Lakshmishwar Singh until his death. The plaintiff 
further alleged that the succession to the Durbhanga Raj was 
governed by the ordinary rule of primogeniture subject to the 
kulachar or family custom whereby the reigning Raja had the 
power of abdicating and assigning the Raj in favour of his near- 
est immediate male heir, and that no such abdication or assign- 
ment had been made by the late Maharajah Lakshmishwar 
Singh. The plaintiff accordingly claimed, that on the death of 
the late Maharajah, he became entitled to succeed to the Raj 
and its property by survivorship. He added that he was 
ignorant of his rights until the recent claim by the defendant 
Maharanis to the property of the Raj. 

The defendant Rameshwar Singh denied that he had in 
any way renounced or relinquished his right of succession to the 
properties of the Raj, or that he had at any time become sepa- 
rate with the late Maharajah in estate and stated that a certain 
deed of the 20th August 1880 only purported to give him certain 
properties as a maintenance or hahuaim grant. He alleged 
that the succession to the Durbhanga Raj and its properties 
was regulated by the kulachar or family custom according 
to which the succession devolved upon the .next immediate 
male heir of the last holder, to the exclusion of females accord- 
ing to the rule of lineal and not ordinary primogeniture. The 
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defendant submitted that he had rightfully succeeded to the 
Raj on the death of Lakshmishwar Singh by virtue of the 
kulachar or family custom, by virtue of an adoption alleged to 
have occurred in November 1896, and lastly as the united 
brother of the late Maharajah. The defendant further alleged 
that in 1904, at the instigation of the plaintiflP, the widows of 
Lakshmishwar Singh instituted an action contesting the 
defendant’s title and claiming the Raj , and that on this 
action being compromised in March 1906 by a consent decree 
confirming the defendant’s title, the present suit was 
instituted for the purpose of harassment and extortion. A 
further plea of limitation was raised in. defence. 

The suit was set do'wn for settlement of issues. In his open- 
ing Counsel for the plaintiff admitted that the plaint required 
amendment. Fletcher J., however, on the 30th March 1908, 
dismissed the suit on the ground that the plaint could not be so 
amended as to disclose a valid cause of action. The judgment 
of his Lordship was as follows 

Fletchee j. This suit is .set down for settlement of issues. 

On Mr. Hill opening his case, it was admitted by him that the plaint re- 
quires some amendment. The question is whether the plaint can be so amended 
as to disclose a reasonable cause of action, which ought to be tried by this 
Court. 

? The suit is brought to recover possession of the Durblianga Raj estate. 
The present Maharaja is the brother of the deceased Maharaja. The 
plaintiff alleges in his plaint that the present Maharaja ceased to be joint in 
food, estate and worship with the deceased Maharaja, that the plaintiff’s 
father and the plaintiff remained joint in food, estate and w'orship with the de ■ 
ceased Maharaja and that upon the death of the deceased Maharaja in 1898 
the plaintiff in acoordance with the family custom succeeded to the Raj. 

That is an obvious error because the plaintiff’s father did not die until the 
year 1903 and if any one succeeded to the Raj, it must be according to the 
plaintiff’s own account his own father. That, as ^Mr. Hill says, is capable of 
being amended. 

Now, it is admitted by both sideshhat the Raj is an impartible estate. In 
fact thlxS is the substance of the plaintiff’s claim, viz . , that he succeeded to the 
Raj as an impartible estate. It is well established by authority that an im- 
partible estate is capable of alienation by the holder either inter vivos or by 
will. The only case in which this estate is to be considered joint is for purposes 
of succession and maintenance of the younger members of the family. The 
Raj is therefore to be considered joint estate only in the case for determining 
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who is to be tlie successor to the Baj and being an impartible estate the 
defendant could not have separated quoad the Baj from the late Maharaja. 

The plaintiff also alleges that by the or family custom the suc- 

cession to the Baj is governed by the rules of lineal primogeniture and not 
of ordinary primogeniture. It is however admitted that whether the succes- 
sion to the Raj is according to ordinary or lineal primogeniture, the right of the 
defendant is prior to that of the plaintiff unless it can be shown that the defend- 
ant separated in estate from the late Maliaraja. 

As 1 have already said, it is the plaintiff’s own case that the Baj is an im- 
partible estate and so incapable of partition, it follows, in my opinion, that 
there could be no separation in estate between the late Maharaja and the 
defendant quoad the Baj. 

In my opinion, the plaint in this ease'^cannot be amended so as to disclose a 
valid cause of action. The whole basis of the suit rests upon a separation in 
estate between the late Maharaja and the defendant with respect to tins im- 
partible estate, The suit is therefore, in my opinion, frivolous and vexatious 
and I order that the same be dismissed with costs including all costs reserved. 

From this judgment, the plaintiff appealed. 

Mr. Pugh, for the appellant. This suit should not have 
been dismissed on the pleadings. The proposition, that in the 
case of an impartible Raj , the question of the alleged separa- 
tion was immaterial, is, it is submitted, erroneous. The ques- 
tion of separation from the joint family is a material question 
of fact which must be decided on the evidence. The test of 
the right to succeed to an impartible Raj, is whether the claim- 
ant was joint with the late holder, or separate from him. The 
Privy Council has in numerous cases laid down this test as 
deciding the right to succeed: see Katama WatcMar v. The 
Bajah of Shivagunga (1), Stree Bajah Yanumula Venhayamah 
V, Stree Bajah Yanumula Boochia Vanhondora {2), Chowdhry 
Ohinfamun Singh Y, Mussamut Nowluhho Konwari (3), Peri- 
V. Periasmi (4), and Doorga Persad Singh v. Doorgd Kon- 
wari (5), Bam Nundon Singh v. JanJci Koer (6) was tried on 
the question of fact, whether there had been separation or not. 

In the present ease, the appellant’s claim as a joint cousin is 
prior to that of the respondent, a separated brother. It was 

(1) (1863) 9 Moo. I. A. 539. (4) (1878) L. B. 5 1. A. 61, 

(2) (1870) 13 Moo. I, A. 333. (5) (18 rS) I. L. E. 4 Calc. 190. 

(3) (1875) L. B, % I. A. 263, (6) (1902) L. R. 29 1. A. 178 ; 

I. L.B, 29_Cjalc. 8^8. ' 
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admitted in the Court of first instance that some amendment 
of the plaint was necessary. The amendment is of a formal 
nature to shew that the plaintiff’s cause of action arose ‘-n the 
lifetime of his father, as he must be taken to have abdicated 
in favour of his son, or at any rate, if not on the ITth December 
1898, on the father’s death in 1903, and to make it more clear 
that the plaintiff claimed priority over the sons of his predeceas- 
ed elder brothers, as the kulacharot family custom was of suc- 
cession by the rule of ordinary and not lineal primogeniture. 

Mr. Oarth {Mr. Dunne, Mr. Chakravarti and Mr. B. C. 
Mitter with him), for the respondent. It has ’been held in the 
later decisions of the Privy Council that an impartible estate 
is capable of alienation by the holder either inter vivos or by will : 
Thakur Shankar Baksh v. Dya Shankar (1), Sri Rajah Rao 
Venkata Surya Mahipati Rama Krishna Rao Bahadur v. Court 
of Wards and Venkata Kumari Mahipati Surya Rao {2), It 
follows that the owner of an impartible EaJ is the absolute 
owner, and the other members of the joint family during the 
life of the holder have no present interest in the Raj, and liav 
ing none, there is nothing to relinquish, and in Law there can 
be no separation, quoad the Raj. A member may cease to be 
joint in food and worship, but not quoad the Raj. All that 
exists during the life of the holder is a successionis. And 
this does not amount even to a reversionary right. Nund 
Kishore Lai v. Kanee Ram Tewary (3) was also referred to. 

Mr. Pugh, in reply. The decisions in the Privy Council 
cases cited against me cannot overrule the decisions in the 
Privy Council eases cited by me. They must stand together and 
be reconciled. During the life of the holder of an impartible 
estate, the interest of the other members may be a spes siicces- 
sionis, which would be no present interest. But this is not- in- 
consistent with the theory, that the test of the right of succes- 
sion on the death of the holder is whether the claimant was 
joint with the holder, or not. . 

Ctvr. adv. vulit. 

( 1 ) ( 1887 ) L, R. 15 r. A. 03 . ( 2 ) ( 1899 ) L. R. 26 L A. 8 i. 

(3) (1902) 1. L. B. 29 Oalc. 355> 
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AlACLEAisr C.J. This is a suit to recover possession of the 
Durbhanga Raj estate, one of great value. The present 
Maharajah is a brother of the late Maharajah ; and the 
plaintiff’s case is that the present Maharajah and the late 
Maharajah had long been separate in food and worship, and 
owing to disputes and differences between them, they 
on or about the 28th of August 1880 became separate in 
estate and were never thereafter re-united in food, worship 
or estate. He farther alleges that on or about the last- 
mentioned date the defendant Maharajah for valuable consi- 
deration moving from the late Maharajah renounced and re- 
linquished by deed all his claims to any of the properties move- 
able and immoveable held by Maharajah Moheshwar Singh or 
which might have been subsequently acquired and added there- 
to : that the late Maharajah died suddenly on the 17th Decem- 
ber 1898 intestate and without having abdicated or assigned 
the Raj, leaving no issue, natural or adopted, but leaving the 
plaintiff and the Maharajah defendant his brother, from whom 
he had been separated as aforesaid, and leaving behind him 
amongst other things, the property described in the schedule to 
the plaint, whereof he was the owner, being entitled thereto 
as an impartible Pvaj, subject to the custom or usage 

mentioned in the 10th paragraph of the plaint. Thecase of the 
defendant put shortly is that the Durbhanga Raj is an ancient 
impartible estate held and enjoyed by the defendant’s family 
for several centuries, and the devolution thereof, and the suc- 
cession to the said Raj are regulated by the kiilachar or family 
custom attaching to the said Raj, according to which the suc- 
cession devolves upon, and passes, to the next immediate male 
heir of the last holder, to the exclusion of females, according 
to the rule of lineal primogeniture : and the defendant denies 
that the rule of ordinary primogeniture governs such succes- 
sion as stated in the 10th paragraph of the plaint. He also 
says that it is wholly untrue that the defendant and the late 
Maharajah became, on the 28th day of August 1880, or at 
any time, separate in estate, the fact being that, on the 20th 
of August 1880, an arrangement was come to between the late 





i 



VOL. XXXVI.] 


■CALCUTTA SERIES. 


487 


Maharajah and the defendant, by which, according to the usual 
custom and practice of the family, certain properties Imown as 
Pargana Bachnr were given by the late Maharajah to the de- 
fendant to have and to hold the same as a maintenance or habu- 
a-M grant with the same incidents as are usually attached to 
grants made to junior members of the said Raj family. 

> In his argument before us, Counsel for the plaintiff relied 
upon the deed effecting this arrangement, and which is append- 
ed to the written statement, though not set forth in the plaint. 
The Raj admittedly is an impartible estate, and being an 
impartible estate the defendant could not have separated so 
far as the Raj is concerned, from the late Maharajah. 
All interest, the defendant could then claim in the Raj, was a 
Sfes successionis which was clearly not a subject for partition. 
In the suit brought by the defendant against the late Maharajah 
the question raised was whether the Raj was partible or not, and 
the compromise was based on the condition that the defendant 
withdrew that plea and not that the defendant accepted the 
terms offered as compensation for the rights which he had in 
the Raj, which in fact was then only a, spes successionis. 
There was nothing to separate. 

With respect to the case that succession to the property of 
the Raj is governed by the rule of ordinary primogeniture, 
and not by the rule of lineal primogeniture, it was conceded, 
that, whether the succession to the Raj was according to the 
rule of ordinary primogeniture or that of lineal primogeniture, 
the plaintiff cannot succeed unless he can show that the 
defendant separated in estate from Ms brother, the late 
Maharajah. But if it was an impartible estate there was 
nothing upon which separation of estate could operate. 

I now pass to the question of amendment. The suit was 
set down for settlement of issues. Counsel for the plaintiff 
admitted that without amendment, the plaint disclosed no 
cause of action. It is not clear what the proposed amendments 
were, nor is it clear that leave to amend was ever asked for: 
if it were admitted that the plaint as it stood disclosed no cause 
of action and an amendment was asked for, it would have been 
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preferaLie to ascertain what the amendment asked lor was, 
and if the Court thought that the amendment was permissible 
to have dealt with the case on the footing of that amendment. 
Eamfshwas apparentty nothing was said as to what the proposed 
Singh. amendment was to be. VThen the case came before ns. Counsel 
Ma^^an asked for leave to amend, and at the bar the amendment he 
asked for was of a very formal nature, merely to show how the 
defendant as a third son of Maharajah Kumar Ganeshwar Singh, 
who did not die until the year 1903, had become entitled to 
the Raj , notwithstanding the existence of other members of the 
family, the grandsons, who survived the Maharajah Kumar 
Ganeshwar Singh. We asked that these amendments should 
be reduced into writing ; this has been done and they assume 
a different and wider aspect. But the amendments, even if 
we allowed them at this late stage of the case, only show that 
the claim of the plaintiff is dependent upon the so-called separa- 
tion between the present Maharajah and his brother the late 
Maharajah, and, as has been shown, this Raj being impartible, 
there could be no such separation in estate. Apart from this, 
however, in the exercise of the judicial discretion which is 
vested in us, we think it is too late, at this stage of the case, 
to allow the amendment, which was not submitted or asked for 
to the Court of first instance. The appeal, therefore, must 
be dismissed. We think the suit is a vexatious one, and we 
dismiss the appeal with costs. 
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Harington and Brett JJ. concurred. 

Appeal dismissed. 

Attorneys for the appellant : Pugh <k Go. 

Attorneys for the respondent : B. N. Basn do Co. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Brands W, Maclean y }L,G»I.E», Chief Justice and Mr, Justice Brett, 

. 190 ' 9 ' 

In re MAUD ANDERSON.* -j. 

Insolvency— Indian Insolvent Act {11 and 12 Viet. c. 2 l)~Jur Miction— 

Summary proceeding— Order for Ejectment of insolvent Tenant, on applica- 
tion of Landlord, whether valid. 

Oil an application by the insolvent’s landlord, who was an admitted 
creditor in respect of arrears of rent, for an order that the insolvent should 
make over possession of the premises to the Official 

Beld, tliat there was nothing in the Insolvent Act, which enabled the Court, 
sitting m Insolvency, on a summary proceeding, to make at the instance of 
the landlord, what was virtually an order for ejectment against the tenant. 

Appeal by the insolvent, Maud Anderson. 

This was an appeal by the insolvent, Maud Anderson, from 
an order of Sharfuddin J., dated the 21st September 1908, and 

a subsequent order of Fletcher J., dated the 18th November 
1908. 

It appears that Miss Maud Anderson, a boarding house- 
keeper, was for some time prior to and at the time of her insol- 
vency a monthly tenant of the premises No. 77, DhurrumtoUah 
Street belonging to one Baloram Das at a rent of Es 300. 

On the 4th August 1908, she filed her petition in Insolvency, 
and on the same day, a vesting order was made, vesting all 
her property m the Official Assignee. Her schedule showed 
her total liability at Rs. 2,962, out of which the sum of 
Rs. 2,479 was set out as dueto thelandlord for arrears of rent. 

On the 1st September 1908, Baloram Das called upon 
the insolvent to make over possession of the premises imme- 
ffiately. On her failure to do so, on the 7th September 1908, 
he made an application, before the Commissioner in 
Insolvency, alleging that more than M. 3,000 was due for 
arrears of rent, out of which he had obtained decrees for rent 
amountmg to Rs. 2,843, and praying for “ an order that the 


* Appeal from Origiaai avU, No- 63 of 1908 
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insolveat may be ordered to show cause why she should not 
forthwith deliver up possession of the premises No. 77, 
Dhurrumtollah Street to the Official Assignee or to the peti- 
tioner, and in default why she should not be committed for 
contempt.” 

The matter came on for hearing before Sharfuddin J. on 
the 21st September 1908. The insolvent submitted that no 
order of ejectment could be passed against her on an apphca- 
tion in Insolvency; the Court, however, ordered the insolvent 
to over possession within a week to the Official Assignee. 
His Lordship observed as follows : — 

SHABJ'tJDDiN J. This is a rule calling upon the insoivent, Maud Anderson » 
to shew cause why she should not deliver possession of ISTo. 77, DhuiTumtoiiah 
Street in Calcutta to the Official Assignee or to the applicant, and in default 
why she should not be committed for contempt. It appears that the insol- 
vent filed her insolvency petition on the 4th August 1908, and with , that also 
she filed a schedule of property in possession, and in that schedule I find under 
the heading interest in land, houses, rents and other real estate no 
mention of any interest in the house in ciuestion”and it is described in the 
schedule as nil and the only two properties described as in the possession of 
the insolvent are two dog carts and one office-jaun. The contention on belialf 
of the proprietor of the house No. 77, Dhurrumtollah Street, is to the effect 
that the insolvent after being declared insolvent should .Viave delivered pos- 
session of the said premises to the Official Assignee or to Mm. So far as the 
delivery to himself is concerned, that part of the ease has been given up and 
the applicant confines his case to the first part, namely, that the insolvent 
make over possession to the Official Assignee wMch has not yet been done. 
Under section 7 of the Indian Insolvency Act, it is clear that all the interest of 
the insolvent on the making of the vesting order vested in the Official Assignee, 
and under section 21 of the said Act the Official Assignee has to take possession 
of all such interest of the insolvent and then to exercise his discretion as to 
whether he would keep the property in his possession or not. Learned Counsel 
appearing on behalf of the insolvent to shew cause concedes that under section 
21 all property should be taken possession of by the Official Assignee who is 
to elect whether he wiE keep possession of the property or not. Under these 
circumstances, I am of opinion that the insolvent should at once deliver 
possessionof the premises to the Official Assignee. As to her being committed 
for contempt, that I do not think I should do for although;;^the insolvent has 
not disclosed any interest in the premises No. 77, DhurmmtoEah Street, she 
has described herself as a boarding house-keeper caiTying on business at No. 77, 
DhurrumtoEah Street. Ido not think she has wilfuUy concealed her interest 
in the property in ciuestjon. In the above circumstances, I make the rule 
absolute bo far as it concerns the delix^ery of possession of the premises to tlie 
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Official Assignee. After the Official i\ssignee has taken possession it will be 
for him to decide what he will do wdth the property. He may allow" the insol- 
vent to carry on business in the premises if he chooses, or he may ask the 
insolvent to vacate. I direct the insolvent to make over possession within 
a' week. ' ■ 

Thereupon, the insolvent requested the Official Assignee to 
allow her to reside in the premises, but the Official Assignee 
refused to do so, and appointed the 28th September 1908 for 
the insolvent to make over vacant possession of the premises 
to him, when he proposed to make over possession to the land- 
lord. The insolvent failed to do so. On the 13th November 
1908, Baloram Das obtained a rule from the Insolvency Court 
calling upon the insolvent, to shew cause why she should 
not carry out the order of the 21st September 1908, and 
why in default she should not be attached for contempt.’’ On 
the 18th November 1908, the rule of the 13th Novem- 
ber 1908 was made absolute by Fletcher J. and it w^as ordered 
that a writ of attachment do issue against the person of the in- 
solvent on the 28th November, 1908, for disobedience of the 
order of the 21st September 1908. 

The insolvent appealed under section 73 of the Insolvent 
Act from the order of Sharfuddin J., dated the 2ist September 
1908, and the contempt order of Fletcher J., dated the 18th 
November 1908. 

iff. Avetoom, for the appellant. The Commissioner in Insol- 
vency had no jurisdiction to make the order of the 21st Sep- 
tember, 1908. It amounted to an order for ejectment at the 
instance of the landlord against the tenant. There is no pro- 
vision in the Insolvent Act allowing of such an order being 
made. An order of this nature could only be made on the ap- 
plication of the Official Assignee. 

The Advocate-General {Mr, Sinha) {Mr, C. G. Ghose with 
him), referred to In re Finley, Ex parte Clothworkers^ Company 
(1) with reference to the practice prevailing in England. The 
landlord’s position was one of hardship : the insolvent tenant 
neither could pay the rent, nor would she quit the premises. By 

• (1) (1888) 21 Q,B. I). 475. 
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section 22 of the Insolvent Act, I was debarred from distraining. 
The landlord’s only remedy was to ask the Court to order his 
premises to be made over to the Official Assignee, who would 
then elect to retain the property and be open to an action 
brought by the landlord, or make over the property to the 
landlord. Under section 26 of the Insolvent Act, the Court had 
power to make a similar order against a stranger : surely, the 
Court had jurisdiction to make the order against the insolvent 
himself. To relegate the landlord to a suit for ejectment, 
would subject him to loss of rent for a considerable interval. 

Maclean C. J. One Maud Anderson became insolvent on 
the 4th of August 1908. It appears that she was a monthly 
tenant of certain premises known as 77, Dhurrumtollah Street, 
at a rent of Rs. 300. On the 7th of September 1908, an applica- 
tion was made by her landlord the practical object of which was 
that the insolvent should be ordered to shew cause why she 
should not forthwith deliver up possession of those premises 
either to the landlord or to the Official Assignee. That matter 
came on for hearing, and notwithstanding the objection of 
Maud Anderson, the insolvent, the Court ordered the insolvent 
to make over possession within a week to the Official Assignee. 
She did not do that, and the result was that a contempt order 
was passed on the 18th of November 1908. She now appeals : 
and she says that the Court sitting in Insolvency had no juris- 
diction to make the first order. I think her contention must 
prevail. I can see nothing in the Insolvency Act which enables 
the Court to make at the instance of a landlord, what is 
virtually an order for ejectment against his tenant. It is said 
that her interest in this house vested in the Official Assignee. 
That would be true if she had any interest, but the landlord 
proceeds on the footing that the lease had determined, that 
Maud Anderson was a trespasser and that he was entitled to 
immediate possession. In this view, there was nothing to vest 
in the Official Assignee. If the Official Assignee thought he was 
entitled to and wanted possession, it was for him to have applied 
to the^^Court. But there are no provisions in the Insolvency 
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xAct wMcli enable the Court sitting in Insolvency on a summary 
proceeding like the present to make virtually an ejectment 
decree, at the instance of a landlord, against his tenant. The In re. 
appeal therefore succeeds and must be allowed with costs both Maciaan 


here and in the Court of first instance. The order for com- Xf.x 
mittal must also be discharged. I regret the result, because 
I think the appellant has been too smart for the other side. 

Brett J. I agree. 

Appeal allowed^ 

Attorney for the appellant : N, B. Sarhar 

Attorney for the respondent : P. L. De, 

j. c. 

APPELLATE CIVIL 

Before Mr. Justice Coxe and Mr. Justice Doss. 

SHAMALDHONE DUTT 1908 

V. A^7. 

LAKSHIMANI DEBI * 

Attorney and Client — Settled Account, re-opening of — Accounts settled on basis 
of Untaxed Bills — Fiduciary Belationship— Onus of Proof in Transactions 
between Attorney and Client — Independent Advice — Assignment of Promise 
sory Notes, validity of — “ Final decree '’ meaning of — Contract Act (IX 
of 1872), 8. m—Evidence Act (I of 1872), s. lit 

Where the plaiatiU, a soHcitor, had acted for the predecessor in title of 
defendants in various matters and had also from time to time advanced money 
to him and also received various suras on behalf of the plaintin, and subse- 
quently an account was settled on tin taxed bills between the plaintiff and the 
said predecessor of the defendants, in which an independent solicitor acted 
for the same, and, as a result, at first a mortgage and then three further charges 
ware executed in favour of the plaintifi, in a suit to recover the money due 
■ on. .these securities : — ' 

Held, first, that the mere existence of fiduciary relationship between attorney 
and client will not entitle the client to have a settled account, concluded by 

* Appeal from Original Decree, No. 229 of 1907, %ainsi the decree of 
Ambikacharan Mukerjee, Offg- Additional Subordinate' Judge' of Hboghly, 
dated March 29, 1907. 
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mortgage, re-opened unless cause be shown, ie., b, prirnd facie case 

is made out that the bills are extortionate, or at any rate incorrect. 

Lawless v. Mansfield (1) explained. La'mhert v. Still (2), Morgan v, 
Higgins (Z) axid Blagrave V, Boufh (4:) followed. 

Secondly 9 that if an attorney advises his client to take independent advice 
and the client does so, it is not the business of the attorney to see that the 
new attorney is doing his duty diligently. 

section 16 of the Contract Act taken with section 11 of the 
Evidence Act does not make it incumbent upon the attorney that, in order 
to prove his good faith, he must prove that all the accounts on which the settled 
account is based are correct. 

Fourthly, that according to the practice prevailing in the Original Side of 
the High Court, taxation of bills of solicitors is optional, and bills are often 
adjusted without such taxation. 

Monohur Doss v. Bomanauth Law (5) distinguished. 

Fifthly, if parties to a promissory note agree that, on the debtor execut- 
ing a bond in favour of a third person, the creditor would cancei the pro- 
missory note, the arrangement would be a perfectly valid contract although 
a promissory note is a negotiable instrument. 

Lastly, that where an order in precise terms orders accounts to be taken, 
it is a “ decree.” 

Ooverji Luddha v, Morarji Fun^a (6) not followed. Bahimhkoy Habibbhoy 
V. Turner (7) followed. 


Appeal by the plaintiff, Shamaldhone Dntt. 

This was a suit to recover money due on an indenture 
of mortgage, dated the 6th October 1898, and on three inden- 
tures of further charge on the same properties, dated respective- 
ly the 4th April 1900, 11th May 1901 and the 3rd August 1903. 

The plaintiff was the attorney, for a long series of years, 
of one Radhanath Mukherjee, deceased, whose widows are the 
defendants Nos. 1 and 2 in this suit and whose mother was the 
defendant No, 3, The mother died after written statement on 
her behalf was filed in the present suit. 

In pursuance of an order of the High Court, Mr. R. Bel- 
chambers, who had been previously appointed Receiver of 
the immoveable properties allotted by a partition-decree of the 
High Court to the said Radhanath Mukherjee, together vith 


(1) (1841) 1 Dr. & War. 557; 

58 B. B. 303. 

(2) [1894] 1 Ch. 73. 

(3) (1859) 1 Oif. 270. 


(4) (1856) 8 DeG. M. & G. 620. 

(5) (1878) I. L. B. 3 Calc. 473. 

(6) (1885) I. L. B. 9 Bom. 183. 

(7) (1890) I. L. B. 16 Bom. 155 ; 
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Radhanath. and' his, wife, executed in favour of the plaintiff the 
mortgage deed for Rs. 25,000 on the 6th October 1908 to meet 
debts and a decree in suit No. 227 of 1877 against the estate. 
Under another order of the High Court, passed in the same suit 
No. 227, the Receiver, ivith the other two, executed the inden- 
ture of the first further charge forRs. 5,000 in favour of the 
plaintiff on the 4th April 1900. Under a subsequent order of 
the High Court, they executed on the 11th May 1901 the 
indenture of the second further charge for Rs. 7,500 in favour 
of the plaintiff. Later on, under an order of the High Court 
passed in the same suit No. 227, the Receiver when discharged 
placed Radhanath and his attorney, the plaintiff, in joint pos- 
session of some' of the immoveable properties belonging to 
Radhanath and made over' to Radhanath 'alone all ' the papers 
of the main estate and placed him in possession of all other 
moveables and immoveables. More" than ^ a ■ year after this , 
Radhanath alone executed in favour of the plaintiff the inden- 
ture of fihe third' further' charge for Rs. 21,000 on the 3rd August 
1903. The consideration for the last indenture was stated to 
be made up of interest on the mortgage and the foUowing two 
charges, promissory notes executed' from time to time by 
Radhanath in |avour of the plaintiff and in favour of another, 
with interest and costs due to the 'plaintiff. 

Defendant No. 2 really contested the ' suit, putting the 
plaintiff to the proof of all the material allegations of fact 
in the plaint and contending, infer alia^ that inasmuch as the 
plaintiff^s bills of costs were not taxed, as they ought to have 
been, under an order of the. High Court, the plaintiff should 
not be allowed to recover the sum before taxation. 

The Subordinate Judge upheld the contention of the defend- 
ants holding that the bill of costs should have been taxed, 
and that as it was not done, accounts of the third further charge 
should bo re-opened, the bills taxed and then a commissioner 
appointed to take accounts and a decree drawn up thereafter. 
The plaintiff thereupon applied for taxation, but the Taxing 
Officer declined to tax the bills after this long lapse of time. 
The plaintiff, therefore, preferred this 
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Babu Harendra Narain Mitra {Babu TarMt Mohan Das 
wRH Mm), for tlie respondents, raised a preliminary objec- 
tion that no appeal lay as the decision of tlie Subordinate 
Judge was not a final adjudication, and it did not direct 
‘^‘ accounts to be taken ” in the technical sense of the words. 
The order was only interlocutory : Cover ji Luddhav. Morarji 
Punja (1). 

Babu Pravash Gha^idra Mitra {Babu Hira Lai Sanyal with 
him), for the appellant. The order is a final adjudication. It 
finally decided the dispute between the parties and set aside 
the third further charge and declared that it was not binding 
on the defendants. If a decree be passed on the basis 
of the taxed bills such a decree would not be a decree on 
the further charge in the suit, and so far as the validity of the 
final charge is concerned, the Court below has finally deter- 
mined the same. I rely on Eahimbhoy Habibbhoy v. Turner (2) , 
Dulhin Oolab Koer Y.Radha Dulari Koer (3) and Jogodislmry 
Debea v. Kailash Chundra Lahiry (4). Further, the order of 
the Subordinate Judge was an order ‘‘ directing accounts to 
be taken ” and is a decree ” within the meaning of section 2 
of the Civil Procedure Code. 

The accounts of a solicitor cannot be re-opened unless some 
error or overcharge be proved. Mere general charges of un- 
due influence will not justify a Court to re-open settled accounts, 
specially when such accounts are settled under independent 
advice. I rely on Lambert y. Still (5), Lewes v. Morgan (6), 
Hickson v. Ayalward (7) and Mohesh Chandra Bosu v. Eadha 
Kishore Bhattacherjee (8). The circumstances of the case 
Monohur Doss v. Romanauth Law (9) were quite different. 
In the present case there was independent legal advice, large 
remissions were allowed, evidence of settlement of accounts 


(1) (1885) I. L. K. 9 Bom. 183. (4) {1897) I. L. R. 24 Calc. 725. 

(2) (1890) 1. L. R. 14 Bom. 428 ; (6) [1894] 1 Ch. 73. 

(1890) I. L. R. 15 Bom. 155; (6) (1829) 3 Y. & J, 230. 

L. R. 18 I. A. 0. (7) 3 Mol. (Ir.) 15. 

(3) (1892) T. L. R. 19 Calc. 463. (8) (1907) 12 C. W, X. 28 

(9) (1878) I. L. R. 3 Calc. 473. 
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' there was no undiie influence. 

Bobu Harendra Narain Mitra, for the respondent. 
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attorney stands in a fiduciary relation to his clients, settled Lakshimani 
accounts between them can be re-opened without specific errors 
being alleged : Lawless v. Mansfield {!), Lewes v. Morgan (2) 
and Hickson v. Ayalward (3) are distinguishable. 

A solicitor must always be ready with his accounts. 

Assuming that the accounts are all fair and proper, still they 
should be gone into to disarm suspicion. As regards a soli- 
citor ’‘s duty to his client about accounting, see Brojendra 
Nath Mullick v, Luckhimoni Dassee (4), TJsmut Koovjar v. Tayler 
(5) and l7i the Matter ofThakur Dassee Dassee (6). MonohAir 
Doss V. Romanauth Law (7) is practically on all fours with 
the present case. 

The promissory notes in favour of Prakash not being assigned 
by him cannot confer any title to the plaintiff: Muham- 
7md Khiimar Ali v. Ranga Rao (8), Muthar Sahib Maraikar 
V. Iladir Sahib Maraikar (9) and Arunachala Reddi v. Subba 
Reddi (10). 

Babu Pravas Chandra Miim, in reply, referred to Morgan v. 

Higgins (11) and Blagrave v. Rouih (12). 

Cur. adv. vulL 


CoxB A 2 !rD Doss JJ. This was originally a case of con- 
siderable complexity, but for the purposes of this appeal the 
matters essentially in dispute may be stated at no great 
length. 

The plaintiff, Babu Shamaldhone Dutt, was the attorney 
of one Radhanath Mukherjee, a gentleman, who apparently 
devoted much of his life to litigation. The indulgence of this 


(1) (1841) 1 Dr. & War. 557 ; 

58R.R. 303. 

(2) (1829) 3 y. & J. 230. 

(3) 3 Mol. (It.) 15. 

(4) (1902) L L. R. 29 Calc. 595. 

(5) (1865) 2 W.R. 307. 


(6) (1906) I. L. R. 33 Calc. 827. 

(7) (1878) I. L. R. 3 Calc. 473. 

(8) (1901) LX. R. 24 Mad. 654. 

(9) (1905) I. L. R. 28 Mad. 544. 

(10) (1907) 17 M. X J. 393. 

(11) (1859) 1 Gif. 270. 


(12) (-1850) 8 DeG. M. & G. 620 ; 26 X J. Gh. 86- 
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taste involved Hm in great expenditnre^ and the plaintiff ad- 
vanced him considerable sums towards meeting it. For these 
advances, Radhanath Mukherjee executed a.t fest a mortgage 
and then three further charges in favour of the plaintiff, and 
the plaintiff brings this suit to recover the money due on these 
securities. We are not concerned in this appeal with the ori- 
ginal mortgage and the first two further charges. 

Tlie third charge was executed on the 3rd August 1903 for 
a consideration of Rs. 21,000 which, excluding fractions, was 
made up as follows 

Rs. ' 

Interest on mortgage and previous two charges 6 , 468 

Promissory notes executed by Radhanath for 
advances made by the plaintiff from time to 
time ... ... ... ... 14,870 

Interest on the same... ... ... 1,451 

Promissory notes executed by Radhanath in 
favour of Prakash Ghosh with interest 6,163 
Costs due to plaintiff ... ... ... 13,593 

Total ... 42,545' 

Deduct sum received by plaintiff from Radha 
■ Nath’s estate ,, ... ' ... ' ' ... 14,452 

Remitted by plaintiff out of the sum of Rs. 

13,593 above . ... ' ... " ... 7,093 ■ 

21,545 

Balance ... 21,000 

The Subordinate Judge with respect to the first item of 
Rs. 6,468 has left the calculation of the proper amount to be 
settled when accounts are taken. He is apparently satisfied 
of the liability of Radhanath on the hand notes, but with 
respect to the sum of Rs. 13,693 he has held on the authority of 
Monohuf Dobs y. Bomamuth Law (1) that the plaintiff ought to 
have had his bills taxed, and that as he did not , have them taxed 

riv (18781 1. L. B. 3 Calc. 473. 
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the accouEts'of. the third further charge should be re-opeued. 
Accordingly he directed that the accounts relating to the third 
further charge should be re-opened, that the plaintiff should 
get his bills taxed and then refiie them in Court ; that then a 
commissioner should be appointed to take accounts and there- 
after that a decree should be drawn up under section 89 of the 
Transfer of Property Act. 

The plaintiff then applied for the taxation of his bills. But 
we are told that after this lapse of time, the Taxing Officer 
declined to tax his bills without the orders of the Court. As 
the bills were old bills and related to several cases, the orders 
of the Court could not have been obtained without several 
applications, and as this would have cost money, and the result 
was doubtful, the plaintiff decided to present this appeal. The 
appellant takes objection to the finding of the Subordinate 
Judge on various questions of fact, but the main ground of 
the appeal is that the Court should not have ordered the 
accounts relating to the third charge to be re-opened. 

A preliminary objection is taken that no appeal lies as the 
order of the Subordinate Judge does not amount to a decree 
as defined in the Civil Procedure Code. It is urged that all that 
the Subordinate J udge has done is to order the plaintiff to have 
his bills taxed and that the stage of directing accounts to be 
taken has not yet been reached, nor has any right claimed been 
as yet adjudicated upon, so far as the third charge is concerned. 
Reliance is placed on the deGisionbi Cover ji Luddh/x^ v. Morarji 
Punja (1). But if that case can still be regarded as a correct 
statement of the law after the decision in Rahimhhoy Hobihhhoy v 
y^mer . (2), it does not really help the "respondent much. In 
that case the defendants were held liable to pay half of what- 
ever sum the Government Surveyor might certify to be due for, 
certain work. Further enquiries were made and a final decree 
was made later. The defendants appealed, and it was argued 
that the first order was a decree and that an appeal against 
it was barred by limitation.' The Court held that it was. not 

(1) fl8S5) I L. B. 9 Bom. 183. , (2) (1890) I. L. R. 15 Bom. 155 
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an adjudication that decided the suit, and on the point whether 
it was an order directing accounts to be taken they observed :~ 
‘ ■ The words ‘ directing accounts to be taken ’ are precise and 
technical, and as the order does not fall within that descrip- 
tion we must hold that it is not a decree.” The natural in- 
ference is that if the order had , in precise terms , ordered accounts 
to be taken, as is the case here, the Court would have regarded 
it as a decree. And clearly a Court would be disposed to 
construe the definition of a decree with extreme strictness far 
more in such a case, where if the order complained of was re- 
garded as a decree, the appeal was barred by limitation, than 
in a case like the present, where the sole question is whether 
the appeal should be made now or a little later when some 
further orders, more or less of a formal character, have been 
made. It must be remembered that the plaintiff has endea- 
voured to carry out the orders of the Court, and that it 
is only when he has found that they cannot be carried" 
out without expense and risk that he has preferred this appeal. 
The matter , however, may be put on a wider ground. The 
point on which this appeal almost exclusively turns is the 
question whether the accounts relating to the third charge 
should be re-opened. The third charge contains a formal cove- 
nant to pay Rs. 21,000, and the effect of the learned Subordinate 
Judged decision is that the defendants are held not liable to 
perform this contract, as it stands, because the plaintiff being 
in a position of active confidence towards Radhanath Mukherjee 
has failed to prove that he exercised no undue influence. This 
seems to us a clear adjudication, deciding the suit so far as the 
third charge is concerned. The fact that the learned Subor- 
dinate Judge intends hereafter to adjust the equities arising 
out of the contract does not in any way do away with his ad- 
judication that the contract, as it stands, is not binding on the 
defendants. We think therefore that the Subordinate Judge's 
order is a decree, and that the objection, that no appeal lies, 
must fail. 

We turn now to the main point in dispute, namely, 
whether the defendants,: who are the ■ successors; in-interest; of 
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Radlianath AIukherjee, are entitled to have the accounts relat- 
ing to the further charge le-opened, on the grounds that the 
plaintiff ought to have had his bills of costs taxed, and that, 
as he did not have them taxed, they must be further examined 
before they can be accepted as sufficient consideration for 
the mortgage. 

Several English and Irish cases have been laid before us 
on this point. But in our opinion the authorities cited do not 
bear out the defendants® case. The contention of the defend- 
ants is that an attorney, being bound to have his bills taxed, 
is liable to have his bills re-examined, if he sues on a bond to 
pay a sum found on a settlement of untaxed bills to be due to 
him. Now, the decision in In re Wehh. Lambert y. Still {1) is 
wholly against the contention, but the learned pleader for the 
respondent relies on Laioless v. Mans-fieM (2). That case cer- 
tainly goes a great way in his favour, but it is not of so high an 
authority as the decision in Lambert v. Still {!), and even in 
Lawless v. Mansfield ( 2) all that was decided was that where the 
relation of attorney and client subsists, in questions of accounts 
between the parties the common rule (that accounts will be 
re-opened only on errors being proved) does not prevail. 
Though the part35^ only alleges generally that the accounts are 
erroneous, the Court will make a decree opening the accounts, 
if sufficient cause be shown.®® It is not laid down that the 
' mere existence of the relation of attorney and client is sufficient, 
in the absence of all reasons for suspicion, to justify disre- 
gard of a formal contract and the re-examination of the accounts 
on which it is based. That the words if sufficient cause be 
shown ®® are not mere surplusage was pointed out in Morgan 
V, Higgins (3) and in Bhgram v. Ronth (4) it was held that what 
was said m y, Mansfield (2) was not meant to apply 

and could not apply to a mortgage for bills of costs only. 

In our opinion, therefore, these oases do not justify us in 
holding, in the absence of evidence that there is anj’thing open 
to suspicion in the third further charge that .' the ' plaintiff' is ■ 
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botmd to show that the bills, for. the payment of which the 
bond in suit was in part given, were jnst and reasonable. 

Passing from the consideration of these cases, which after 
ail are a safe guide in this country only in so far as they are in 
accordance with the provisions of the Contract Act, we may 
add that nothing in the Contract Act requires the re-opening 
of the accounts. Section 16 only presumes undue influence 
by a person in a position to dominate the will of another , when 
the contract appears on the face of it to be unconscionable. 
Section 111 of the Evidence Act throws upon: a person stand- 
ing in a fiduciary relation to another the burden of proving 
that he acted in good faith. The expression good faith 
is not defined in the Evidence Act, but to prove the good faith 
of a contract it certainly is not necessary to prove that all the 
accounts on which the contract is based are correct. 

The main-stay of the respondent’s case on this point is the 
decision in Monohur Dass v. Bomanauth Law(l) already cited. 
Under the rules of this Court on the Original Side (Belchambers 
S28) attorneys have to have their bills taxed every year, and if 
an attorney receives payment for untaxed costs he is liable to 
he struck off the rolls. To this rule, however, there is a note 
affixed that the rule has not been observed since 1362, that in 
all cases taxation is deemed to he optional, and bills of costs 
are not infrequently adjusted without taxation. In the case 
cited the attorney offered to have these bills taxed, but his 
client refused. His client had no independent legal advice and 
was the client of the attorney till the latter sued on the mort- 
gage which the former had given him for the amount due on 
his hills of costs, and he had a case before the attorney as arbi- 
trator. It was held that the client was entitled ^ to have the 
hills re-opened and taxed. In the present case, however, the 
attorney had done a . good deal more than offer to have his bills 
taxed. He had filed ' the hulk of ' them .in the taxing office , and : 
he swears that he pressed hiS' client during the conBiderable : 
period that they lay in that office to have them examined. As 
he had paid the tax .himself in advance, it is natural to .suppose 

(iy(1878) X n.K.. 3:cto!c.:4m 
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at the delay in the examination of the bills was not due to 1908 
difference between this case and that Sha^i,- 
IS that the client had independent legal advice, or at any 

rate the opportunity of getting it. 

It appears to us that the defendants are bound to make 
a pnmd facie case that the bills were extortionate, or at 
any rate incorrect, before they can ask the Court to re-examine 
kern in a suit on a mortgage bond given for their discharge. 

We may say at the outset that they have failed in our opinion 
to make out any such ease. The bffls have been produced, 
u t ough uhe plaintiff has been subjected to a long and harass'^ 

ing cross-examination, not a question has been put to impugn 
t e accuracy of the items in the bills. We might perhaps leave 
tee matter there, but as it has been discussed at length we think 
teat we should, in justice to the plaintiff, deal with the evidence 

on the other side, which in our opinion shows conclusively that 

tee plaintiff took no advantage of Radhanath, but in fact 
treated him with liberality. , i 

negotiations which terminated in the third further charge 

cgan in April 1902. At that time Radhanath’s property was 
^ the hands of Mr. Belohambers, who had been appointed 
eoeiver, as far back as 189.5, in a suit brought by Raja Srinath 
“Oy. The plaintiff swears that Radhanath at that time ex- 
ammed the accounts and the draft bills, the bulk of the original 
bills being in the taxing office, and agreed to pay Rs. 6,500 in 
rail discharge of them, the sum of Rs. 7,093 being remitted 
by the plaintiff at the entreaty of Radhanath. This story is 
corroborated by the plaintiff’s partner and by Satya Charan, 

Radhanath’s mother’s first cousin. This gentleman lives 
raa house of the plaintiff, and his independence is attacked. 

Ihere is also a slight discrepancy as to whether the transaction 
was effected in the house or the office, but we attach no impor- 
tance to it. It is probable that the business was not finished 
in a day and was discussed both at home and at office. If ijhis 
evidence stood by itself we should consider it entitled to res- 
pect, even if it were not regarded as conclusive. The witnesses 
are raspectable people, and their evHence standi wholly 
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uncontradieted. But it does not stand by itself , but is , on the 
contrary, strongly corroborated by all the circumstances of 
the case. In the first place Radhanath was not the man 
to agree to pay Rs. 6,600 without good reason. An attempt 
has been made to represent him as incapable of business. 

But the evidence of IMr. Belchambers shows that he was 
a man of ordinary intelligence. He seems to have been 
always engaged in litigation. Priyanath, the principal witness ! 
for the defendants, says that housed not to listen to anyone, 
and that though he took advice he did not act upon it. The 
description given of Radhanath by this witness suggests rather 
an obstinate, headstrong man, not prone to take advice and 
not likely to enter into agreements to pay large sums of money 
for the asking. Yet not only did he agree to the payment of 
Rs. 6,500 on account of these bills, but he repeated that agree- 
ment a year later, and during his life never showed any signs of 
desiring to resile from it. The further charge was recognised 
in a written statement filed by him a year later, in June 1904, 
and interest was paid on it up to July 1904, a few months be- 
fore his death. It is not improbable that if he had lived, this 
defence would never have been set up. The bulk of the bills, 
as we have said, had long been deposited in the ta vin g office, 
and the tax had been paid in advance. No reason for deposit- 
ing them there can be assigned except that the plaintiff desired ij 
to have them taxed. This fact itself suggests that the bills 
were not extortionate, for if the total of a bill is reduced by a 
sixth by the Taxing Officer, the attorney has to pay the whole 
tax. Inciuded in the accounts of the third charge are some 
taxed bills, and the largest of them was reduced by 10 per cent, 
only. This is an indication, so far as it goes, that the plaintiff ’s 
bills, at any rate those sent in to the Taxing Officer, were not 
extortionate. 

There is also another eircumstaiice in the plaintiff ^s favour. 

The settlement of accounts was in April 1902. In the follow- 
ing month the estate of Radhanath was released from the 
charge of the Receiver, and handed overto the joint manage- 
ment of Radhanath-' . and, ■ the ' plaintiff,- , ' The plaintiff' was in 
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sole charge of the receipts and expenditure, paying Radha- 
nath a fixed monthly allowance. This arrangement was of 
course favourable to the plaintiff, and it may reasonably be 
inferred that he and Radhanath had arranged together for 
the payment of Raja Srinath Roy, and the transfer of the 
estate from the Receiver to their hands. All this must have 
taken some time. It seems very unlikely that the plaintiff 
would have selected this occasion of all others to try to ob- 
tain Radhanath’s assent to pay off his dues, if those dues were 
really extortionate. Radhanath might easily have discovered 
the fact, if really he w'as being cheated, and in that case the 
plaintiff’s chances of obtaining with his aid joint possession 
of the property as security for his advances would have been 
seriously jeopardised. He had every reason at that time to 
keep Radhanath in good humour, an object which an un- 
timely insistence or an extortionate biU would probably have 
frustrated. All these circumstances indicate that the bills 
were reasonable. No doubt if they had been taxed the sum 
of Rs. 13,593 would have been reduced probably by a sum | 
between one and two thousands. But we have no doubt that 
Radhanath was greatly benefited by this agreement to pay 
only Rs. 6,500. 

This suit, however, is not based on the promissory note for 
Rs. 6,500 which Radhanath executed in April 1902, but on the 
further charge which was executed years later. If reaUy 
the promissory note was extortionate, it is difficult to believe 
that Radhanath would not have discovered the fact by July 
1903. The conduct of the plaintiff at the time that the further 
charge was executed completely exonerates him in our opinion 
from any suspicion of bad faith. He advised Radhanath to 
consult another attorney and accordingly Radhanath went to 
Mr. J. C. Dutt. Mr. Dutt examined the draft, suggested altera- 
tions and examined the aemindari accounts. As to whether 
he examined the plaintiff’s bills of costs, there is some conflict 
of evidence. Mr. Hutt says that he did so, while the plaintiff 
and his partner say distinctly that Mr. Dutt did not examine 
the bill. But it is possible that they may not have known the 


1 , 908 . 


Shamal- 

Dutt 


V. 

Lakshimani 

Debl 


CALCtFTtA SERIES. [YOL. XXXVl 


facts. Tlie Mils, if they were examined at all by Mr. Dutt, 
were examined by him at his own office and were brought to 
him by Radhanath. Radhanath may well have had some 
cliffidence in re-examining bills which he had agreed to pay a 
year before and may have obtained them surreptitiously 
from the plaintiff’s office. This is of course a mere conjecture, 
but some such conjecture is necessary to explain the facts. 
Not only does Mr. Dutt swear that he examined the bills, but it 
appears that this matter of Radhanath’s liability for Rs. 6,500 
on account of these bills was entered in the draft by Mr. 
Dutt himseff, and it is difficult to see where he obtained this 
information if he was not consulted on this very point by Eadha- 
nath. The plaintiff evidently did not suggest the inclusion 
of this hability in the further charge. 

EinaUy , it is not suggested that Mr. Dutt is in coUusion with 
the plaintiff. There is nothing to rebut the plaintiflPs state- 
ment that he did not advise Radhanath to consult any parti- 
cular attorney. Radhanath apparently went to Mr. Dutt of 
his accord and consulted him. Even assuming that Mr. Dutt 
did not examine the bills there is nothing to show that the bills 
were withheld from him, or that he would not have been given 
full opportunities for examining them if he or Radhanath had 
asked to see them. In these circumstances, even if Mr. Dutt 
did not examine the bills, the fact is of no importance. 
An attorney may be bound in certain circumstances to advise 
his client to take independent advice. But when he has done 
so more cannot be required of him. It is not his business to 
see that the attorney selected by his cMent fulfils his duties to 
his client and is guilty of no remissness or negligence. If he 
sends his client to another attorney and is ready to comply 
with all reasonable demands for information^ he cannot be 
expected to do more or to be responsible for another’s omis- 
sions. . 

With regard to tMs question of the costs due to the plaintiff, 
it is urged that, though he received Rs. 7,100 from the Manager 
of the Junsi Estate as costs, he credited Radhanath with only 
Rs.' 4,860. To this if fe replied that the sum of Rs. 4,B60'was 
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paid by the Receiver in advance, and when it was recovered 
from : the Jiinsi Estate the .snm was credited to Radhanath. 
The rest was due to the plaintiff as costs between party and 
party inenrred after December 1901, and therefore had nothing 
to do with the account of the sum of Rs. 6,500 which related 
to costs between attorney and client inenrred up to December 
1901. The materials on the record do not jnstify any clear 
finding on this point, and therefore do not jnstify the re-open- 
ing of the acconnt of the plaintiff^s bills of costs. 

We have no doubt that Radhanath was greatly benefited 
by the plaintiff^'s acceptance of Rs. 6,500 in Ml discharge of 
his bills of costs. We think that before the further charge, on 
which this suit was based, Radhanath had a full opportunity 
of taking legal advice on his liabilities, of which he availed 
himself as far as he and his adviser thought necessary. The 
case is therefore quite distinguishable from Momhur Doss v. 
BormnautJi Law (!) which decision indeed proceeded on the 
special circumstances of the case rather than laid down any 
general principle of law. Taking this view, we find that the 
defendants are not entitled to have the accounts relating to the 
third further charge re-opened on the ground that the plaintiff’s 
bills of costs were not taxed. 

This is by far the most important point in the case and it is 
not necessary to discuss the other points at much length. The 
other items of the accounts are attacked in cross-appeal. With 
respect to the sum of Rs. 6,465 on account of interest on the 
former charges, it is said that if the payments of interest 
made by the Receiver had been credited on the days of pay- 
ment, the sum due on this account would have been much less. 
On the other hand it is said that, as the mortgage and charges 
provided for the payment at certain rests, it was right to credit 
the money on the date of the rests and not on the days of pay- 
ment. The matter has not been discussed by the Subordinate 
Judge, No account showing how interest has been over- 
charged, has been laid before us by the learned pleader for 
the respondents, and all that we need say on the matter is 
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that we have been given no satisfactory reason for re-opening 
the account of interest given in the further charge. 

As regards the sum of Rs. 14,870, it is urged that there is 
no proof of the appropriation of the money advanced on the 
hand-notes to the repairs of the embanlcment or to the payment 
of the rent. But most of these notes were executed before the 
estate was released from the control of the Receiver. The 
largest sum, namely, Rs. 6,100 was advanced in January 1903, 
after the estate had been released, but this was paid to satisfy 
the decree of Harendra Lai Roy, under which the property of 
Radhanath had been attached. We are informed that this 
was the property in suit, but the fact that this point has not 
been fought out in the trial of the case indicates that the 
opposition to these hand-notes is hopeless. The next largest 
sum, w., Rs. 4,100 was advanced while the estate was still in 
the Receiver’s hands and is credited in the Receiver’s book. 

With respect to the payment of Rs. 6,163 on account of 
hand-notes executed by Radhanath in favour of Prakash Ghose, 
the plaintiff grandson, it is urged that the hand-notes 
were not really paid off, and that as they were not endorsed by 
Prakash Ghose in favour of the plaintiff, the payment is not a 
valid consideration for the mortgage. The first point seems 
to us of no importance, even if we saw any reason for doubting 
the unrebutted evidence of the plaintiff and his grandson that 
the notes were paid off. It is perfectly clear that the money 
was due and that the parties met to arrange about its payment. 
If Prakash Ghose told Radhanath that on his executing the 
mortgage in favour of the plaintiff he (Prakash Ghose) would 
cancel the hand-notes and Radhanath agreed to this arrange- 
ment that would be a perfectly valid contract whether any 
money changed hands or not. As to the second point, it does 
not arise at all. It has been pointed out that an assign- 
ment of a negotiable instrument can only be effected by endorse- 
ment. But here notwithstanding an inaccurate remark in 
the further charge, there was never any question of an assign- 
ment at all. The parties did not wish to negotiate the note, 
but to put an end to it ; and to say that a negotiable instrument 
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can only be put at and to by endorsement, is obviously in- 
correct* Shamai- 

Another objection raised is that the plaintiff had no right Dutt 
under the order of this Court of the 22nd May 1902, to devote Lakshihami 
a portion of the sum of Rs. 14,452 in his hands to the payment! .Dsbi. 


of his bills for Es. 6,500, as that order authorised the plaintiff 
to manage the property with Radhanath and to apply the 
balance of the income after the charges had been paid to the 
payment of his incumbrances. But, in the first place, the 
order was an enabling order. It authorizes the plaintiff to 
apply the balance to his incumbrances, but it did not 
render it obligatory on him to do so. Secondly, it is clear 
that there was no real balance at all, and consequently 
no portion of the balance was applied to the payment of the 
plaintiff^s bills. The plaintiff had advanced at least Rs. 14,870, 
a sum in excess of the amount of Rs. 14,452 in his hands, to- 
wards the expenses of the estate, and had no balance over to 
apply to his mortgage. * 

We think, therefore, that all the grounds put forward for 
re-opening the accounts relating to the further charge fail. The 
result is that an account will be taken of what will be due 
to the plaintiff or account of the mortgage and three further 
charges with interest and costs of both Courts on the 7th Feb- 
ruary 1909. If the defendants fail to pay this sum on or be- 
fore that date, the plaintiff will be entitled to sell the property 
h3q)othecated to him in the usual way. 

The decretal amount will bear interest at the rate of 
6 per cent, after the said date. 

The cross-appeal will be dismissed with costs. 

Appeal attowea. 
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Before, Mr, Justice Mitra and Mr, Justice CMUy, 

MATHURA NATH ROY CHAUDHURI 

BASANTA KUMAR CHAKRAVARTI.^ 

Appeal — Bengal Tenancy Act (VIII of 1885), ss, 106, 109 A— Civil Procedure 
Code (Act XIV of 1882), ss. 558, 560 — Appeal from Order under s, 106 of 
the Bengal Tenancy Act, if lies to High Court. 

Section 588 of the Code of Civil Procedure does not apply to orders under 
s. 106 of the Bengal Tenancy Act. 

Held, further, that s. 109A, sub-section (3) of the Bengal Tenancy Act 
limits the power of the High Court to the hearing of second appeals and not 
appeals from orders either under s. 658 or s. 660 of the Code of Civil Procedure. 
Mothur Chandra Majumdar v. Tara Sunhar Chose (3) relied on. 

Appeal b*y the petitioners, Mathuranath Roy Chaudhnri 
and others, for revival of appeal in the lower Court. 

An appeal under section 109A of the Beng^ Tenancy 
Act was filed in the Court of the District Judge of Backerganj 
on the 31st January 1907. The hearing of the appeal was fixed 
for the 18th April. On that date the appeal was not heard for 
want of time and the Court fixed the 3rd May for hearing of the 
appeal. The appeal was dismissed on the latter date in 
default of the appellants. A petition for revival of the appeal 
was filed on the 9th May and was rejected on the following 
day. The appellants, thereupon, filed this appeal against the 
order dismissing the application. 

Bahu GuTiada Charan Sen, for the respondents, took a pre- 
liminary objection to the hearing of the appeal contending 
that section 688, C. P. C., did not contemplate appeals in such 
cases. 

• Appeal from Order, No. 325 of 1907, against the order of J. D. Cargill, 
District Judge of Backerganj, dated May 10, 1907. 

(1) (lEOSjTC. W. N. 440. 
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Babu JanaU Nath Pal, for the appellants. The recent case 
of Hare Krishna Mahanti v. Bhusan Chandra Mahanti (1) is in 
my favour. 

[Mitba J. The case you cite is inapplicable. It was a 
case under the old Act.] 

Mitba and Chitty JJ. A preliminary objection has been 
taken to the hearing of this appeal on the ground that section 
588, Code of Civil Procedure, does not apply to proceedings 
under section 106 of the Bengal Tenancy Act. Section 109(A) , 
sub-section 3, confines the power of the High Court to the 
hearing of second appeals and not appeals from orders, either 
under section 558 or section 560. In Mothur Chandra Majum- 
dar V. Tara Sunlcar Ghose (2) this Court declined to allow an 
appeal from an order under section 562, Code of Civil Procedure, 
made by a special Judge exercising the powers given to 
him by section 109 (A). The same principle also applies to this 
case. We accordingly dismiss this appeal with costs. 

Appeal dismissed. 
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Appeal — Bengal Tenancy Act {VIII of 1885) ^ ss, 106, 109A— Civil Frocedure 

Code (Act XIV of 1882), sa, 558, 560 — Appeal from Order under 106 of 

the Bengal Tenancy Act, if lies to High Court, 

Section 688 of the Code of Civil Procednre does not apply to orders under 
S.106 of the Bengal Tenancy Act. 

Held, further, that s. 109A, sub-section (3) of the Bengal Tenancy Act 
limits the power of the High Court to the hearing of second appeals and not 
appeals from orders either under s. 558 or s. 560 of the Code of Civil Procedure. 

Mothur Chandra Majumdar v. Tara Sunhar Chose (I) relied on. 

Appeal Hj the petitioners, Mathuranath Roy Chandliuri 
and others, for revival of appeal in the lower Court, 

An appeal under section 109A of the Bengal Tenancy 
Act was filed in the Court of the District Judge of Backerganj 
on the 31st January 1907. The hearing of the appeal was fixed 
for the 18th April. On that date the appeal was not heard for 
want of time and the Court fixed the 3rd May for hearing of the 
appeal. The appeal was dismissed on the latter date in 
default of the appellants. A petition for revival of the appeal 
was filed on the 9th May and was rejected on the following 
day. The appellants, thereupon, filed this appeal against the 
order dismissing the application, 

Bobu Owmda Charan for the respondents, took a pre- 
liminary objection to the hearing of the appeal contending 
that section 588, C. did not contemplate appeals in such 
:na8es. . ■ ■ 

Appeal from Order, Ho. 326 of 1907, against the order of B. Cargill, 
District Judge of Backerganj, dated May 10, 1907. 

C) ( 5^03) *7 C. W. H. 440. 
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Sabu JanaM Nath Pal, for the appellants. The recent case 
of Hare Krishna Mahanti v. Bhusan Chandra Mahanti (1) is in 
my favour. 

[Mitea J. The case you cite is inapphcable. It was a 
case under the old Act.] 

Mitea and Chitty JJ. A preliminary objection has been 
taken to the hearing of this appeal on the ground that section 
588, Code of Civil Procedure, does not apply to proceedings 
under section 106 of the Bengal Tenancy Act. Section 109(A), 
sub-section 3, confines the power of the High Court to the 
hearing of second appeals and not appeals from orders, either 
under section 558 or section 560. In Moihur Chandra Majum-- 
dar V. Tara Sunkar Ghose (2) this Court declined to allow an 
appeal from an order under section 562, Code of Civil Procedure, 
made by a special Judge exercising the powers given to 
him by section 109 (A). The same principle also applies to this 
case. We accordingly dismiss this appeal with costs. 

Appeal dismissed. 

' S. M, 
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APPEAL FROM ORIGINAL OIVIL. 

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr» Justice 
Harington and Mr. Justice BretU 

In re H. R. COBBOLD, an Insolvent.* 

lnsolv&ncy~Iiviian Insolvent Act {21 and 12 Viet,, c. 21)t s. 7S- — Practice — 

Appeal hy petition— Petition hy creditor not included in schedule — Juris- 
diction of High Court in its Appellate J urisdiction — Distribution of 
Dividends. 

On an application for relief under section 73 of the Insolvent Act, to the 
High Court in its appellate jurisdiction by a creditor, whose claim at the time 
of the final discharge was by some inadvertence not entered in the 
schedule, the insolvent, however, having notice of and acknowledging the 
claim and knowing of the omission:—* 

Held, that the High Court, in its appellate jurisdiction, had jurisdiction 
to intervene, and to order that the creditor be entered in the insolvent’s 
schedule, and that he do rank as creditor, as well in respect of past as of future 
dividends. 

Iksolveistcy. 

This was an application to the Appeal Court, under section 
73 of the Insolvent Act, made by the Milwaukee Bag Company 
whose name was not included in the insolvent’s schedule 
of creditors, as a party ‘‘ aggrieved ” by the order of final 
discharge of the insolvent. 

The Milwaukee Bag Company was an American Company 
carrying on business at Milwaukee in the United States of 
America. 

On the 2nd April 1906, Henry Ealph Cobbold filed his 
petition in Insolvency, and thereupon a vesting order was 
made, directing that the estate and effects of the insolvent 
be vested in the Ofi&cial Assignee. On the 4th September 
1906, the insolvent filed his schedule of creditors omitting, 
however, the name of the Milwaukee Bag Company whose 
claim against the insolvent amounted to 39,292 dollars, the 
equivalent of over Es. 1,22,000. On the 3rd February 1907, 

* Appeal from Ongiuai Civil, Ko. 11 of 1908, 
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the insolvent was granted his personal discharge, and on the )908 
7th February 1907, an order nisi was made for his final dis- Cobbold, 

AN 

.Cliarge* Insolvent 

Ih May 1907 , the American Company instructed a firm ^nre. 
of solicitors in Calcutta, in connection with their claim, and 
subsequently forwarded to them an affidavit in proof of their 
claim. On the 3rd September 1907, the affidavit of claim 
was submitted to the Official Assignee who, however, replied 
that as the claim had not been entered in the insolvent’s 
schedule an order of Court would be necessary to entitle the 
Company to rank as creditors. On the 5th September 1907, the 
affidavit of claim was forwarded by the solicitors of the cre- 
ditor Company to the insolvent’s solicitors. On the 9th Jan- 
uary 1908, the latter replied that the insolvent had considered 
the claim and would admit it subject to the creditor Company 
undertaking to assent to his final discharge when the proper 
time came, and on the 23rd January 1908, they returned the 
affidavit of claim to the solicitors of the creditor Company. On 
the 28th February 1908, the Company’s solicitors forwarded 
to the insolvent’s solicitors for approval an engrossed form of 
petition for the amendment of the schedule of the insolvent 
by the inclusion of the Company’s claim, so as to enable the 
Company to obtain the benefit of any dividend declared or to 
be declared by the Official Assignee out of the insolvent’s 
estate. 

On the 3rd March 1908, the insolvent through his solicitors 
applied for his final discharge and thereupon an order was 
passed by Fletcher J. making the order absolute. 

On the 11th March 1908, the insolvent’s solicitors returned 
the petition of amendment of the creditor Company to the 
latter’s solicitors with a letter in the following terms : “ We 
find ourselves in a very awkward position, as before signing your 
petition we thought it necessary to send same to the Official 
Assignee for inspection and he did not return same until after 
final discharge had been applied for and granted, and he now 
says that it is too late to amend the schedule. We now return 
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the petitioE signed and shall be glad to assist yon in any way 
we can in getting the schedule amended.”^ 

Thereupon, the Milwaukee Bag Company made the present 
application, praying inter alia ^ (i) that the order of final dis- 
charge, dated the 3rd March 1908, maybe cancelled and that 
the petition of the insolvent for final discharge may be returned 
to the Insolvent Court for re-hearing, (ii) that the Company 
may be entered in the insolvent’s schedule as creditors to the 
amount of 39,292 dollars and rank as creditors for the purpose 
of receiving future dividends, (iii) that the Official A ssignee may 
be directed out of moneys in his hands belonging to the insol- 
vent’s estate to pay to the Company past dividends upon their 
debt at the same rate as the dividends paid upon debts already 
proved before any further dividend is declared or paid. 

Mr. Gregory {Mr. CameZZ with him), for the creditor Company. 
At the time of applying for and obtaining his final discharge, 
the insolvent had full notice of the Company’s claim, and full 
knowledge that the Company had not been included in the 
schedule of creditors. The Company took aU the steps 
necessary to have their claim included, and through some 
inadvertence this was not done. One of two courses was open 
to the creditor Company ; to come in and prove their claim 
under section 41 of the Insolvent Act, or to appeal by petition 
under section 73, from the order of final discharge as 
“persons aggrieved.” It is not desired to open up the 
insolvency proceedings by pressing for the cancellation of the 
order of final discharge, unless it be necessary. The creditor 
Company would be satisfied with an order in terms of 
prayers 2 and 3 of their petition. 

Mr. Stohes^ iot the insolvent, consented to an order being 
made in terms of prayers 2 and 3 of the petition. 

Maouean C. J. This really is not an appeal from a decision 
of Mr. Justice Fletcher, for he passed no order in the matter. 

It is an application under section 73 of the Insolvent Act and 
we have ample jurisffiction^^t^^ the order which w© propose 
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to do. The Official Assignee has not appeared before us but 
the insolvent has and he does not Object to the order. 

It is quite clear from the correspondence and the evidence 

in the case that the present appellants considered that they 
ought to have been entered in the schedule of the creditors in 
respect of the amount they claimed and those who represented 
the Official Assignee took the same view, and in fact a petition 
was presented for amending the schedule in that respect. It 
appears, however; that the application for the final discharge 
of the insolvent came on, on the 3rd of March in this year and 
apparently the matter escaped, the attention of the parties 
and of the Court and nothing was done in the matter. The 
creditors, the present appellants, now come and ask us to inter- 
vene under section 73 of the Insolvent Act. We think justice 
demands that that should be done, and, the appellants not 
desiring to cancel the order of discharge, and we think properly, 
an order should be made in terms of prayers 2 and 3 of their 
petition. 

The costs of both parties may be paid out of the estate in 
the hands of the Official Assignee. 


OOBBOLD, 

AK 

In-sol VENT, 
In re. 

Maclean 

C.J, 


Haeington and Beett JJ. concurred. 

Application allowed. 

Attorney for the appeUant : 8. 8. Hodson. 

Attorneys for the respondent : Orr, Digmm <& Co. 
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APPEAL FROM ORIGINAL OlVIL. 

Befort Sir Francis Maclean, Chief Justice, Mr. Justice 

Harington and Mr, Jmtice Fletcher, 

SOUTH BRITISH FIRE AND MARINE INSURANCE Co. 

V. 

BROJO NATH SHAHA.* 

Marine Insurance — Inland Navigationr-^OoTtsiTuclion of Policy — Watfaniy — 
Condition precedent — Impossibility of Performance — Exception from Risk 
— Onus probandi — Waiver — Month,^* meaning of, in a contract-— Lunar 
Month” — General Clauses Act (X of 1897), s. S, (33) — Limitation Act (XV 
of 1877), s, 25, 

A policy of insurance covering a cargo of jute on the voyage from Ghiur 
to Calcutta against the adventures and perils of rivers and inland navigation 
including fire risk, contained, inter alia, the following conditions and war- 
ranties : — 

It is further warranted : — 

“ 2, That the risk of loss or damage by fire is not insured hereby unless 
expressly so stated in writing hereon, in which case such fire risk shall be sub- 
ject to the following additional £*end’mons ; — 

“ (a) Any loss occasioned by smoking or cooking having been carried 
on in the said boat shall not be recoverable hereunder. 

“ 8. That no smoking nor cooking shall be carried on in the said boat, 
but in a dinghy provided for the purpose. 

“ 9. That in the event of loss : — ^ 

(a) The Manji or Charandar must report to the nearest Mice Station 
within 24 hours and must state that the cargo is insured. 

** (/) It is furthermore hereby expressly provided, that no suit or action 
of any kind against the said Company for the recovery of any 
claim upon, under or by virtue of this policy, shall be sustain- 
able in any Court of law or equity unless such suit or action shall 
be commenced within the term of six months next after any loss 
or damage shall occur ; and in case any such suit or action shall 
be commenced against the said Company after the expiration 
of six months next after such loss or damage shall have occurred,, 
the lapse of time shall be taken and deemed as conclusive 
evidence against the validity of the claim thereby so attempted 
to be enforced.” 


♦Appeal from Original Civil, No* 63 of iW. 
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In an action on the policy instituted by the assured, it was alleged : 
in the plaint which was filed on the 15th April 1907, that the cargo was 
destroyed by fire on the 14th October 1906: — 

Held^ that tiie term “ warranty as used in a policy of Marine Insurance 
is used to denote two different Idnds of conditions : (i) o, condition to be per- 
formed by the assured, and {ii) an exception from or limitation on the general 
words of the policy. In the first case the warranty is a condition precedent 
to the policy, whether it be precedelit to the effectual making of the policy, 
or precedent to the accrual of the right to sue thereon, or whether it declares 
the events in which forfeiture ensues, or deals with the mode of settling dis- 
putes, or limits the period for bringing a claim : in all such cases, whether the 
conditions be material to the risk or not, they must unless waived be fulfi^llod' 
with the most scrupulous exactness , and if not so fulfilled, there is a breach of 
an express stiptilation which is one of the essential terms of the contract and 
the insurer is discharged from liability as from the date of the breach of war- 
ranty : the assured must prove that he has complied with all such warranties 
as being conditions precedent to the policy attaching, or that the performance 
thereof has been effectually waived. 

Pawson V. Wcdton (1) , Thomson v. Weems (2), Barnard v. Faber [Z) referred to. 

The warranty in clause 2 (a) was an exception from the risk which the 
insurers were willing to undertake, and under it the onus of proving that the 
cargo v/as destroyed by fire, caused by cooking or smoking, would lie on them. 

V. I)w5oz> (4) referred to. 

Clause 8 was a condition precedent to the liability of the insurers under 
the policy, and the onus of proving compliance was on the assured. 

Clause 9 (a) was similarly a condition precedent : the fact th3jt the condition 
might be impossible of fulfilment could not affect the liabilitj^ 

WorsUy v. Wood (5) and Law v. George Newnes (6) referred to. 

Notwithstanding the provisions of the General Clauses Act and the Indian 
Limitation Act, the term “ month ” in a contract, means in India, as in 
England lunar month ” and not ‘‘ calendar month.” 

Simpson v. Margetson (7), Turner v. Barlow (8), Bruner v. Moore (9), and 
Hart V. Middleton (10) referred to. 

Clause 9 {/) was a condition precedent and had not baen complied with, 
evenif the term “ month ” in the policy meant “ calendar month,’’ 
the plaintiff was out of time. 

Baddi-ffeY. Bartholomew (l\) t&iQtmd to. 
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Appeal by the defendant Company from the judgment 
of Chitty J. 


(1) (1778) 2 Cowp. 785. 

(2) (1884) L. B. 9 App. Cas. 671,684. 

(3) [1893] 1 Q. B. 340, 344. 

(4) (1811) 3 Camp. 133. 

(5) (1790) 6 T. B. 710. 


(6) 31 Sc. L. B. 888. 

(7) (1847) U L. J. Q. B. 81. 

(8) (1863) 3 F. & P. 946. 

(9) [1904] 1 Oh. 305 

(10) (1845) 2C. & K. 9 


(11) [18921 1 Q B. 161, 
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This was an action for the recovery of the sum of Rs. 11,630, 
the value of a cargo of jute covered by a policy of insurance 
issued by the appellant Company, and alleged to have been 
lost by fire. ^ 

The plaintiff Brojo Nath Shaha alleged that on the 14th 
September 1906, he loaded 977 drums of jute, valued at 
Rs. 11,629-11-9, in a boat at Ghiur in the District of Dacca 
and on the following day despatched the same to Calcutta in 
charge of manjee, Chandra Das. 

On the nth October 1906, the plaintiff Brojo Nath Shaha 
effected a policy of insurance with the South British Fire and 
Marine Insurance Company in the sum of Rs. 11,630 “ being 
the value of 977 drums of jute including fire risk in the Good 

Country Cargo Boat No. whereof Mohim Chandra is 

manjee and-— , the assured’s charandar, beginning the 

adventure upon the aforesaid interest from the loading there- 
of on board the said boat at as aforesaid, and continuing dur- 
ing the time of voyage as aforesaid until landed or if not 
landed, until 3 clear working days after the arrival of the said 
boat at destination (if Calcutta vdthin the limits of the Port) 
whichever may first occur.” The adventures and perils 
which the Company agreed to bear and take upon itself in that 
voyage were “of the Rivers, Fire and of all other Perils, 
Losses and Misfortunes that have or vshall come to the Hurt, 
Detriment or Damage of the said subject-matter of this Insur- 
ance or any part thereof arising from the Perils of the Rivers 
and Inland Navigation. 

The policy was made expressly subject, msSer alia, : to the 
following conditions and warranties, endorsed on the face 
of the policy : — 


“ Warranted free from average, unless caused by the boat 
being stranded, sunk or in colhsion with another boat or vessel. 
“ It is further warranted : — 


2. “ That the risk of loss or damage by fire is not insured 

hereby unless expressly so stated in writing hereon, in which 
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case such fire risk shall be subject to the following additional 
conditions : — 

“(a) Any loss occasioned by smoking or cooking having 
been carried on in the said boat shall not be 
recoverable hereunder. 

5. “ That the assured shall provide a charandar on the 
said boat, and that the interest hereby insured shall be in his 
charge. 

6. “ That the assured shall provide the manjee or charandar 
of the said boat, before commencement of the voyage, with a 
sufficient sum of money to enable them to obtain labour and 
assistance in the event of accident during the voyage. 

8. “ That no smoking nor cooking shall be carried on m 
the said boat, but in a dinghy provided for the purpose. 

9. ‘ ‘ That in the event of loss : — 

“(cf) The manjee or charandar wmsf report to the nearest 
Police Station within 24 hours and must state that 
the cargo is insured. 

“(&) After report has been made to the Police, the manjee, 
charandar and two of the crew of the said boat 
shall proceed at once to Calcutta and report them- 
selves to the Company, and shall thereupon make 
a declaration or statement regarding the said loss. 
“(c) The assured shall within seven days of the happen- 
ing of such loss furnish to the Company a true 
and faithful statement and detailed account of 
such loss (on form obtainable from the Company) 
shewing where and how such loss occurred. 

“{d) The assured shall furnish and produce to the Com- 
pany such further evidence, books of account or 
documents as they may reasonably require, 
and should such evidence, books of account or 
documents not be produced, the assured, shall 
forfeit his rights of recovery under this policy. 

(c) Should any false statement, overcharge, imposition, 
or misrepresentation be made by the assured, he 
shall forfeit all rights of recovery under this policy. 
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‘" (/) It is furthermore hereby expressly provided, that 
no suit or action of any kind against the said Com- ' 
pany for the recovery of any claim upon, under, 
or by virtue of this policy, shall be sustainable in 
any Court of law or equity unless such suit or 
action shall be commenced within the term of six 
months next after any loss or damage shall occur ; 
and in case any such suit or action shall be com- | 
menced against the said Company after the ex- | 

piration of six months next after such loss or j 

damage shall have occun*ed, the lapse of time ; 
shall be taken and deemed as conclusive evidence 
against the validity of the claim thereby so 
attempted to be enforced/’ 

Premium at the rate of 3 1 per cent., as stipulated in 
the policy, was duly paid by the plaintiff to the Insurance 
Company. 

On the evening of the Uth October 1906, the boat arrived 
at Khager Chur, near Budartuni Thannah in the District of 
Barisal. It was alleged in the plaint, that while at Khager 
Chur, on the 14:th October, the boat and the cargo of Jute were 
totally destroyed by fire, and that the plaintiff’s cause of action 
arose on the 14th October. The evidence given on behalf 
of the plaintiff, however, fixed the time of occurrence of the | 
fire between the late hours of the night of the 14th October 
and 2 a.m. of the 15th October. It appears that Mohim 
Manji was the first to discover the fire ; he aroused the rest 
of the crew, but in spite of their efforts to extinguish the fire, 
it took hold of the jute and the crew were forced to escape 
to the shore in a dinghy. The boat with the cargo of 
Jute eventually sahki. That night the crew remained on shore. 

On the morning of the 15th October, the manji and two or 
three of his men proceeded to look for the sunken vessel : but 
they could discover only the blade of the rudder. The manji 
and crew spent the night of the 15th October at the house of 
a chowkidar, and on the morning of the 16th October at 8 a.m. 
they made a report at the Thannah at Budartuni. The fol- 
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lowing passage occurred in the report : ‘‘On the night of the 
I4th October they were near Khager Chur in the river Meghna ; 
at about midnight, somehow or other the fire of the earthen 
pot having caught the jute in the boat burnt all the jute in the 
boat together with the boat itself, the remaining portion of 
the boat being sunk in the said river. The whole of the jute 
is burnt, all of them reached the bank in the dinghy which was 
with the boat and saved their lives. They do not know ex- 
actly how much worth of jute was in the boat.’^ 

On the same day , the plaintiff received a telegram from the 
manji Mohim Chandra in the following terms ; — “ Jute boat 
fixed Sunday last Badar Chur, Thana Budartuni.” On the 
17th October the plaintiff gave information of the loss to the 
defendant Company, who understood from the terms of the 
telegram that the boat had got aground. On the 20th October, 
however, the plaintiff heard by letter from Mohim that the 
boat had been burnt and this he communicated to the Insur- 
ance Company. On the 22nd October, the latter wrote to 
the plaintiff to send the manji to Messrs. Landale and Clark’s 
office at Chandpur, so that full particulars of the accident may 
be furnished to them, and to arrange to bring down the crew 
and the books of account in connection with the purchase of 
the jute at Ghiur. It appears that on the 3rd November 1906, 
the manji, Mohim Chandra, presented himself before the 
Manager of Messrs. Landale and Clark at Chandpur, who after 
enquiring into the matter reported that from what he could 
gather, there appeared to have been no foul play. 

The suit was instituted on the 15th April 1907. The In- 
surance Company in their defence raised a substantive case 
of an attempt by the plaintiff to defraud them. They denied 
that the plaintiff shipped the jute in question or that the boat 
referred to in the policy was destroyed by fire, and charged 
that the plaintiff with intent to defraud the Company, pur- 
chased an old and rotten cargo boat for Es. 60 near Goalundo 
and loaded the same with earth and a small quantity of damaged 
jute, which had been salved from a country boat which had sunk 
near Earidpur, and a small quantity of other jute, and caused 
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im the boat and its cargo to be set on fire and sunk at Khager 
SecTTH Chur. The Insurance Company took the further defence that 
conditions of the policy and in particular conditions 5, 
Mabike 9 (a), 9(b). 9(c) were not complied with. 

: Insixbahgb „ ; , v w 

Ghitty believing the evidence adduced on behalf of the 
Bbojo Nath plaintiff, gave a decree for the sum of Rs. 11,630 on the 26th 
of August 1907. After discussing the facts and evidence in 
the case, his Lordship concluded as follows : — 


“ I accept then the story of theplaintifi as to the shipment and the loss, and 
the only question that remains is whether he is precluded from reco’vering the 
amount due on the policy by reason of its conditions. Now the conditions 
relied upon are those contained in the margin of the policy and numbered 
9 (a) (5) (c). 

No. 9 has six sub-divisions and the last three (d) (c) (/) distinctly provide 
that by a breach of the condition the assured shall forfeit his rights of recovery 
under the policy. The first three clauses do not contain iany such provision 
and it is obvious why they should not. The first is that the Man ji or Charan- 
dar must report to the nearest Police station within 24 hours and state that 
the cargo is insured, 

'Well here there might be no Police station witliin twenty four hours’ dis- 
tance or the Manji or Charandar or both might be drowned. It might be a 
condition impossible of fulfilment. The next is as to the Manji and crew 
proceeding to Calcutta. In this case that condition was clearly waived be- 
cause the enquiry was to be held in the first instance at Chandpore. The re- 
port was made in Calcutta by the plaintiff himself, and the Company certain- 
ly did in theii* first letter say that the crew should be required to attend but 
afterwards apparently they raised the charge of fraud and the crew were not 
asked to come down here. 

So also with regard to provision (6) an offer of the books was made to the 
defendant Company but Hari Babu the clerk who interviewed the plaintiff 
and his agent said it was of no use producing them then. 

It appears to me, however, that the absence from these three provisions 
of the clause as to forfeiture clearly shews that they were not to be regarded 
as conditions precedent. After Counsel for the plaintiff had replied, some cases 
were quoted by Counsel for the defendant Company wnth regard to Marine 
Insurances and wwranties in such policies, hut it appears to me that they 
have no application to the present case. There must therefore foe a decree 
for the plaintiff for Bs. 11,630 and costs on Scale No. 2. Interest on judgment 
at six per cent.”: 


From this judgment the defendant Company appealed. 


.W f . Dunne {The Advocate-General, Mr. Garth and Mr Pugh 
with hiirOa for the appellant Company. The plaintifi’s claim 


¥0L. XXXVL] 


CALCUTTA SERIES. 


523 


cannot be supported on two grounds first, on the evidence it, 
is clear the claim was entirely fraudulent ; secondly, the assured 
did not fulfil the conditions and warranties appearing on the 
lace ol the policy, especially those contained in clauses 2, 5, 8 
and 9. A condition whether material to the risk or not must, 
unless waived, be strictly fulfilled as a condition precedent 
to the right of the assured to recover, and if not so fulfilled the 
insurer is discharged from liability as from the date of breach. 
Where performance of a condition is traversed by the defend- 
ant, the onus lies on the plaintiff to prove such performance, 
unless he can prove waiver. Condition 5 was not performed 
by the assured. As regards condition 8 , it was proved there was 
an earthen pot containing fire on board, which could be used 
only for cooking or smoking purposes : the onus was thrown 
on the plaintiff to shew that the loss was not due to fire caused 
by cooking or smoking. Conditions (a), (b), (c), (d) contained 
in clause 9 were not performed. [Fletcher J. By clause 9 (/) it 
is provided that no suit against the Company shall be sustain- 
able upon the policy, unless commenced within six months 
next after any loss shall occur ; if the word month be taken 
to mean a lunar month, the suit is clearly out of time.] 

It is a recognised rule of construction in England, except 
in cases of mercantile contracts within the city of London, 
that month means ‘'lunar month.” The onus does not 
lie on me to prove that in India, we come within the rule and 
not within the exception. The ordinary meaning of “ month ” 
in English is “ lunar month ” and not the artificial month in 
the Gregorian Calendar. Section 25 of the Limitation Act 
can have no application as was pointed out by Ameer Ali J. in 
Laiiftmessa v. Dhan Ktinwar (1) in considering Bungo Biijaji 
V. Bahaji (2). There was no question here of limitation by 
statute, but the time within which an action could be brought 
was limited by contraet between the parties. Even if ‘ ‘ month” 
be construed to mean “ calendar month the plaintiff was 
out of time. The cause of action was expressly stated in the 

(J)(1897}I. L. R. 34Galo. 382;^a^^^^ (2) (1881) I, L. B. 6 Bom. 83. 


1909 

South 
British 
Fire and 
Marine' 
Insurance 
Co, 

t>. 

Brojo Math 
Shah A, 


524 


CALCOTTA SERIES. [VOL.; XXXVL 


1909 

SOXJTH 
Bbitish 
Fiee and 
Mabthe 
Insdbanoe 
Co. 

V. 


Bb'ojo Kath 
''SHAHA. 



plaint as having arisen on the 14th October 1906, and the 
plaint wa>s dated the 15th April 1907. 

Mr. Hill {Mr. B. C. Milter with him), for the respondent. 
Assuming that month” means ‘'calendar month,” it b 
submitted the plaintiff was within time. The day on which 
the cause of action arose must be excluded in the computation 
of the six months: Goldsmiths, Company v. 
politan Baihvay (1), also section 12 of the Limitation Act. 
[Fletcher J. referred to South Staffordshire Tramways Com- 
pany v. Sickness and Accident Assurance Association (2).] 
Moreover, inasmuch as the 18th and 14th April 1907 were 
Court holidays, and the plaint was filed on the 15th April, it 
is submitted the plaintiff was in time : Shooshee Bhusan 
Rudro V. Gohind Ohunder Roy (3) and Surendra Narayan 
Mustafa V. Souravini Dasi (4). The question of construction 
as to whether “ month ” means a “ lunar month” or a “ calen- 
dar month ” is one of evidence and dependent on the inten- 
tion of the parties. It has always been the practice, and it 
is submitted the intention of the parties to the present 
policy must have been, to regard “month” as “calendar 
month.” In England the term “ month ” has been construed 
to mean “ calendar month ” in policies of Fire Insurance and 
Mercantile Documents in general: see Porter on Fire Insur- 
ance, 3rd edition, page 200, and Norton on Deeds, page 158 ; 
see Craies on Statute Law, 4th edition, page 150: “Unless a 
contrary intention appears, ‘ month ’ means ‘ calendar month ’ 
in every Act passed after 1850, and in contracts for the sale 
of goods it is presumed to have the same meaning.” 

[Fletcher J. In England, the general rule of construction 
is that “ month ” means “ lunar month ” the only excep- 
tion judicially recognised is with reference to mercantile trans- 
actions in the city of London : Norton on Deeds, page 159 
and Bruner v. Moore (5). Also it follows from the passage 
quoted from Craies, that before the rule was amended by the 
statute of 1850, “ month ” meant “ lunar month.”] 

(1) 11904] 1 K B. 1,4. (3) (1890) 1. L. B. 18 Calc. 231. 

m [1891] 1 Q. B. 402. (4) (1906) 3 C. L. J. 339. 

( 5 ) [ 1904 ] 1 Cb. 305. . 
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Tlie rule of construction in England does not necessarily 
apply here. Section 25 of the Indian Limitation Act provides 
that reference shall be made to the Gregorian Calendar. 

It would appear that the warranties appearing on the face 
of the policy were conditions : Barnard y, Faber (1). But the 
question is whether they w^ere conditions precedent ? It is 
submitted they were not, on the authority of Stoneham v. Ocean 
Railway and General Accident Insurance Company (2). 

[Fletcher J. Rules of construction governing a pohcy of 
Life Insurance, can have no application to a policy of Marine 
Insurance.] 

There is internal evidence in the policy as to which condi- 
tions were intended by the parties to be conditions precedent, 
viz,^ the conditions with clauses providing forfeiture attached 
— ^condition 9, clauses (d), (e), (/). It is submitted the other 
conditions in the policy werfe not conditions precedent. Where 
it was intended to contest the performance of a condition pre- 
cedent, the duty lay on the defendant Company to specifically 
plead it ; see Judicature Act, Order 19, rules 14, 15, Civil 
Procedure Code, section 114. A general traverse in the WTitten 
statement that the conditions precedent had not been performed 
by the plaintiff, would not avail the defendant. 

The defence under condition 9 (/) was not pleaded in the 
written statement, nor raised in argument in the Court of first 
instance, nor in the memorandum of appeal. A condition pre- 
cedent can be waived and it is submitted that by pleading over, 
the defendant Ccompany has waived the condition. It is 
submitted there has been waiver of condition 9 (6), (c) and 
(d). [Fletcher J. If a condition precedent has not been pre- 
formed, it lies on the plaintiff to specifically plead waiver.] 
The general rule is that the onus of proof lies on him who asserts 
a fact, and not on him who denies it. The onus of proof here 
lay on the insurers :* uSywcZ Saduch v. Hajee Jachariah 
(3) and V. Green (4). 

(b [im] 1 Q. B. 340/342. (3) (1869) 2 Ind. Jtir. ■ 

(2) (18871 L. R. 19 O K- T> VtaT i k ooo 
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On the question of onus, there is good reason why there 
should be a difference between marine policies and others— 
as the underwriters may be ignorant of the circumstances 
prevailing at a foreign port, where loss may occur. It is sub- 
mitted that the present policy was not a marine but an accident 
policy, as the adventures and perils insured against were those 
arising from the perils of the rivers and inland navigation. 
Under general principles of insurance law, the onus lay on the 
insurers to prove their exemption from liability : Thomson 
V. Weems (1), Leete v. The Gresham Life Insurance Society (2), 
Bunyon’s Law of Life Assurance, 4th edition, page 126, and 
Bunyoh’s Law of Eire Insurance, 5th edition, page 96. The 
onus lay on the defendant Company to prove the substantive 
case of fraud they made : Thurtell v. Beaumont (3) and 
Sooriah Bow v. Gotaghery Boochiah (4). 

[Fletcher J. referred to Muirhmd v. Forth and North Sea 
Steam Boat Mutual Insurance Association (5).] 

Mr, Garth, in reply. The present policy is clearly one of 
marine insurance. Authorities on other kinds of insurance 
have no application to a policy of marine insurance. 


Cur, adv. vulL 


Maclean C.J. This is an appeal by the defendants from 
a judgment of Chitty J. 

The suit was brought by the plaintiff against the defendants 
to recover the sum of Rs. 11,630 under a policy of assurance 
issued by the defendants in favour of the plaintiff, on a cargo 
of jute said by the plaintiff to have been shipped at Ghiur on 
the 14tli September 1906, and which the plaintiff alleges by his 
plaint was subsequently destroyed by fire on the night of 14th 
October 1906. 

The policy in question which is dated the ilth October 
1906 provides that, subject to the conditions and warranties 

(1) :(1884)L.R, 9A.O. 671. (3) (1823 ) 1 Bing. 339. 

(2) (1861) 16 Jur. 116-. (4) (1838) 2Moo. I. A. 113, 124 , 

(6) {1893) 10 T. L. B. 82. 
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herein specified, the defendants assured the cargo consisting of 
977 drums of jute of the value of Rs. 11,630 on a voyage from 
Ghiur to Calcutta against the risks and the perils of the voyage 
including fire risk. ■ 

The warranties endorsed on the face of the policy so far as 
material are as follows : — '' It is further warranted (2) that the 
risk of loss or damage by fire is not insured hereby unless ex- 
pressly so stated in writing hereon in which case such fire risk 
shall be subject to the following additional conditions : — (a) 
Any loss occasioned by smoking or cooking having been carried 
on in the said boat shall not be recoverable hereunder. 

8. That no smoking nor cooking shall be carried on in the 
said boat but in a dinghy provided for the purpose. 

9, That in the event of loss — 

(a) the Manj ee or Charandar must report to the nearest police 
station within 24 hours and must state that the cargo is insured. 

(b) After report has been made to the police the Manji, 
Charandar and two of the crew of the said boat shall proceed 
at once to Calcutta and report themselves to the Company 
and shall thereupon make a declaration or statement regard- 
ing the said loss. 

(c) The assured shall within 7 days of the happening of 
such loss furnish to the Company a true and faithful state- 
ment and detailed account of such loss (on form obtainable 
from the Company) showing where and how such loss 
occurred. 

(/) It is furthermore hereby expressly provided that no 
suit or action of any kind against the said Company for tlie 
recovery of any claim upon, under or by virtue of this policy 
shall be sustainable in any Court of Law or Equity unless such 
suit or action shall be commenced within the term of six 
months next after any loss or damage shall occur and in case 
any such suit or action shall be commenced against the said 
Company after the expiration of six months next after such 
loss or damage shall have occurred the lapse of time shall be 
taken and deemed as conclusive evidence against the validity 
of the claim thereby so attempted to be enforcedr’’ 
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1909 The defendants by their written statement first deny that 

SoTJTH the plaintiff shipped the jute in question; secondly, that the 
boat referred to in the pohcy was destroyed by fire ; thirdly, 
charge that the plaintiff with intent to defraud the 
defendants purchased an old and rotten cargo boat for Rs. 60 
BbojoVatb near Goalundo, and thereafter placed the same in the charge 
‘ of Manji Mohim Chandra Dass and loaded the same with earth 
small quantity of damaged jute that had been salved 
from a country boat which sank near Faridpore and a small 
quantity of other jute and caused the said boat and its cargo 
to be set on fire and sank at Khager Chur on or about 14th 
October 1906; fourthly, the defendants did not admit that the 
conditions of the policy were complied with and in particular 
they do not admit — (a) that there was a Charandar on board 
and in charge ; (6) that a report was made to the nearest 
police station within twenty-four hours stating that the cargo 
was insured, (c) that the Manji, Charandar or any of the crew 
proceeded to Calcutta, {d) that no detailed account was 
furnished within sevendays, {e)that the boat was a good cargo 
boat. 

This suit, which was instituted by the plaintiff on the 15th 
April 1907, came on for hearing before Chitty J., and on the 
26th August 1907, the learned Judge gave Judgment for the 
plaintiff for the amount claimed. Against this decision, the 
defendants have appealed. 

Now, the story as told by the plaintiff and his witnesses is 
as follows : — ^The plaintiff is a trader in jute and other com- 
modities at a place called Ghiur. 

The plaintiff alleges that the cargo of jute covered by the 
policy was placed on board the boat of one Mohim Chandra 
Dass between the 31st August and 14th September 1906, a 
j)ortion of the jute being placed on board in the canal at Ghiur 
eii which the plaintiff^s premises abut, the boat there owing 
to the shallowness of the water in the canal being then taken 
out into the river where the remainder of the jute was placed 
on board. This boat according to the evidence on behalf of 
the plaintiff had been purchase by Mohim from one Gopeswar 
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a few days prior to the date on which the jute was begun to be 
loaded. ■ 

On the 15th September the challan having been given to 
the Manji the boat started and on same day reached Raipore, 
where for a period of seven or eight days the boat was held up 
by stress of weather. The crew on board consisted of the 
Manji Mohim and four others and there was also a Charandar 
Hazari Duffadar. 

The plaintiff also says that one Bameswar Ohowdhry and 
his man accompanied the boat in their own dinghy for the pur- 
poses of making the soundings necessary for the safe naviga- 
tion of the boat, and further that a dinghy was also attached to 
the boat for the purpose of cooking as required by the terms 
of the policy. 

On the evening of the 14th October the boat arrived at 
Khager Chur. 

At some time between the late hours of the night of the 14th 
October and two o’clock in the morning of the 15th October 
Mohim, the Manji, awoke and found the boat on fire. He im- 
mediately aroused the rest of the crew, but despite all their 
efforts the fire took hold of the jute, and they were forced to 
abandon their efforts and escape to the shore in the dinghy. The 
fire on the boat continued and eventually the boat sank. The 
Manji and crew spent the rest of the night or rather the early 
morning on the banks of the river bemoaning their fate. 

On the morning of the 15th October the Manji and two or 
three of his men proceeded to look for the sunken vessel, the 
only trace, however, that they could find of it was a blade of 
the rudder. 

The Manji and crew spent the night of the 15th at the house 
of one Ishan Ali, a Chowkidar, and on the morning of the 16th 
at 8 A.M. they made a report at the thanah at Badartuni. This 
report and the time of making it are of some importance, 
we shall refer to this report more m detail at a later stage of 
our judgment. 

On the same morning the Manji telegraphed to the plaintiff 
at Calcutta, informing him that the boat had been “fixed,” 
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the word fixed ^ as sent in the telegraphic despatch is an 
obvious error for " * fired/” 

The plaintiff informed the defendants of the loss on the 
17th. At first the defendants thought that having regard to 
the terms of the telegram that the boat had got aground. On 
the 20th October, however, the plaintiff received a letter from 
Mohim informing him that the boat had been burnt, and this he 
communicated to the defendants who on 22nd October wrote 
to the plaintiff asking him to send the Manji to Messrs. Landale 
and Clark at Chandpur and the crew to Calcutta. This is a 
brief outline of the case made, or attempted to be made, by 
the plaintiff and his witnesses. 

Turning then to the case set up by the defendants. In 
the first place it is to be noticed that the defendants in this 
case have raised a substantive case of an attempt by the 
plaintiff to defraud them. 

Their case is that the plaintiff had on the 25th August 
shipped 425 drums of jute on board belonging to one Sharabut 
Ali, and that this boat on the 29th August sank near Faridpore. 
The jute of the plaintiff on board Sharabut’s boat was uninsured. 
The defendants allege that the plaintiff owing to this loss was 
not in a good financial condition, and with a view to repair his 
losses he purchased for Rs. 60 an old and rotten boat. Then 
having effected the policy and having loaded this boat with some 
of the jute that was salved from Sharabut’s boat and earth, 
together with a small quantity of jute in good condition, this 
old and rotten boat, with its composite cargo along with two 
tins of kerosine oil which had been placed on board was set 
fire to with intent to defraud the defendants by pretending 
that this old loaded boat as alleged was the boat and cargo 
mentioned in the policy. 

Having gone through the whole of the evidence we think 
that there are elements of considerable suspicion connected 
with the .plaintiff’s case. The learned Judge, however, who 
tried the case and had the advantage of seeing and hearing the 
witnesses, has accepted the evidence of the plaintiff and Ms 
witnesses^, and; has disbelieved the defendants’ witnesses, 
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In these circumstances, we do not think there is suflScient 
ground to justify us in differing from the findings of fact of 
the learned Judge as to the sailing of the boat with the jute on 
board and its subsequent destruction by fire. 

The case does not end there, however, as we have to con- 
sider whether there have been any breaches of the warranties 
appearing on the face of the policy. With regard to these 
points we cannot think that these matters were dealt with in a 
wholly satisfactory manner at the trial. The points appear to 
have been dealt with only incidentally during the course of the 
trial and do not appear to have been very directly argued. 
Consequently most of the points arising on the warranties have 
not been dealt with by the learned Judge in the course of his 
judgment. 

Now, the term “ warranty ” as used in Policies of Marine 
Insurance is used to denote two different kinds of conditions 
—first, it is used to denote a condition to be performed by the 
assured, and, secondly, it is used to denote an exception from 
or limitation on the general words of the policy. 

In the first case the warranties are conditions precedent to 
the policy— some of such conditions being precedent to the 
effectual making of the policy, others presuppose the contract 
made but are precedent to the accrual of a right to sue there- 
on, others declare the events in which all rights under the con- 
tract are forfeited, others deal with the mode of settliug dispute, 
and others limit the period for bringing a claim. But in all 
cases whether the conditions be material to the risk or not, they 
must, unless waived, be fulfilled with the most scrupulous 
exactness, and if they be not so fulfilled there is a breach of an 
express stipulation which is one of the essential terms of the 
contract and the insurer is discharged from liability as from 
the date of the breach of warranty : Pawson v. Watson (1) 

and Arnould on Marine Insurance, 7th edition, page 617. 

Performance of a warranty in a Marine Policy is not a sti- 
pulation for the breach of which an action lies, but a condition 
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precedent to the liability of the underwiter ; Arnoald, page 
731. Coming then to the warranties on the face of the policy 
in suit, the first warranty it Is material for us to notice is that 
contained in condition 2 (a), namely, that loss occa,sioned by 
cooking or smoking is excepted from the risk covered by the 
policy. It is impossible, however, to deal with this clause of 
exception independently of condition 8, which provides that 
no smoking or cooking shall be carried on in the said boat. 

Now, the learned Judge has not by his judgment found 
what was the cause of the fire that destroyed the boat or whether 
or not smoking or cooking took place on board. 

It has been urged before us on behalf of the plaintiff that 
the onus of proving that the cargo was destroyed by a fire 
caused by cooking or smoking lies on the insurers. This would 
appear to be so : Boyd v. Dubois (1) ; but this does not dispose 
of condition 8 which provides that no smoking or cooking shall 
be carried on in the said boat. Condition 8 is a condition 
precedent to the liability of the insurers under the policy ; and 
if smoking or cooking was carried on in the said boat) it matters 
not whether the smoking or cooking caused the fire or not. 
It would appear that the plaintiff must prove that he has com- 
plied with all warranties as being conditions precedent to the 
policy attaching (Arnould, page 1452) or that the performance 
thereof has been. effectually waived. 

As we have already said, the learned Judge has made no 
findings at all with regard to the cause of the fire or whether 
or not smoking or cooking took place on board. When we 
come to examine the oral evidence given at the trial, we find 
there is a conflict of testimony on this point. There is, how^ever, 
an important piece of documentary evidence on this point 
which we must consider. In the report made by Mohim, 
the manji, and the crew at the thanah on the 16th October, 
and when the facts must have been fresh in their memory 
within two days of the loss, we find that they stated that at 
about midnight (Le., on the 14th October) somehow or other 

(1) (1811) 3 Gamp. 133, 
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the fire of tlie earthen pot liaving caught the Jute hi the boat, 
burnt all tlie jute in the boat.” 

Mow it seems to us froiii the wording" of this report that 
there was lire in an earthen pot on board ¥/hich set fire to the 
Jute. This firf 3 would be presTiiinably used for the purpose 
of smoking or cooking. It is said, howoTor, on behalf of the Bbojo\ath 
plaintiff that as the onus of proraig 'a loss occasioned by cook*” 
dug or smoking under eoiidition 2 (a) of the policy is on the M^lean 

j defendants this statement fails short of proving that the fire ‘ ‘ ' 
was occasioned by cooking or smoking. Even' if that be so, 
the onus of proving compliance with condition 8 is on the 
plaintifij and it matters not for the purpose of condition 8 
whether or not the sinoking or cooking caused the fire. In 
our opinion, Iiaviiig regard to the evidence adduced on behalf 
of the plaintiff that the loss was caused by the fire in an earthen 
pot on board which could be presumably only used for the 
purpose of cooking or smoking, we hold that the plaintiff has 
' not shown that the provisions of condition 8 have been com- 
plied with. 

We next come to condition 9 (e^) which provides that in the 
event of loss the Manji or Gliarandar must report to the nearest 
police station within 24 hours and must state that the cargo 
is insured. ' Now it is not suggested on behalf of the plaintiff 
that this condition was complied with. The evidence 'on be-, 
half of the plaintiff is thr^t the fire occurred either in the late 
hours of the night of October 14th or before, two o^ciock in the 
morning of October 1 5th. Some witnesses say the former , some 
the latter , and that the report .was not ' made to the police' station 
until 8 A.M. on October 1 6th, and such report did' not state 
that the cargo was insured. It is said on behalf c£ the plaintiff ^ 
and this view was accepted by the 'learned Judge, that as 
there might bo no police station within 24. hours distance, or 
the Manji or Ciiarandar or both of them, might be , drowned, 
the condition is one which might be impossible of fulfilment 
and therefore may be neglected. ¥/ith the greatest respect , . I: 
to the learned Judge we are unable to 'agree in this view. , The ; , 
oondition is one of the essential conditions 'on the. footing, of . , 


1909 

South 
Bb,itish „ 
Fiee Aiifn 
Mabine, 
Insueamcb: 
Co, 


Mi 


OALC-CJTTA SERIES. [VOL, XXXn 


1909 


South 
. British 
BiBE AHB, 

Insubancb 


Co. 


Beojo Nath 
Shaha. 


Maclean 

C.J. 


which tke defendants contracted with the plaintiff; by insert* 
ing it the parties must be taken to have considered it of im- 
portance, and it is only on the fulfilment of this and other con- 
ditions that the liability of the defendants attaches. The fact 
that the condition may be impossible of fulfilment cannot 
affect this liabihty ; if it were intended to do so qualifying words 
should have been introduced into the contract. On this point 
we may refer to the case of Worsley v. Wood (1), in which case 
it was stipulated ‘‘ that the person assured should procure a 
certificate from the minister, churchwardens and some respeot- 
able house-holders of the parish not concerned in the loss 
importing that they were acquainted with the character and 
circumstances of the person insured, and knew or believed that 
he by misfortune and without any kind of fraud or evil practice 
had sustained by such fire the loss and damage therein men- 
tioned.” It was held that the procuring of such certificate 
was a condition precedent to the right of the assured to 
recover, and that it was immaterial that the minister, church- 
wardens, etc., wrongfully refused to sign the certificate. 
We may also refer to the case of Law v. George Newnes (2). 

The next conditions we come to are conditions 9 (6) and (c). 
It is not suggested that these two conditions were performed. 
The plaintiff, however, says the performance of these two con- 
ditions was waived by the defendants. 

On the 22nd October 1906, Messrs. Finlay, Muir and Com- 
pany, the agents for the defendants, wrote to the plaintiff : 

Please send the Manji to Messrs. Landale and Clark’s Office 
atChandpur, so that the full particulars of the accident may be 
furnished to them; please also arrange to bring down the crew.” 
The Manji did proceed to Chandpur to Messrs. Landale and 
Clark and was examined by them ; the crew, however, did not 
come to Calcutta. The learned Judge on these facts has found 
that the defendants waived the performance of conditions 9 (c) 
and (c?). So far as there was any waiver it seems to us that 
there was only a waiver as to the Manji coming down to 
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Calcutta— the letter distinctly asks that the crew be brought 
down. In the view that we take on other points in the case, it 
!)econies unnecessary for ns to enter further into this point. 

The last condition that we need refer to is condition 9 (/} 
which limits the right of suit on the policy to a term of six 
months next after the loss. This condition is of the utmost 
importance for if the argument on behalf of the defendants is 
well founded this suit was instituted after the period within 
which the parties expressly contracted that a suit must be 
brought. Now the fire on the boat occurred late on the night 
of the 14th October or the early morning of October 15th, 1906. 
This suit was not instituted until the 15th April 1907. It is 
therefore a matter of ah importance to determine whether or 
not the word “ month ’’ as used in the condition means lunar 
month or calendar month. Now it is abundantly clear on the 
authorities in England that the word ‘‘ month ” in all contracts, 
except there is some evidence to show that calendar month ” 
is meant , means lunar month except in mercantile transactions 
in the City of London where ‘‘ month ” means ‘‘ calendar 
month.” In support of this we need not do more than refer 
to the decision in ;Simpaotz-v. Margetson (1), Turner v. Barlow (2) 
and Bruner v. Moore (3). The ordinary meaning of the word 
month in the English language is a Ixmar month and not the 
artificial month in the Gregorian calendar. This is sufficiently 
shown by the fact that until the year 1850 the word “ month ” 
in an Act of Parliament meant “lunar month, since which 
date, however, by virtue of a statutory enactment the word 
“ month ” is used in Acts of Parliament to mean a calendar 
month. But the rule as to “ month ” meaning a “ lunar 
month ” in contracts still remains the law in England, 

The learned counsel, however, for the plaintifl^ has argued 
before us that the rule is different in India having regard to 
certain Statutory Enactments of the Indian Legislature. The 
Statutory Enactments relied on are the General Clauses Act 
and section 25 of the Indian Limitation Act. 

(1) (1847) 17 L. J. Q. B. 81. ^2) (186^) 8 F. & F. 946« 
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wMeh the. defendants eontraeted with^ the plaintiff ; by .insert-- 
ing it the parties must be taken to have considered it of im- 
portance, and it is only on the fulfilment of this and other con- 
ditions that the liability of the defendants attaches. The fact 
that the condition may be impossible of fulfilment cannpt 
affect this liability ; if it were intended to do so qualifying words 
should have been introduced into the contract. On this point 
we may refer to the case of Worsley v. Tfood (1), in which case 
it was stipulated ‘‘ that the person assured should procure a 
certificate from the minister, churchwardens and some respect- 
able house-holders of the parish not concerned in the loss 
importing that they were acquainted with the character and 
circumstances of the person insured, and knew or believed that 
he by misfortune and without any kind of fraud or evil practice 
had sustained by such fire the loss and damage therein men- 
tioned,” It was held that the procuring of such certificate 
was a condition precedent to the right of the assured to 
recover, and that it was immaterial that the minister, church- 
wardens, etc., wrongfully refused to sign the certificate. 
We may also refer to the case of Law v. George Newnes (2). 

The next conditions we come to are conditions 9 (6) and (c). 
It is not suggested that these two conditions were performed. 
The plaintiff, however, says the performance of these two con- 
ditions was waived by the defendants. 

On the 22nd October 1906, Messrs. Finlay, Muir and Com- 
pany, the agents for the defendants, wrote to the plaintiff: 

Please send the Manji to Messrs. Landale and Clark’s Office 
at Chandpur, so that the fuliparticulars of theaccident may be 
furnished to them; please also arrange to bring down the crew.” 
The Manji did proceed to Chandpur to Messrs. Landale and 
Clark and was examined by them ; the crew, however, did not 
come to Calcutta. The learned Judge on these facts has found 
that the defendants waived the performance of conditions 9 (c) 
and {d). So far as there was any waiver it seems to us that 
there was only a waiver as to the Manji coming down to 

{ l) (1796) a t. 710, (2) 31 Sc. U P. 888. 
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Calcutta— the letter distinctly asks that the crew be brought 
down. In the view that we take on other points in the case, it 
becomes unnecessary for us to enter further into this point. 

The last condition that we need refer to is condition 9 (/) 
which limits the right of suit on the policy to a term of six 
months next after the loss. This condition is of the utmost 
importance for if the argument on behalf of the defendants is 
well founded this suit was instituted after the period within 
which the parties expressly contracted that a suit must be 
brought. Now the fire on the boat occurred late on the night 
of the 14th October or the early morning of October 15th, 1906. 
This suit was not instituted until the 15th April 1907. It is 
therefore a matter of all importance to determine whether or 
not the word month ’’ as used in the condition means lunar 
month or calendar month. Now it is abundantly clear on the 
authorities in England that the word month ” in all contracts, 
except there is some evidence to show that ‘‘ calendar month ” 
is meant , means lunar month except in mercantile transactions 
in the City of London where month ” means calendar 
month.’’ In support of this we need not do more than refer 
to the decision in SimpsonY. Margefson(l), Turner v. Barlow (2) 
and Bruner Y. Moore (3). The ordinary meaning of the word 
month in the English language is a lunar month and not the 
artificial month in the Gregorian calendar. This is sufficiently 
shown by the fact that until the year 1850 the word ‘‘ month 
m an Act of Parliament meant “lunar month, since which 
date, however, by virtue of a statutory enactment the word 
“ month ” is used in Acts of Parliament to mean a calendar 
month. But the rule as to “month” meaning a “lunar 
month ” in contracts stiU remains the law in England. 

The learned counsel, however, for the plaintiff has argued 
before us that the rule is different in India having regard to 
certain Statutory Enactments of the Indian Legislature. The 
Statutory Enactments relied on are the General Clauses Act 
and section 25 of the Indian Limitation Act. 

Cl) (1847) 17 L. J. Q. B. 81. (2) (1868) 3 F. Sc F. 946. 
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The cloifiitioii of the word :‘^.month',^viiowever , in the General 
Clauses Act Is only for the purpose of Acts passed by the Indian 
Legislature. Then- eonimg to section 25 of the Limitation Act ^ ' 
all that section proTides'is 'tliat for the- purpose of that Act time 
shall be coiBpnted . according to ■ ' the Gregorian calendar. 
The object of the section ■is obvious,; here in India there are^ 
in use several calencla-rs, the Gregorian and the Bengali, Sambat, 
so forth— each of which divides tiieyear artificially in a different 
manner j and for the purpose of the Limitation 'Act section 25 
provides that 'the CTregoria.n. calendar is to be used. This 
sectioir therefore appears to- us to have no, bearing on the ques- 
tion what, is the meaning of the word month in a contract 
drawn in the English language. ' In various statutes in India 
a month is defined as a calendar month; this would have 
been U 2 inec€*ssary: if that were its ordinary Bieraiing. As we 
have poiiited out , above it Is clear in England that the w^ord . 

month in a,- contract means lunar month/'’ and we see 
no reason why the interpretaticai of an ordinary wnrd in a 
contract in English should bear a different signification in India 
to that in England. - But even .if , month in the policy mean 
calendar' nioiitli, the plaintiff is apparently out of time. Ac- 
cording to some of his witnesses the., fire.' occurred before mid- 
night of the 14th October, In his plaint he says the fire 
occurred on the 14th, the suit was not instituted until the 15th 
April, one day after the expiration 'of the six months. 

We think, therefore, thai* for the reasons given above this 
suit is not maintainable by the piaintiff and that the Judgment 
of tiie learned Judge was wiTUig and ought to be reversed. This 
appeal must therefore be allowed -with costs both here and in 
the Court below. 


Hamngton J, This is an appeal by the defendants against 
a Judgment of this Court in its original Jurisdiction in favour 
of the plaintiff in an action on a policy of insurance on a cargo 
of jute. 

The plaintiff alleges that the Jute in question was loaded 
in a countrv boat bound from Ghiur to Calcutta : when near 
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Khager Chur the jute caught fire and the boat and cargo be- 
came a total loss. 

When sued on the policy the defendants denied that the 
cargo was shipped, or that the boat was despatched from 
Ghiur. They denied that the boat referred to in the policy 
was destroyed by fire and alleged that the plaintifi had pur- 
chased an old boat of small value ; loaded it with some damaged 
jute ; and maliciously set it on fire so as to defraud the defend- 
ant Company. They further did not admit that the condi- 
tions of the policy had been complied with, and in particular 
charged certain specific breaches of specific conditions. 

The learned Judge who heard the ease came to the conclu- 
sion that the story told by the plaintiff was substantially 
correct, and that the story of the defendants as to the purchase 
of the old boat and as to the fraud perpetrated was entirely 
unworthy of belief. 

We have heard the evidence dealt with, and I must confess 
that the plaintiff’s case seems to me to be open to very grave 
suspicion. It is, however, needless to deal wdth the evidence, 
because though on paper there are many grounds for doubt- 
ing its reliability, I do not fee! sufficiently convinced of its 
falsity to justify me in differing” on the facts from the learned 
Judge who both saw and heard the witnesses. 

But the substantial grounds of appeal v/hieh the appellant 
has pressed arise on the non-compliance by the plaintiff with 
the conditions to be found on the face of the policy. The 
learned Judge in construing these conditions has held that a 
distinction must be drawn between the clauses which provide 
that on a breach of the condition the assured shall forfeit his 
rights imder the policy, and the clauses which contain no 
such condition, and, that as some of the latter might become 
impossible of fulfilment, a compliance with them must not be 
taken as a condition precedent to the assured’s right to recover. 
Further as to clause 9(6) he has held that there has been a 
waiver by the defendants. 

The appellant argues that the plaintiff was bound to prove 
that he had complied with the warranties appearing on the 
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face of the policy, and that not having done so Ms claim must 
fail. Further, that on the evidence adduced it has been proved 
that he did not comply with certain of these warranties, and 
in particular that on the face of the plaint it was shown that 
the action was brought too late. 

He also contends that it lay on the plaintiff to prove that 
the loss was not due to a fire caused by cooking or smoking 
from which risk the policy was warranted free. 

I do not agree with the last argument. The policy of in- 
surance is a contract to indemnify the plaintiff against los#— 
inter aZia against loss by fire— the plaintiff having proved the 
policy, his interest, and the loss is entitled to be indemnified 
if the defendant while admitting the loss desires to show 
that the fire which caused the loss was due to a particular risk 
wMch had been excepted from the risks he had undertaken to 
bear — ^then I think he was bound to aver that in his pleadings, 
and to prove it at the hearing. But this he has not done; 
there is no plea that the loss was due to cooking or smoking 
having been carried on in the boat, and therefore was not re- 
coverable under clause 2 (a) of the warranties appearing on 
the policy. There has been a suggestion in the course of the 
argument that the Manji’s report to the police, in wMch he 
states that the fire in an earthen pot communicated with the 
jute, establishes the fact that the fire was caused by smoking 
or cooking ; but in my opinion the evidence does not go to that 
length. The witness should have been cross-examined 
on tliis point. The apellant’s contention therefore that he is 
relieved from liability by clause 2 (a) must fail. 

Next with regard to the warranties appearing on the face 
of the contract, those in clause 2 are exceptions from the risk 
which the defendants were willing to undertake — ^the others 
are conditions and m my opinion are conditions precedent to 
the assured’s right to recover under the policy. 

First, as a general rule conditions appearing on the face 
of the policy are conditions precedent, and secondly some of 
the conditions at any rate directly affect the risk to be under- 
taken by the insurers. For instance, clause 5 provides for the 
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appoiEtmeiit 'of a Charandar ■ to take care of the cargo. 
Olaiise 6 the provision of money to enable assistance to 
be got in ease of accident. Clause 8 provides that no 
smoking or cooking shall be carried on in the boat. If 
these conditions are not complied with the risk of loss is sub- 
stantially increased. It was argued that clause 8 was unneces- 
sary as long as the policy contained the exception in clause 
2 (a), but I do not agree with the contention. The presence of 
fire for cooking or smoking would materially increase the risk 
of loss by fire ; if the defendant could prove that the fire was 
caused by smoking or cooking, he would of course be absolved 
from liability under clause 2 {a), but it would remain that the 
fire risk was increased while the defendants could not escape 
liability without proving that the fire was caused by smoking 
or cooking, and that might be extremely difficult for them to do. 
There is authority for the proposition that any statement 
of fact or any promise material to the risk undertaken by the 
insurers is a condition precedent which must be strictly com- 
plied with ; and where the performance of the conditions is 
traversed by the defendant, such performance must be proved 
by the plaintiff unless he relies on a waiver by the insurers of 
their right to insist on the fulfilment of the conditions : Thom- 
son V. Weems (1), Barnard v. Faber (2). 

I think therefore that the plaintiff was bound to prove a 
compliance with the warranties appearing on the face of the 
contract as a condition precedent to his right to recover. 

He has not proved that he did comply with the condi- 
tions. On the contrary it has been proved that no report was 
made at the nearest police station within 24 hours as pro- 
vided by clause 9 (a) of the conditions nor when the report 
was made, was there any statement that the cargo was 
insured. Lastly the appellant contends that the action was 
not brought within six months after the loss— the plaintiff 
therefore is debarred from recovering under clause 9 (/) of 
the policy. 
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1909 On the face of the pleadings the plaintifi is clearly barred 

for his plaint is dated April 15th, and in it he alleges the loss 
occurred on October 14th and that his cause of action accrued 
Mabine on that day. 

™ If that' statement be true then his time for bringing the 

BbcoNath action must enphe on April 14th, and indeed the plaintiff only 
S^. becomes entitled to that delay if month be construed as 
Habhigton “ calendar month,” and if notwithstanding the very express 
words of the policy “ that the actioxi shall be commenced within 
r tri of L montta .iter any ta or damage ahaU 
occur, and if any such suit or action shall be commenced after 
the expiration of six months next after sncn loso or damage 
shall have occurred, the lapse of time shall be taken as con- 
clusive evidence against the validity of the claim,” the Enghsh 
rule of construction be adopted, and the day of the occurrence 
exchided from the period : Baddiffe v. Bartholamew (1). . 

But the appellant contends that even adopting the English 
rule of construction and excluding the day of the occurrence 
the plaintiff is ontof time, because “ month ” means “ lunar ” 

and not an English calendar month. 

In England there is a dictum at Nisi Prius in the ease of 
Nart V. ifiW'feto (2) to the effect that in mercantile trans- 
actions “ month ” means calendar, and not lunar month, but 
that dictum is directly at variance with the case of Bruner v. 
Moore (3), which lays down that month means lunar month, 
though the presumption that month means lunar month can 
be displaced by evidence to show that in any particular in- 
stance it was intended by the parties to mean calendar month 
or that there v/as a custom or a statute under which month 
meant in the particular case calendar month. That the latter 
case, which is a carefully condsidered judgment and not the 
dictum in Flart v. Middleton (2), expresses what is reaUy the law 
is shown by legislation for in the Sale of goods Act 56 and 57 
Viet. c. 71, section 10 (2), it is enacted that m a contract of 
sale “ month ” means primd facie “ calendar month.” This 
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■ provisioiC would, Lave, been quite unnecessary had the dictum 
m Hart v. Middleton (1) been a correct statement of the law. 
Is the law as laid dowm in Bruner v. Moore (2) applicable 
here' ? To begin with a reason exists for interpreting ‘‘ month” 
in this country to mean lunar month which does not exist 
in England. Here a month if a lunar month would express 
the same period of time to ail the peoples who dwell in India, 

' while if construed as a calendar month it would not, but would 
vary with the different calendars used, i.e., whether English, 
Bengali, Sambat, etc. If therefore “ month ” were construed 
calendar month, then another question would have to be 
determined, and that would be by what calendar the month 
was to be measured, and in all cases where the contract- 
ing parties were accustomed to use different calendars, as for 
example in a contract between an Englishman and a Bengali, 

^ it would be necessary to prove by evidence which calendar 
the parties intended their month to be measured by. 

But I think the course of legislation shows that the word 
month ” in India as in England means ‘primd facie lunar 
month. 111 the Penal Code it is enacted that where the ivord 
month is used, it is to be understood that the month is to be 
reckoned according to the British calendar, and a similar 
1 provision is to be found in the Succession Act and General 
Clauses Act. I can find nothing in the Contract Act defining 
the meaning of ' ' month ” in a contract. Inasmuch as in the 
Acts to wdiioh I have referred “ month ” has a 'statutory 
meaning, I infer that it -would not have had that meaning 
but for the statutes. ' ' • ' , A 

As there is no Act giving this statutory meaning to the word ■ 
month in a contract to indemnify , I , take it that in such a con- 
tract month bears the same meaniiig that .it would 
bear under English Law and would mean a lunar month. ■ 

For this reason, whether the loss' occurred on the, ,14th . 
October as alleged in the pleadings and in the report made 
to the police or at 2 a.m, on the ISth as stated by some, of the. 
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witnesses, I think that the plaintifE’.s suit is barred by clause 9 
(/) of the conditions appearing on the face of the policy. It 
has been argued that the defendants were bound to have averred 
the breach of this condition in their vTitten statement, I do 
not think so because it was apparent on the face of the plaint 
for the plaintiff embodied in his plaint the pohcy and dated 
his nlaint so as to show that it was filed more than six months 
after the date of the loss. 

In my opinion, therefore, the plaintiff’s suit must fail because 
it has been shown that he did not comply with clause 9 (a) and 
it has not been shown that he did comply with clauses 6 and 8 
of the conditions on which the defendants were wiUhig to in- 
demnify him against loss, and secondly on the ground that his 
action is not brought within the time limited by clause 9 (/) 
of the conditions on the policy. I agree, therefore, that the 

appeal iiuist be allowed. , ^ 

FT/ETeiiERj. The judgment delivered by the learned 
Cliief Justice represents my judgment in the matter, and 1 
therefore agree. 

Appeal allotved. 

Attorneys for the appellant Company : 31 organ Co. 

Attorneys for the respondent ; B. N. Basu & Co. 


VOL. KX.KVL] CALCUTTA SERIES. 

APPELLATE CIVJL. 


543 


B&jore Mr. Justice MooJcerjee and Mr. Justice Gamduff. 

JOGENDRA CHANDRA ROY 

V, 

SHYAM DAS.^' 

Limitation Act (XF of lS77)t Sch. II, Art. ISO — *' Revivor of judgmentj* 
meaning and effect of — Scire facias, analysis of — Legislature, its ’power to 
alter laws and correct errors of Courts and significance of its silence — 
Civil Procedure Code {XIV of 1SS2), ss. 230, 234 — Formal application 
for substitution of deceased decree-holder, not absohiiely necessary Two 
Codes, not to he so construed as to be conflicting — Civil Procedure Code ( F of 
1908), s. 48. 

When tile legislature used the term “ reviver of judgment ” in the Limi- 
tation Acts of 1871 and 1877, they had in view the procedure embodied in 
s. 216 of the Code of Civil Procedure of 1859 and s. 248 of the Code of 1877 
and also the proceedings to revive then current in the Supremo Court, wiiich 
were closely analogous to the (English) Common Law Procedure Act of 1852. 
Scire facias analyzed and its history traced. 

There is the same provision for revivor of judgments under the present law 
as there was under the old Statutes of Limitation. 

Tincowrie Dawn v. Debendro Nath Mookerfee {1) dissented from, 

Ashootosh DuU v. Doorga Churn Chatter jee (2) followed. 

Monohar Das v. Futteh Chand (3) exxilained and distinguished. 

The balance of authority preponderates largely in favour of the view that 
the Statute of Limitation to which a judgment is subject ceases to run upon 
ft r£t?wof of the judgment, w^here the matter is not governed by Statute. 

The English case-law on the point dealt with. 

It is a well-settled princix)le of construction that the Legislature is x)resumed 
to know not only the general princijjles of law but the construction which 
: ' the Courts have put upon particular Statutes. 

English and American leading eases cited. 

The principle of construction above enunciated is based on the ground 
that, as Legislature knows what the law is and has the power to alter it, any 
mistake on the part of the J udges may at once be corrected, and the absence 

^Appeals from Original Orders, N"os. 447 and 480 of 1907, against the order 
of Paresh Nath Ghatteriee, Subordinate Judge of Hooghly, dated July 1, 1907. 

(1890) 1. L. B. 17 Calc. 491. (2) (1880) I. L. B. 6 Calc. 604. 
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of any such correction » specially during a long period of time, , indicates that 
the Coiirts have rightly' ascertained the -mteiition' of the Legislature. 

Phelan V,- Johnson (!)■ followed. ' . ■ 

Section 230 of the Code of Civil Procedure, 1882, ought iiot to be so con- 
strued as to make it conflict with the provisions of Art. 180 of the Limitation 
Act, of 1877. 

: ' Mayabhai Prembhai v. ■ Tribhuvandas Jagfwandas {2}^ Ganapaihi 
Balasundara (3) and Ptitieh Narain Chowdhry v. Chundrabaii Chowdhrain (4) 
followed. 

Code of Ci%'il Procedure of 1908, s. 48, noticed in this counection. 

It is not necessary for tlie remaining decree-holders to make a formal appli- 
cation for Biibstitution of a. deceased decree-holder. Section 234 of the Code 
merely requires that the legal representative should apply for execution of the 
decree and that his name should be luouglit on the record. 

Syiid Nadir liossein v. Baboo Pearoo Thovildarinee (5) and Balkishoon v. 
Mahommed Tamaz AUee {(j) referred to. 


Appeal by Jogendra Chandra Roy, the judgment-debtor. 

Balkisseii Das, Shy am Das and Mathura Das obtained a 
decree against Jogendra Chandra Roy, in the Calcutta High 
Court on the 16th December 1891, and in execution realised 
only a small portion of the decretal amount. On the 30th r 
January 1897, a second application for execution was made, 
praying for attachment of decree No. 642 of 1893 in favour of 
Jogendra Chandra Roy, the judgment-debtor. The application 
proved uselevss owing to the subsequent final discharge of 
Ramsadoy Barat, the judgment-debtor in suit No. 642 of 1893. 
There was a third application for execution on the 1st January 
1903 by Shyam Das and Mathura Das, for themselves and as 
the heirs and legal representatives by survivorship of the 
deceased Balkissen Das. The decree i^as then sent under 
section 223, Civil Procedure Code, to the Court of the Subor- 
dinate Judge of liooghly for execution by that Court. On the 
1 7th August 1906, Shyam Das and Mathura Das applied for 
execution of the decree in the second Court of the Subordi- 
nate Judge of Hooghly. The judgment-debtor objected on 
the grounds that the substitution should have been made for- 
mally and in the High Court, where the decree was passed, 


(1) (.1844) 7 Ir. L. R. 535. (4) (1892) I. L. R. 20 Calc. 551, 

(2) (1 881) I. L. K. 6 Bom. 258. (5) (1873) 19 W. K 255. 

(3) (1884) 1. L. R. 7 Mad. 640.: (1872) 4 All H. C. 90. 
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that execution was barred by limitation and that the present 
Lree'. holders, haring previously attached a decree obtoned 
by the judgment-debtor againstone Ramsadoy Baratand the 
mid judgment-debtor thereby bemg prevented from reahzmg 
his dues under the attached decree and having suffered loss 
in consequence, the present decree for execution should be 
treated as satisfied. The Subordinate Judge disallowed 
the objections. The judgment-debtor thereupon appealed 
to the High Court. 
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Babu Jadumih Kanjilal, for the appellant. The applica- 
tion for execution is barred by limitation under Article IbO 
of the Limitation Act. Under the present law, there is abso- 
lutely no provision for revivor of judgment, decree or order. 
Even if there is. m this case, there has been no revivor. I 
rely on Tincomie Dawn v. Debendro Nath Mookerjee (1). 

[Mookbejbb J. What do you say as to Ashutosh DuU v. 
Doorga Churn Chatter jee (2), Futteh Narain Chowdhry v. 
Chundrabati Chowdhrain (3), Suja Hossein v. Mmohur Das {4) 
and the cases in the other High Courts ; Oanapathi v. Bala- 
sundara (5), Umrao Singh v. Lachmi Narain (6) and Beni 

Madho V. Shiva Narain (7)?] 

After the decision in TMicown’e Dawn v. Debendro Nath{l) 
we must regard the earlier decisions erroneous. The still 
recent case°of Monohar Das v. Futteh Chind (8) is in my 
favour: see also Suja Hossein v. Monohur Das (9). There 
should be a reference to the Full Bench if the cases I have cited 
are not followed. 

Lastly, substitution on the death of a judgment-creditor 
should have been applied for in the Original Side of the High 
Court. No other Court had the authority to proceed with 
the execution at the instance of the remaining decree- 

holders. '' 


(1) (1890) I. L. B. 17 Calc. 491. 

(2) (1880) I. L. R. 6 Calc. 504. 

(3) (1892) I. L. li. 20 Calc. 551. 

(4) (1896) I, h. R. 24 Calc. 244. 

(9) (1895) 1. L. 


(5) (1884) I. L. R. 7 Mad. 540. 

(6) (1904) I. L. B. 26 Ail. 361. 

(7) (1007) 4 AH. L. J. 405. 

(8) (1903) 1. L. R, 30 Calc. 979. 
k ' 22 Calc. 921. ■ ^ 
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[Mookbbjeb J. Is actual substitution of the name of the 

legal representative, by formal appbcation, absolutely neces- 
sary for the validity of execution proceedings Ij 

Babu Baidyamth Butt (Bahu Tarinidas Banerjee with 
him), for the respondents, were not called upon. 

Cur. adv. vult. 

Mookbejbb and Carnddff JJ. This is an appeal on 
behalf of the judgment-debtor against an order for execution 
of a decree obtained by the respondents decree-holders agamst 
him on the 16th December 1891 on the Original Side of this 
Court. The decree was originally in favour of Balkissen Das, 
Shyam Das, and Mathura Das and was for a sum of Rs. 11,044 
with interest. On the 2nd January 1892, execution proceed- 
ings were instituted, in the course of which a sum of Rs. 824 
was realised. On the 30th January 1897, a second application 
for execution was made and the decree-holder applied for 
attachment of the interest of the judgment-debtor in a decree 
passed in another suit. Notice was served on the judgment- 
debtor and an order for attachment was made. The judg- 
ment-debtor under that decree, how'ever, was an insolvent 
and obtained his final discharge ; no further proceedings were, 
therefore, taken by the respondents on their application for 
execution. Subsequently Balkissen Das, one of the decree- 
holders, died, and on the 1st January 1903, the remaining 
decree-holders, one of whom had by survivorship acquired 
the interest of the deceased decree-holder applied to the Ori- 
ginal Side of this Court for transfer of the decree to the Court 
of the District Judge of Hooghiy, within the jurisdiction 
of which Court, it was aUeged, the judgment-debtor resided 
and possessed properties. Notice was issued under section 
248, Civil Procedure Code of 1882, upon the judgment-debtor 
on the 31st January 1903 and as no cause was shown on his 
behalf, an order was made on the 10th August 1906 for the 
issue of the necessary certificate. The decree was then trans- 
mitted to the Court of the Subordinate Judge, and on the 17th 
August 1906 the decree-holders presented in his Court the 


OALCUTTA SERIES. 


547 


VOL. XXXVI.J 


usual application for execution. Notice was issued upon the 
judgment-debtor who appeared on the 8th December 1906 Jooendka 
and° objected to the execution substantially on the ground ^ 

that the decree under execution was barred by limitation and 
also alleged that the propsrt 3 ’- sought to be attached belonged 
to a religious endowment and was not liable to be sold in 
execution. The Subordinate Judge overruled these objections 
and ordered execution to proceed. The judgment-debtor has 
now appealed to this Court and on his behalf the decision of 
tlie Subordinate Judge has been challenged on four grounds, 
namely, first, that as the judgment-debtor has been declared 
an msolvent and all his properties have been vested in the 
Official Assignee, execution camrot proceed ; secondly the 
application for execution is barred by limitation under Article 
180 of the second schedule of the Limitation Act of 1877 ; 
thirdly, that as one of the decree-holders had died, the other 
decree-holders could not proceed with execution till they had 
made an application for substitution, which if made could be 
entertained onl^y by the High Court, and fourthly, that as the 
decree-holders had in the second execTition proceedings obtained 
an order for attachment of a decree in which the judgment- 
debtor was the decree-holder and as by reason of their default 
the interest of the judgment-debtor in that decree had been 
extinguished, the decree-holders should not be allowed to 
proceed with the present execution. We shall consider these 
objections in the order m which we have stated them. 

In support of his first ground, the learned vakil for the 
appellant has invited our attention to an order made by this 
Court in its Insolvency jurisdiction on the 9th April 1878 by 
which the appellant Jogendxa Chandra Roy was declared an 
insolvent and his assets were vested in the Official Assignee. 

There are no materials , however , on the record to show what has 
happened since 1878. Nor is there anything to show that the 
appellant has obtained his final discharge. This particular 
ground was not urged in the Court below, and all we need 
observe, is that upon the materials on the present record, the 
appellant has not satisfied us that he k entitled to protection 


548 


CALCUTTA SERIES. 


[VOL. XXXVL 


1901 ^ 

JOGENDI^J. 
i *FIANDBA 

Boy 

V. 

:Hhyam Dab. 



from execution under the decree obtained by the respondents. 
The first objection taken on behalf of the appellant must 
consequently be overruled. 

The second ground urged on behalf of the appellant is that 
the application for execution is barred by limitation, under 
Article 180 of the Liniitation Act of 1877. That Article 
provides that an application to enforce a judgment, decree or 
order of any Court established by Royal Charter in the ex- 
ercise of its ordinary original civil jurisdiction must be made 
within 12 years from the date when a present right to enforce 
the judgment, decree or order accrues to some person capable 
of releasing the right, provided that (we quote so much only 
of the section as has any application to the case before us) 
when the judgment , decree or order has been revived, the twelve 
years shall be computed from the date of such revivor. The 
learned vakil for the appellant argued that there is no provi- 
sion under the present law for the revivor of a judgment, decree 
or order , and that in any event, there has not been in the present 
case such a revivor as is contemplated by the Limitation Act, 
He candidly conceded, however, that his contention was op- 
posed to a series of decisions of this Court, namely, the cases 
of Ashitosh Dntt v. Doorga Churn Chatter jee (1) , Futteh Narain 
C'ho'tvdhry v. GImndrabati Ghoudhrain (2), Suja Hossein v. 
Monohir Das (3). It was also not disputed by Mm on behalf 
of the appellant that the rule laid down in these eases- had been ■ 
accepted as good law by the' Madras High Court in Qanapaiki ' 
V. Balaswndara (4) and "by the . Allahabad High Court; in: 
Umrao Singh v. Lachmi Narain (5) and in Beni Ifadho v. 
Shiva Narain (0), The learned vakil for the appellant, how- 
ever, strenuously contended- upon the autliGrit]^ of the obser- 
vations of Mr. Justice Wilson in the .ccvse 'of Tincormie Dawn 
Dehendro Nath Mookerjee (7) that those decisions were erro- 
neous; and he also placed reliance, to some extent, upon the 

(1) (1880) I. L, R. 6 Calc. 604. . . (4) (1884) I. L. R. 7 Mad. 540. 

(2) (1892) T. L. K. 20 Calc. 551, (5) (1904) 1. L. R. 26 AO. 361 

(3) (1896) 1. L. R. 24 Calc. 244. (6) (1907) 4 All L. J 405 
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cases of Momhar Das v. Futteh CJiand (1) and Suja Hossein 1909 
V. Manahur Das (2) wMoh latter, however, was subsequently set Jogbh»ea 
aside on review, the judgment on rehearing Suja v. Monohur (3) 
negativing the contention of the present appellant. In this gHYAM DAs 
state of the authorities, the learned vakil for the appellant 
invited ns to consider the matter upon principle in view of a 
possible reference to a Full Bench. 

' Article 180, to the terms of which we have alreaay referred, 
provides that the period of 12 years is to be computed from 
the date of revivor of the judgment, decree or order sought to 
be enforced. The term revivor is nowhere defined in the Limi- 
tation Act, nor is any definition of the term given either in the 
General Clauses Act or in the Code of Civil Procedure. As 
pointed out, however, by Mr. Justice White in Aslmtosh Dutt 
V. Doorga Churn Chatter jee (4) the provisions of Art. 180 are a 
^ reproduction of those of Art. 169 of the Limitation Act of 1871, 
which again were based upon section 19 of the Limitation Act 
of 1859. At the time when the Limitation Act of 1859 was 
passed, there was a procedure for revivor of judgment on the 
Original Side of this Court. The 195th of the Rules of 1851 on 
the Plea Side of the Supreme Court recognized the principle that 
execution could not issue upon judgments more than a year old 
without issuing out a writ of scire facias against the defendant ; 
and a reference to the Plea Rules of 1837 (Rules and Orders of 
the Supreme Court by Smoultand Ryan, 1839, Vol. II, page 
93) shows that the rule in question had been in force for many 
years and had been introduced into the Chartered High Courts 
from the English law which governed its operation and effects. 

There can be no question, therefore, that when the Limitation 
Act of 1859 was passed by the Legislature, proceedings for 
revivor of judgment were matters of common occurrence and 
the Legislature had undoubtedly this procedure in view when 
they laid down in section 19 of Act XIV of 1869 that the 
period of twelve years was to run from the date of revivor- 

(1) (1903) I. L. R. 30 Calc. 979. (3) (1896) I. L. R. 24 Calc. 244. 

m (1895) I. L, R. 22 Ca|c. 92L (4) (1880) I. L. 6 Ca|c. 504, 
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When, however, the Limitation .Acts of 1871 and 1877 were 
passed, althongh the term ‘‘ revivor ” was reproduced, the 
writ of mVc /acw had become obsolete and its place had been 
taken by the procedure contained in sections 215 and 216 of 
Act VIII of 1 85& which were replaced by sections 245 and 248 
of the Codes of 1877 and 1882. The question therefore arises, 
what operation had the Legislature in view in 1871 and 1877 
yrhen they spoke of revivor of judgment in the Limitation Act. 

It would be unreasonable to assume that the Legislature con- 
templated a contingency which could no longer possibly arise. 

It is consequently necessary to examine for a moment the true 
nature of the process of revivor of judgment by the writ of 
scire facias and to determine whether there is anything in the 
present law which substantially corresponds to that process. 
Now* it is a matter of common learning that was ' ‘ a 

writ founded on some matter of record, as recognizance or - 
judgment, on which it hes to obtain execution or for other 
pur|)oses as to repeal Letters Patent, hear-errors, etc. In 
general, it was a judicial writ issuing out of a Court where the 
record was, because the defendant might plead thereto ; it was 
considered in law an action ; therefore a release of all actions 
was a good bar to scire facias ’’ : Tidds’ Practice, 1828, Chap. 
43, page 1090. In other words, ^ scire facias wa>8 a judicial 
writ issued for the purpose of substantiating and carrying into 
effect an antecedent judgment- As pointed out in Ereeman 
on Judgments, VoL II, section 442, before a judgment was 
either satisfied by payment or barred by lapse of time, it might 
become temporarily inoperative so far as the right to issue, 
execution was concerned, and so continue until something w^as 
done by which such right was revived ; in this condition it was 
usually called a dormant judgment. This dormancy in judg- 
ments was at common law usually created either by a change 
in the parties, plaintiff or defendant, or by the lapse of time 
without the issuing of execution. There were also cases in 
which execution was to be issued in certain contingencies only, 
and in which it became necessary to establish the existence of 
the contingency before the writ could be 
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So the iud-mexxb might have been satisfied through fraud 
or mistake or by execution upon property not belonging to the 
defendant, and it might, therefore, be necessary to set aside 
the^satisfaotion and to obtain leave to issue further execution 
When from any cause it became necessary to apply to a Court 
for a remvor of the right to issue execution, the remedy of the 
plaintifi was by a scire facias. As was very clearly put in 
Brown V. Harley (1) “ a scire facias to revive a 3 udgment is not 
an original but a judicial writ founded on some matter of 
record to enforce execution of it ; and properly speakmg, is 
oiily the continuation of an action, a step leading to the exe- 
cution of a judgment already obtained and enforcing the ori- 
ainal demand for which the action was brought. It creates 
nothing anew but may be said to reanimate that which be- 
fore had existence but whose vital powers and faculties are, as 
it were, suspended and without its statutory influence, would 
be lost.” The objects of a scire facias therefore were ; (i) to 
’ revive an ordinary judgment between the parties thereto, (ii) 
to obtain execution where a new party is to be charged or bene- 
fited, (iii) to obtain execution on a contingent judgment upon 
the happening of the contingency. As between the original 
parties, a scire facias became necessary, (i) where by the fault 
of the plaintifi no execution had issued out within a year and 
a day after the entry of the judgment, (ii) where at any 
time the judgment seemed to be satisfied when in fact it re- 
mained wholly or partly unpaid. The cases in which it be- 
came necessary to prosecute a scire facias to obtain the benefit 
of an execution for or against a new party, arose when a change 
of parties occun-ed through the death, marriage or bankruptcy 
of one of the parties ; see Freeman on Executions, Vol. I, Secs. 

' 27 28, 53, 51, 83, 84 and 85. The writ was next served, and 
apon return made, if any one appeared in response to the wit, 
he would be heard. It is unnecessary to consider what might 
be pleaded by the defendant either in bar or in abatement, 
but it may be generally stated that no ground of defence anterior 
to the old judgment sought to be enforced could be brought 

(1) (1848) 2 Fla. 164. 
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forward, just as no cause of action beyond the old Judgment 
could be asserted and no relief beyond what was embraced 
therein obtained. Finally, the judgment entered upon the 
ecire iacias would be simply that the plaintiff will have execu- 
tion for the judgment mentioned in the said facias and 
costs : Freeman on Executions, Voi. I, section 92 (a). The 
substance of the matter, so far as we are concerned, may there- 
fore be thus stated ; a scire facias is a judicial writ founded on 
some matter of record and having for its object the preven- 
tion of undue surprise by interposing itself as a warning be- 
tween judgment and execution wherever a new party is to be 
charged or benefited by such execution, whenever such execu- 
tion is contingent, after judgment, on the existence of certain 
circumstances to be first proved by the party charging; and 
lastly, whenever execution has been delayed beyond the spe- 
cified period (a year and a day under the common law) after 
the Judgment was signed, that delay not arising from the party 
charged : Bingham on Judgments and Execution, page 122 ; 
Freeman on Execution, VoL I, section 81. 

If now we bear in mind the essential features of a writ of 
scire facias and of the result to be gained by a recourse to it, 
it is by no means dijQ&cuit to identify it substantially with the 
procedure embodied in section 248 of the Code of Civil Pro- 
cedure. The object of this procedure as also of the procedure 
embodied in the corresponding section 216 of the Code of 1859, 
was to give notice, so as to prevent undue surprise to a judg- 
ment-debtor when more than one year had elapsed between 
the date of the decree and the application for execution or 
when the decree was sought to be enforced against the legal 
representative of the party against whom the decree was ori- 
ginally made. It seems to us to be fairly obvious, tiieref ore, 
that when the Legislature used the term '' revivor of judgment 
in the Limitation Acts of 1871 and 1877, they had in view the 
procedure embodied in sections 216 of the Code of 1859 and 248 
of the Code of 1877. 

We are further fortified in this view by an examination of 
the provisions of the Common Law Procedure Act of 1852, 


CALCUTTA SERIUS. 


yOL. XXXVI.I CALCUTTA SERIES. 

sections 128 to 134, which fuUy define the nature of the proceed- 
ings for revivor of judgment, and there can he no reasonable 
doubt that when the framers of the Limitation Act of 1859 used 
the term “ revivor of judgment ” they must have had in 
view the proceedings to revive, then current in the Supreme 
Court, which were closely analogous to the proceedings to revive 
under the Common Law Procedure Act of 1852: Chitty’s 
Archbold’s Practice, 1866, Vol. n, page 1122. 

It may be pointed out that there has been some diversity 
of judicial opinion upon the question whether a revivor of judg- 
ment prolongs the life of the original judgment for the pmq)oses 
of limit ation [Freeman on Executions, Vol. I, section 93 (a)j ; 
but the balance of authority, where the matter is not governed 
by statute, preponderates largely in favour of the view 
that the Statute of Limitations to which the judgment is 
subject ceases to run upon such revivor, although the 
reasons for this conclusion have not been unanimous. As 
briefly indicated in the judgment of Mr. Justice White in 
Ashutosh Dutt V. Doorga Churn Chatterjee (1) the question 
had been raised in the Irish Courts and decided by the 
House of Lords as well as by the Judicial Committee of the 
Privy Council in favour of the view that time should run 
afresh from the date of the revivor. In fact almost from the 
very first the opioion of the Judges has tended in this direction : 
see Crofts v. Hughson (2), Kealey v. Bodkin (3), Finch v. Fitzgib- 
bon (4), Ottiwellv. Dunbar (5), OttiweU v. Farran (6), Ryan 
V. Camhy (7) ; though authorities are not wanting the other way : 
see Bolton v. Armstrong (8). The point directly arose in the 
case of Ottiwdl v. Farran (9). But when the case was taken to 
the House of Lords on appeal from the Exchequer Chamber in 
Ireland {Farran v. Beresford (10)] the point was left undecided, 
although Tindal C. J. in dehvering the opinion of the Judges, 
intimated that whatever might be the ease if the revivor was 
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(1880) 1. L. B. 6 Calc. 504. 

{i) (1837) 2 Jones 499. 

(3) (1837) Sausse. and Scully 21 L 

(4) (1838) 6 Ir. L. B. N. S. 312, 

(6) (1837) 6 Ir. L. Bee. N. S. 10, 


(6) (1837) Sau. and Sc. 218. 

(7) (1840) 2 It. Eq. Bep. 328. 

(8) (1836) 5 Ir. L. Bee. N. S, 37, 

(9) (1839) 2 Ir. L. Bep. 110. 

(10) {1842) iO CL tfe E. 318. 
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between the same parties and was only necessary becanse the 
time for execution had elapsed, a new present right to receive was 
given by the judgment in scire facias when that right was neces- 
sary in consequence of the death of the parties. This doctrine 
w'as approved by Lord Lyndhurst in Farr el v. Gheson (1) and 
may be taken as settled as regards a revivor against the repre- 
sentatives of a deceased party to the existing judgment. This 
case before the House of Lords, however, left open the effect 
of a revivor as between the original parties. The question 
was directly raised in Griffin v, Blahe (2) and it was held by 
Smith M. R. that time should begin to run afresh from such 
revivor, as well as from a revivor where there was a change of 
parties. This decision was approved by the Judicial Com- 
mittee of the Privy Council in In re Blahe (3). This view is 
also supported by the high authority of Lord St. Leonards 
(Real Property Statutes, 123) and Mr. Prideaux (Judgments 
57). We are not unmindful however that even in Ireland a 
question has been raised as to effect of the procedure substitut- 
ed for the writ of revivor by the Rules of the Supreme Court 
(Ir.) 1891 Ord. XLII, Rules 24-25, which correspond with the 
English Rules of the Supreme Court 1883, Ord. XLII, 
Rules 22 and 23. With reference to this procedure, which 
corresponds with what is laid down in section 248 of the Code 
of Civil Procedure of 1882, Mr. Justice O’Brien raised the ques- 
tion in Emns v. O* Donnell (4) whether an order for leave to 
issue execution under the Judicature Act would have the effect 
, that was ascribed to a revivor by the House of Lords in Farran 
. V. Beresford (5). But no reasons were assigned by the learned 
Judge in support of his opinion that the force of the Judicature 
Act would be held to deprive such an order of all efficacy as 
a means of making time run afresh. We are however here free 
from any such possible difficulty. We are called upon to con- 
strue Art. 180 of the second schedule of the Limitation Act and 
to determine the meaning and scope of the term revivor of 

(1) (1844:) 11 Cl. and F. 702. (3) (1853) 2 Ir. Ch. Rep. 643. 

(2) (1848) 2 Ir. Ch. Rep. 645. (4) (1885) 16 L. R. Ir. 445, 452. 

(5) (1842) 10 CL & F. 319. 
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judgment used therein. When we look to the history of the 
legislation on the subject, we find it difficult to resist the con- 
clusion that the Legislature must have intended by “ revivor 
of judgment ” the procedure prescribed in section 248 of the 
Code of Civil Procedure of 1882. With all deference to the 
opinion of Mr. Justice Wilson in Tincomrie Dawn v. Debendro 
Nath Mooherjee (1), an opinion which is no doubt entitled to 
great weight, we are consequently not prepared to share the 
doubt expressed by that learned Judge. We observe that no 
reasons are stated in support of the doubt expressed, and the 
learned vakil for the appellant has not been able to assign 
any substantial reason in support of that view. An analysis 
of the nature of the writ of scire facias or of the writ 
of revivor shows conclusively that a proceeding under 
section 248 of the Code of Civil Procedure of 1882 is in 
its essence and result identical for our present purposes with 
the former. We must, therefore, uphold the view taken in 
the case of Ashutosh DtiU v. Doorga Churn Chatterjee (2) as 
well founded, and we are not prepared to dissent from the 
series of decisions in which that view has been approved and 
followed. It may be added that there are other weighty reasons 
in support of the view taken by us. The case of Ashutosh 
Dutt V. Doorga Gharan Chatterjee (2) was decided so far back as 
1880, shortly after the Limitation Act of 1877 had come into 
operation. Since then, and in spite of the doubt expressed by 
Mr. Justice Wilson, the Legislature has not intervened. On 
the other hand, we find from the new Limitation Act (IX of 
1908) which consolidates and amends the law on the subject, 
that the provisions of Article 180 are reproduced as Article 183 
without any alteration. The inference seems irresistible that 
the judicial interpretation of Article ISO to which we have 
referred, correctly represented the intention of the Legislature. 
It is- a well settled principle of construction that the Legislature 
is presumed to know not only the general principles of law but 
the construction which the Courts have put upon particular 
statutes. In the words of Lord Campbell C. J. in Mansell v. 
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0«een( l)and Lord Justice James in Ex parte Cani^elli2) ‘ Vhere 
a section of an Act wMeiihas received a judicial construction 
is re-enacted in the same words, sucli re-enactment must be 

treated as a legislative recognition of that construction : see 

also Dah^e m.e(3). GVe«.eav. Tofield{i), CUrh v. FaW(5 , 
Jay V. Johnstone (6). The inference is therefore perfectly le^ti- 

matethat the Legislature has in the new Act adopted the settled 

judicial construction which is thereby sanctioned and intended 
to be continued in force: see Be Abbotsford {1). ^ even 

independently of the provisions of the Act of 1908, the same 
inference would follow from another circumstance ; an express 
recognition of the construction which the Judges have put upon 
statutes is not always needed, in some cases the silence of the 
Legislature is equaUy emphatic. This principle of constrac- 
tion is based on the ground that, as the Legislature knows wh^ 

the law is and has the power to alter it, any mistake on the part 

of the Judges may at once be corrected, and the absence of any 

such correction, specially during a long period oBime, mdica^ 

that the Courts have rightly ascertained the mtention of the 
Legislature. We need only refer to the observation of ^Baron 
Lefroy in Phelan v. Johnson (8) : “ I recohect Lord Eedesdale 
saying that when the Court has been in the habit of puttmg a 
particular construction upon an Act of Parhament and the 
Legislature has not interfered, it must be considered as true 
construction of the Act.” On aU these grounds we must hold 
that the order made in the second execution proceeding on the 
6th May 1897 had the effect of reviving the original decree and 
consequently the present appKcation wMch has ^een made 

within 12 years of that date, is not barred under Artick 180 
of the second schedule of the Limitation Act. This view is 
in no way opposed to the decision of this Court in the case of 
Monohar Das v. FuU^lChand (9) in which it was held that as 
a general rule, if there has been no order for execution, the mere 


(1) (1857) 8 B. &3B. 54, 73, 

(2) (1870) L. B. 6 Oh. App. 703. 


(5) (1883) 52 li. J. Q. B. 321. 

(6) [1893] 1. Q. B. 26, 189. 


3 1881 6Q.B.D.376atp. 463. (7) 
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fact that an application lias been made for execution of a decree ■ 

and notices have been issued under sections 232 and 248 of the , 

Code, does not operate as revivor within the meaning of Article Bov 
180. In the case before us, there was an order for execution, shyam Das. 
and the decision relied upon is on this ground obviously dis- 
tinguishable. 

It may be contended, however, that the application is 
barred under section 230, Code of Civil Procedure, wliich pro- 
vides that where an application to execute a decree for payment 
of money has been made under that section and granted, no 
subsequent application to execute the same decree shall be 
granted after the expiration of 12 years from the date of the 
decree sought to be enforced. In the present case, as already 
stated, the decree was made on the 16th December 1891 and 
an order for execution under section 230 was made in the first 
execution proceeding of 1892 as also in the second execution 
proceeding of 1897. It may therefore be argued with some 
plausibility that, if Article 180 saves the execution from limi- 
tation, section 230 presents an effective bar. There is no sub- 
stance, however, in this objection, for as was pointed out in the 
cases of Mayahhai Prembhai v. TribJhtmandas Jagjivandas (I) 

OanapatM v. Balasundara (2) and Fatteh Narain GhowdJiry y. 

Chundrabati Chowdhrain (3), section 230 onght not to be so 
construed as to make it conflict with the provisions of Article 1 80 
of the Limitation Act. ■ What was ruled in these cases was that • 
the provisions' of the two Acts ought not to be so interpreted 
as to contradict each other, and that, therefore, section 230 
cannot be taken to limit Article 1 80. . It is worthy of notice that 
this interpretation has subsequently received the sanction of 
the Legislature, and in the Code of Civil Procedure of 1908, 
section 48, which replaces the 3rd and 4th paragraphs of section 
230 of the Code of 1882, expressly provides that nothing: in^ that' 
section shall be deemed to limit or otherwise affect the opera* 
tion of Article 180 of the second schedule of the Indian Limitation 
Act. Statutory authority has, therefore, been given to the 

(1) (1881) I. L. B. 6 Bom. 258. (2) (1884) 1. L. R. 7 Mad. 540. 

/awisfisvi L. R. 20 Gale. 551. 
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raKngs which, declared Article 180 of the Limitation Act to be 
;^affiNDBA independent of section 230 of the Code of Civil Procedure of 
Bot 1882, and, upon the principles of construction which we have 
hyam Bas. already explained, the inference is irresistible that these deci- 
sions accurately interpreted the intention of the Legislature. 
It follows consequently that the second ground taken on 
behalf of the appellant must be overruled from every possible 
point of view. 

The third ground taken on behalf of the appellant raises a 
purely technical objection of an entirely unsubstantial character. 
It is argued that upon the death of one of the judgment- 
creditors Balkissen, an application for substitution ought to 
have been made to the Original Side of this Court which passed 
the decree, and that, in the absence of an order from this Court, 
the District Court to which the decree had been transferred 
for execution had no authority to proceed with the execution 
at the instance of the other judgment-creditors, one of whom 
had obtained by survivorship the interest of the deceased 
creditor. An examination of the provisions of the Code makes 
it obvious that there is no foundation for this contention. The 
Civil Procedure Code does not expressly provide for an appli- 
cation for substitution under circumstances like these. There 
is no provision which renders necessary the actual substitu- 
tion of the name of the legal representative for the validity of 
theproceedingsmexecution. ' Section 232:merely requires that 
the legal representative should apply for execution of the decree, 
and that his name should be brought on the record : 8yud Nadir 
HosseinY, Baboo Pmroo Thovildannee (1), BalUshoon Y. MaJiom- 
med Tamaz AUee (2), ■ This provision was substantially complied, 
: ■ ' with m the case before us. The surviving decree-holders in their 
application to this Court for transfer of the decree stated that 
the creditor Balkissen Das was dead and that Sham' Das , one of 
the other execution-creditors, was his legal representative. The 
application further contained a prayer that Shyam Das and 
■ Mathura^ Das, the two .surviving execution-creditors, might 
be allowed to obtain a transfer of the decree to the Court of the 
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District Judge of HoogMy for execntion. , Upon notice to the ' ' 1909' : ■ 
judgment-debtor and without , any objection, the order for Jo^bba 
transfer was made. In our opinion it was not necessary for 
the decree-holders to make a formal application for substitu- 
tion in the Court of the District Judge as they did ; they were 
quite competent to carry on the execution without any such 
application. The third objection, therefore, cannot be sup- 
ported and must be overruled. 

The fourth ground taken on behalf of the appellant raises 
a question of estoppel. It is contended that by reason of the 
negligence of the present respondents, who had attached a 
decree in which the judgment-debtor was the decree-holder, 
his rights under the decree have been extinguished by limita- 
tion, and therefore the respondents are not entitled to proceed 
with execution till at any rate they have indemnified the 
appellant for the damage which he had sustained. No such 
objection, however, was taken in the Court below and there 
are no materials upon the record upon which this question 
can be determined. Apart, therefore, from the question, 
whether an objection of this character is maintainable in exe- 
cution proceedings, we must decline to entertain it on the 
ground that it had not been taken at an earlier stag© of the 
proceedings. The fourth ground of objection also must there- 
fore be overruled. 

The result is that none of the grounds upon which the deci- 
sion of the Subordinate Judge is challenged can be maintained. 

The appeals, therefore, fail and must be dismissed with costs. 


s. 



Appeals dismissed^ 
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CRIMINAL REVISION. 

Before Mr. Justice Holmwood and Mr, Justice Ryves. 

SALT 

V. 

EMPEROR.^ 


Witness — Statement of witness taken hy the police during the investigation and 
recorded in the Special Diary — Copies of such statements when to he given 
to the accused — Criminal Procedure Code (Act V of JS98), ss. 161 and 162 
— Practice, 

Where the trying Magistrate, at the instance of the accused, called for the 
statements of certain prosecution witnesses recorded by the police during their 
investigation in the special diary and then returned them to the police 
without’ recording an order that he did not think it exxiedient in the interests 
of justice to furnish the accused with a copy, and also disallowed an application 
to summon a defence witness : — 

Held, that the Sessions Judge should re-hear the appeal and examine this 
witness, and send for the statements recorded by the police and, if he found 
anything in them of advantage to the accused, that he should also summon 
the witnesses who made them and allow cross-examination after supplying 
the accused with a copy of their statements. 

The petitioner, who was a Claims Inspector on the Eastern 
Bengal State Railway, was charged with criminal breach of 
trust as a servant under section 408 of the Indian Penal Code, 
and convicted by the Joint Magistrate of Alipore, on the 14th 
September 1908, and sentenced to three months’ rigorous im- 
prisonment and a fine of Rs. 500. In September 1907 the 
petitioner was deputed by the Railway Company to Goalundo 
where, it was alleged, he sold 180 bags of damaged rice to 
one Buldeo Thakur and received a hundi for Rs. 1,320 which 
he cashed in Calcutta, and of this sum he credited Rs. 820 to 
the Railway Company and misappropriated the balance. 
The trial commenced on the 3rd August 1908 upon further 
inquiry directed by the District Magistrate of Alipore, and 
on that day sis prosecution witnesses were esamined. The 

* Crimiaal Bevision No. 1378 of 1908, against the order of F. R. Roe, Sessions 

Judge of the 24«Parganas, dated Jifov. 30» 1908, 
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case was next taken up on the 19th instant and four more 1909 

prosecution witnesses were examined and four cross-examined. Sam 

On the 21st, the other prosecution witnesses were cross-exa- empLob. 

mined and a charge framed. The investigating police officer 

was then cross-examined by the defence, and admitted that 

statements of certain of the prosecution witnesses had been 

taken down in writing and were entered in the special diary. At 

the close of his cross-examination the counsel for the accused 

made a verbal application to the Magistrate for the production 

of these statements. The Magistrate, thereupon, ordered 

the police to produce the statements of these witnesses 

on the 1st September, on which date he passed the following 

order : “ The statements called for by the defence from the 

Sealdah Police have been produced before me. They in no 

way contradict the evidence given, and I return them.” 

The accused had also applied to the Magistrate to summon 
Mr. Hardless, the Government hand-writing expert, to prove 
that the signature of his name on the huTtdi was not in his 
hand-writing, but the Magistrate refused the application. 

The Court then proceeded with the case and the defence 
witnesses were examined, and the accused was ultimately con- 
victed and sentenced. On appeal, the learned Sessions Judge 
of AMpore upheld the conviction but reduced the sentence. 

The petitioner then moved the High Court and obtained 
the present Rule. 

Mr. Norton, Mr. Mehta and Babn Manmatha Nath Mukerji, 
for the petitioner. 

The Deputy Legal Remembrancer {Mr. Orr), for the Crown. 

HoLirwooD AJSD Rxves JJ. We are of opinion that 
the best way of dealing with this Rule will be to direct that 
the learned Sessions Judge who heard the appeal should re- 
consider it after re-hearing counsel and examining Mr. Hard- 
less as a witness. At the same time, as the petitioner has 
taken the ground that the statements before the police, whether 
contained in a special diary or in a diary under section 161 
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1900 of the Criminal Procedure Code, of Tilak Cliand Borad and of 
Salt Tilak Okand, were sent for but no order was passM stating 
Ekpbeo®. the Court did not think it expedient in the interests of 

justice to furnish him with a copy, we think that the learned 
Sessions Judge should himself send for and consider the state- 
ments of these two witnesses and, if he finds that there is any- 
thing in them upon which the petitioner would be advantaged 
by being allowed to cross-examine thereon, he should also re- 
summon those witnesses and submit them for cross-examination 
after supplying copies of their statements to the petitioner. 

We, therefore, make the Rule absolute in these terms, and 
remit the case to the same learned Sessions Judge of Alipore 
for re-hearing the appeal. 

The petitioner will remain on the same bail. 

Rule absolute. 

E. H. M. 


CRIMINAL REFERENCE. 


Before Mr. Justice Oarnduff and Mr. Justice Doss. 

im SALIGEAM SINGH 

Fe&. 12, V. 

EMPEROR.* 

Surety bond — LiahiUty of Surety on forfeiture of bond by Principal — Recowry 

of amounts of the bonds from both Principal and Surety — Criminal.Proce” 

dure Code (Act Y of 1908) i S. 514 and Sch. Y , Porm XI. 

Upon the forfeitiare of a bond by a person to keep the peace for a term, the 
smrety is liable to pay the amount specified in Ms bond in addition to the 
penalty paid by the principal. 

J2?wperor V. irawng (l) dissented from. 

The object of requiring a surety to such a bond is not to ensure the recovery 
of the amount of the bond from the principal, but to serve m an additional 
security for his keeping the peace. 

Quetn-Bmpress v, Rahim Bahhsh (2) referred to, 

♦ Griminai Beference Ho* 234 of 1908, by C. W. E. Pittar, Sessions Judge 
of Patna, dated Hov. 27, 1908, ■ 

(1) (1905) V. B. B. 31 ; (2) (1898) L L. K, 20 AIL 206, 

^2Cr. L. J. Ind.:m; -,: : ' 
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Ih a proceeding under section 107 of the Code of Criminal 
Procedure; 1898, one Saligram Singh was bound down, in the 
sum of Rs. 100, to keep the peace for one year, .and the peti- 
tioner, Kuldip Singh, bound himself as surety, in the sum 
of Es. 50, that the former would not commit a breach of 
the peace or do any act that might probably occasion a breach 
of the peace during the term of the bond, and that, in case of 
his (Saligram^s) making default therein, he (Kuldip) would 
forfeit to His Majesty the sum of Rs. 50. Saligram’s bond was 
declared to be forfeited by the Sub-divisional Officer of Dina- 
pore, on the 9th September, 1908, and both the petitioners 
were ordered to pay the amounts of their respective bonds. 
They appealed against the order to the District Magistrate 
who summarily rejected the appeal, on the 24th September, 
under section 515 of the Criminal Procedure Code, without 
considering the objection of the petitioner, Kuldip, that the 
lower Court was wrong in requiring a double penalty, Saligram 
having paid the amount of his bond. 

The Sessions Judge of Patna, by his letter dated the 27th 
November, referred the case to the High Court under section 
438 of the Code, recommending the reversal of the order of the 
District Magistrate on the ground that the point raised by 
Kuldip was worthy of consideration, and had not been dealt 
with by the Appellate Court. He referred to Emperor v. ' Nga 
Kaung (1). 

No one appeared in' the case. 


1909 

Saligbam 

Singh 

V. 

Empeeob. 


Caefbuee akb Doss JJ. This is a reference made by 
the Sessions Judge of -Patna which raises the question of the 
extent of the ■ liability of a person who has stood, surety 
for another bound down to keep the peace. It appears that 
one SaMgram Singh was required by .the Sub-divisional Magis- 
trate of Dinapore t'O' execute a bond for Rs. 100 under . section 
107 of the Code of Criminal Procedure, and that the petitioner, 
Kuldip, stood as Ms - surety in the sum of Rs. 50. The^bond 
was declared forfeit by the , Sub-divisional Magistrate, who 
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1909 of the Criminal Procedure Code, of TUak Chand Borad and of 
sSIt Tilak Chand, were sent for but no order was passM stating 
EMpSaoB. Court did not think it expedient in the interests of 

justice to furnish him with a copy, we think that the learned 
Sessions Judge should himself send for and consider the state- 
ments of these two witnesses and, if he finds that there is any- 
thing in them upon which the petitioner would be advantaged 
by being allowed to cross-examine thereon, he should also re- 
summon those witnesses and submit them for cross-examination 
after supplying copies of their statements to the petitioner. 

We, therefore, make the Rule absolute in these terms, and 
remit the case to the same learned Sessions Judge of Alipore 
for re-hearing the appeal. 

The petitioner will remain on the same bail. 

Buh absolute. 

E. H. M. 

CRIMINAL REFERENCE. 
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ordered the principal -and the surety to pay ' the sums of 
, ,B;s: i00andRs,, 50 respectively. Against this order an appeal 
was preferred before the District Magistrate under section 515 
of the Code, and was summarily rejected. One: of the grounds 
taken on the appeal was that the Sub-divisional Magistrate 
was wrong in inflicting a double penalty,” the contention 
being that, as the principal had paid, there ought to have been 
no realisation ' from the surety. The learned Sessions Judge has 
recommended that' the District Magistrate’s order be set aside 
on the ground that he has not considered the point above 
stated. He has himself refrained from expressing any opinion 
upon it, but has referred to the decision in the case of Mmperor 
v. Nga Kaung (1) which appears to have been decided in Upper 
Burma in 1905. 

Primd facie ^ no doubt, a surety merely agrees, to pay the 
creditor failing the debtor, and his liability is, as a rule, co- 
extensive with that of the principal. But this is not a case 
of ordinary suretyship for the payment of money. As 
pointed out by Edge, C.J., in Queen-Empress v. Rahim 
Bahhsh (2), the object of these provisions of the Code is to pre- 
vent crime, and not to obtain money for the Crown. It is not, 
as in the case of, for example, an administration bond with 
sureties, the object to secure the payment of money or the 
avoidance of pecuniary loss. Hence it is provided in 
section 118 of the Code that the amount of every bond 
demanded under these provisions shall be fixed with due 
regard to the circumstances of the case and shall not be 
excessive, while in section 106 it is expressly directed that ! 
the amount of the principal bond shall be proportionate to 
the means of the person bound down. That being so, it 
is obvious that the power to require sureties must have been 
given with some object other than that of ensuring the 
recovery of the amount of the bond; in other words, an 
additional security for the principal’s keeping the peace, not 
a surety for his paying forfeit, is demandable. . 
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This view is supported by the form of the bond actually 
executed in this instance. Saligram Singh “ bound himself Samgeam 
not to commit a breach of the peace or do any act that 
might probably occasion a breach of the peace during the 
term of one year/’ and, ‘‘in case of his making default 
therein,’^ to “forfeit to His Majesty the sum of Rs. 100.” 

The petitioner, Kuldip, next “ bound himself surety for j 
Saligram Singh that he (Saligram) j should not commit a 
breach of the peace or do any act that might probably occasion 
a breach of the peace during the said term, and, in case 
of his (Saligram’s) making default therein, to forfeit to His 
Majesty the sum of Rs. 50.” This is the form set forth as 
Form XI in the Fifth Schedule to the Code, and from its 
terms it seems to us to be clear that Kuldip bound himself 
to forfeit Rs. 50 in the event of Saligram’s failing to keep the 
peace during the period fixed. 

The conclusion at which we have arrived, therefore, is that 
the Sub-divisional Magistrate was right ; and, in these circum- 
stances, we think it unnecessary to send the case back for dis- 
posal by the District Magistrate as the first appellate authority. 

In the result, theUs we decline to interfere. 


G. FJ. M. 
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APPELLATE CIVIL. 

■ Before Mr, Justice Mookerjee and Mr, Justice Carnduff, 

1909 DHANU RAM MAHTO 

Pebi'lZ. 

MURLI MAHTO.* 

Commission — Fraetice — Evidence tahen on commissioji, when evidetwe in suii-^ 

Fractice on the Grig hud Bide of the High Court and the MofussU Courts--" 

When Court ?naij grant time and adjourn Hearing — Costs of Adjournment 

‘—'Civil Procedure Code (.4ci XIV of 1882) ^ bs, 156, 889, 399, 

. Where a commission was duly executed and returned togetlier with the 
evidence taken under it to the Court which issued it and formed part of 
the record of the case under s. 389 of the Civil Procodiir© Code (Act XIV of 
1882), and where the circumstances mentioned in s. 390 of the Code, which 
would exclude the deposition from being read as evidence in tlie suit, do 
not exist : 

Held, that regard being had to the practice of the mofussi! Courts, tvhicli is 
not only perfectly consistent but also in stiiet ai'cordance wirli the provisions 
of the Civil Procedure Code, it is not necessary to tender the evidence taken on 
commission formally at a trial, to make it evidence in the case. 

Man Gohindo Chowdhuri v. Shmhindra Chandra Chotrdhuri (I) foliow^ed. 

Dwarka Nath Dutt v. Gunga Dayi (2), Nistarini Dassee v. Nundo Lall Bose 
(3), Kuswn Kumari Boy v. Satya Bunjan Das (4) and Struihers v, Wheeler (5) 
referred to. 

Where the Court made an order for adjournment conditional upon the 
immediate payment of costs : — 

Held, that although s. 156 of the Civil Procedure Code (Act XIV a! 1882) 
gives the Court ample discretion as to the particular directions to be given 
in the matter of costs, an order ought not to be made conditional upon 
immediate payment of costs, without sufficient opportunity being given to 
the plaintiff to enable him to carry out the orders of the Court and to produce 
bis evidence. 

Apjpeal from Appellate Decree Xo. 1332 of 1907. against the decree of 
H. E. Kansom, District Judge of Darbhanga, dated April 3, 1907, affirming 
the decree of Ambica Charan Dutt, Subordinate Judge of that District, dated 
Feb. 1907. ' 

(1) (1907) I. L. R. 35 Cale. 28. (3) (1899) I, L. R. 26 Calc. 59L 

(2) (1872) 8 B. L. H. .4pp. 102. (4) (1903) I. L. R. 30 Calc. 999, 1003, 

< 5) (1880) 6a L. R. 109, 
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Second appeal by the plaintiff, Dhaiiu 'Ram Mahto. 

, The plaintiff brought the. suit for declaration of his 
to certain immoveable property,' and for an injuiiotioii to 
stay the sale of the said property. 

The defence was that the claim was false and collusive. 
One witness was examined on commission on behalf of the 
plaintiff. 

On the case co,ming on for hearing, the plaintiff through 
his pleader applied for time to bring up his witnesses who were 
not present. T,he Subordinate Judge granted the adjourn- 
ment on condition that the cost of the day was pai.d by the 
plaintiff' to the defendant. The plaintiff being unable to 
deposit the cost, the Subordinate Judge dismissed the sun 
without adjudicating on the merits. 

The plaintiff appealed to the District Judge who dismissed 
the appeal on the ground that it was too late to ask the Court 
to consider the evidence taken on commission which w as not 
tendered though the plaintiff had ample opportunity to do so, 
and that the learned Subordinate Judge had not omitted to 
consider anything material. 

The plaintiff, thereupon, appealed to the High Court. 

Bahu Shorashi Charan Mitra, for the appellant. Under 
sections 389 and 390 of the Civil Procedure Code and the 
practice that had grown up in the mofussil Courts, it was not 
necessary to tender the deposition of a witness examined on 
commission, but that it formed a part of the record and 
could be used as evidence in the case : Dwarka^iath v. Chinga 
Bayi {l)y Simthers v. W heeler {%), Nistarini Dassee y, Ntmdo 
LaU Bose CB). Under section 156 of the Civil Procedure 
Code the Subordinate Judge could not make the order for 
adjournment conditional upon . the immediate payment of 
costs. 

Babu Digambar Chatter jee, for the respondent. Evidence 
taken on' commission ' cannot be. used in evidence in. the ease 

(1) (1S72) S B. L. R, App. 102, (2) (ISSO) 6 C. L. R. i09, 

m (1899) I L. B. 26 Calc. 591. 


1909 ■ 

■DHANiT 
Mahto , 

ij. 

, Mahto. 
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Dhanxj Bam 
Mahxo 

V, ■ 

Mtoli 

Mahto. 


until tendered by the' party at whose instance the, commission 
ha,s been.' taken out: Kusmn Ktmiari Roy v. Saiya Runjan 
Das (1), Hemanta Kumari v. Banhu Behari 

' Tho' Court has ample discretion to impose the payment of 
'Costs, conditional upon adjournment of a case under section ; 
156 of the Code of Civil Procedure. 

Cm. adv.' mlt , ' ' 


Mookbejbe and Carnduef JJ, The plaiiiti.ff appellant, 
commenced the action out of which the present appeal arises 
for declaration of his title to immoveable propertj^ and to 
restrain the defendants from enforcing a mortgage which they 
claimed to hold thereupon. The suit was instituted so far 
back as the 18th May 1903 and up to the present time it has 
not been heard on the merits. The plaintiff had at one stage 
of the suit obtained an order for the examination of a 
witness upon commission. That witness was duly examined, 
and the Commissioner made his return. When the case came on 
for trial before the Subordinate Judge, the evidence taken on 
commission was on the record, but as the witnesses who were 
to be examined in Court were not in attendance, an applica- 
tion was made on behalf of the plaintiff for adjournment. The 
Subordinate Judge made the grant of the application condi- 
tional upon the immediate payment of the costs of the defend- 
ant. The plaintiff was unable to carry out the order of the 
Court and the suit was dismissed. An appeal wm then pre- 
ferred to the District Judge, but it was dismissed by him under 
section 551 of the Code of Civil Procedure. The plaintiff has 
now appealed to this Court and on Ms behalf the decision of 
the Court below has been challenged on two grounds, namely , 
first, that as the evidence taken on commission was on the 
record, the suit ought not to have been dismissed without an 
adjudication on the merits ; and, ^econili/, that the Court 
of first instance ought to have allowed him an opportunity to 
produce his other evidence. In answer to the first contention, 

(1) (1903) I. L. B. 30 Calc. 999, 1003. (2) {1905) 9 C. W. N. 794. 
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it has,: been argued by the learned' vakil -for the respondent 
that as the .plaintiff did not tender the deposition in evidence, 
.the Subordinate Judge was not bound to consider it ; and in 
answer to the second contention it has been suggested that 
the plaintiff was guilty of laches and was not entitled to any 
consideration from the Court. 

In support of the first contention, reliance has been placed 
on behalf of the appellant upon the decision of this Court in 
Dwarka Nath Duttv, Gunga Dayi (i), Struthers v. Wheeler (2), 
and Nistarini Dassee v. Ntmdo Lall Bose (3) which show that 
in order to make a deposition taken on commission available 
for purposes of the trial, it is not necessary formally to tender 
it in evidence. On the other hand, in support of the conten- 
tion of the respondent, reliance has been placed upon the 
cases of Kusum Kumari Boy v. Satya Rmijan Das (4) and 
Hemanta Kmnari v. Banku Behari Sikdar (5), in which it was 
ruled that the deposition of a witness examined on commission 
does not become evidence in the suit until the same has been 
tendered and read as evidence by the party on whose behalf it 
has been taken. We observe that in the cases upon which 
reliance is placed on behalf of the respondent, the view of the 
Court was based upon the practice which has prevailed for 
many years past on the Original Side of this Court. On the 
other hand, as was pointed out by this Court in the case of 
Man Oohindo Ghowdhuri v. Shashindra Chandra Chowdhuri (6), 
the practice in the mofussil Courts has been precisely in the 
opposite direction. There can be no doubt that in the mofussil 
Courts the deposition of a witness examined on commission 
is treated as evidence in the case even though it has not been 
formally tendered. In our opinion, this practice is not only 
perfectly consistent, but also in strict accordance with the pro- 
visions of the Code on the subject. Section 389 of the Code 
of 1882 provides that after the . commission has been duly exe- 
cuted it ' shall be returned together with the evidence taken 


.1909 

DhaK'Cj BA'M 

Mahto 

V. 

Mubu 

Mahio. 


(1) (1872) 8 B. L. B. App. 102. 

(2) (1880) 6 C. L. E. 109. 

(S) (1889) I. L. R. 26 Calc. 591. 


(4) (1903) I. L. R. 30 Calc. 999. 1003. 

(5) (1905) 9 0. W. N. 794. 

(6) (1907) L L. R. 35 Calc. 28. 
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.iindet it tO' the Court from wMch. it issued, and the commission 5 . 
the return thereto and the evidence taken iiiider it form, subject 
to the provisions' of section 390 , part of the record of the suit. 
Section' 390 to which reference' is made then provides that; 
evidence taken on commission shall not be read' as evidence 
in the suit without the consent of the party against whom the 
same is ofiered unless the person who gave the evidence is be- 
yond the Jurisdiction of the Court or dead or unable from sick- 
ness or infirmity to attend to be personally examined or ex- 
empted from personal appearance in Court, or the Court in its 
discretion dispenses with the proof of any of the circumstances 
just mentioned and authorizes the evidence of any person be- 
ing read as evidence in the suit notwithstanding proof that 
the cause for taking such evidence by commission has ceased 
at the time of reading the same. Wliere, therefore, as in the 
case before us, the circumstances mentioned in section 390 
which would exclude the deposition from being read as evidence 
in the suit do not exist, there is no reason why the deposition 
should be formally tendered before it can be treated as evidence 
in the cause. No doubt, it may be plaiisibiy suggested, as 
indeed it has been suggested by some writers, that the mere 
fact that the deposition forms part of the record does not make 
it evidence, because every thing that is on the record may not 
be evidence in the suit till it has been made evidence in the 
manner contemplated by law. That may be so but the analogy 
has no application to the case before us. Here the deposition 
has been taken by a duly authorized commissioner ; the parties 
had the opportunity to appear and examine and cross-examine 
the witness, as contemplated by law. There is no suggestion that 
the commission has not been duly executed and returned ; nor 
is there any room for suggestion that circumstances may exist 
which would exclude the deposition from being used as evidence 
under section 390'. Under circumstances like these, it would 
be, m. our opinion, an idle -formality, not contemplated by the 
Code to require that the deposition must be formally tendered 
in evidence. The practice of the mofussii Courts as pointed out 
in the case of Man GoUndo Ohowdhuri v. 8hasMndm OMndm 
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Ghowdhuri (1) is entirely consistent with the provisions of the 
CodCj and there is no reason why we should substitute for it a 
practice which has grown up in the Original Side of this Court. 
We do not think, it can rightly be suggested that there is any- 
thing on 'principle which makes it obligatory upon a party to 
tender a deposition formaUy at the trial. No doubt, if, as is 
provided in the English Rules of the Supreme Court, 1883, 
Order 37, Rule 24, there were any statutory rule that notice 
of intention to use a deposition at the trial should be given, 
the practice must be regulated accordingly. But in the 
absence of any similar provision in our Code of Procedure, we 
do not see why we should insist upon this formality. The 
deposition forms part of the record and either party may use it. 
If the opponent of the party who relies on the deposition has 
any objection to its admissibility, it is open to him to urge 
that point. But we do not see that there is upon principle any 
necessity to tender the deposition in evidence. That there is 
no real question of principle involved in the matter, w^ould 
appear from the circumstance that under other systems of 
law, the practice which is followed in our mofussil Courts has 
been adopted ; for instance, in the American Federal Courts, it 
is not necessary for a deposition duly taken on commission to 
be tendered in evidence ; it is treated as already part of the 
record and may be used at once by either party : Andrews v. 
Graves (2), Park v. Willis (3). In our opinion, 'we ought to 
: adhere to the practice "which prevails in the mofussil Courts, 
and according to that practice, there is no question that the 
deposition in this case ought ' to have been considered by 
' the Subordinate Judge. , The first point taken on behalf of 
the appellant must consequently prevail. 

As regards the second point taken on behalf of the appellant, 
it is contended that under section 156 of the Code of 1882, 
it was. not open to the^ Subordinate Judge to make the order 
:Lfor' adjouminent 'conditional upon the immediate payment 

(1) (1907) L L. R. 35 Calc. 28. (3) (1806) i Cranch. C. C. 357 ,* 

(2) (1870) 1 Dillon 108 ; 18 Fed. Cases 1108, 
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'^3 ■ of costs. ' It is suggested that if in the opinion of the Subordi- 

nate Judge, an adjournment was necessary in the , interests 
^ t?.' of justice, the object of the grant of an adjournment ought 
'■ 'Mahto. not to have been defeated by the imposition of an order for 
costs, inability to comply with which would nullify the very 
object which the Court had in view. In our opmioii, there is 
no foundation for the broad contention that the Court could not 
make an appropriate order for costs ; the second paragraph of 
section 156 clearly gives the Court ample discretion as to the 
particular directions to be given in the matter of costs occa- 
sioned by the adjournment. At the same time, we are of opin- 
ion that in the circumstances of this case, the Court might 
have adjourned the case to a subsequent date and made the 
hearing on that date conditional upon the payment of costs 
before that date. Such an order would have enabled the 
plaintiff or his legal adviser to comply with the order for costs. 
We are of opinion, therefore, that sufficient opportunity was 
not given to the plaintiff to enable him to carry out the order 
of the Court and to produce his evidence. 

■ The result is that this appeal must be allowed, the decrees 
made by the Courts below discharged and the case remitted 
to the Court of first instance to be tried on the merits. Both 
parties will be at liberty to adduce evidence in support of their 
respective claims. 

; As regards' the. costs of this appeal, they must abide the 
result , but there will be no order for costs in the lower Appellate 
Court. ' The costs in the Court of first instance up to this stage 
as also after the remand will be in the discretion of that 

Court. 

Appeal allowed ; . 

A: A. ■ 
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APPELLATE CRIMINAL. 


Before Mr. Justice Caspersz and Mr. Justice Byves. 

EMPEROR 

v. 

DEBENDRA PROSAD.* 

Cheating-Evidence — Obtaining by false representation money as pretended 
security for appointmentto office — Admissibility of proof of previous and 
subsequent similar hut unconnected transactions as evidence of dishonest 
intention on the occasion in question' — Part of a systematic series of similar 
fraudulent tramactions— Evidence Act (I of 1872) t ss. Expl, {1)^ Ulus, 
{o); 15, lllus, (a). 

On a charge against the accused of cheating: by falsely representing that 
he was the dewan of an estate and could procure for the complaina.nt appoint- 
ment to the vacant post of manager to the estate, and thereby obtaining a 
sum of money as a pretended security deposit, evidence of instances of 
similar but unconnected transactions with other persons, before and after the 
date of the offence charged, is admissible, under ss. 14 and 15 of the Evidence 
Act, not to establish the factum of the offence but to prove that the transac- 
tion in issue was one of a systematic series of frauds, and that the intention 
of the accused on the particular occasion in question was dishonest and 
fraudulent. 

Explanation (1) and Ulus, (o) to s. 14 of the Evidence Act render facte 
showing the existence of a state of mind relevant only if they establish that 
such state of mind existed in reference to the particular matter in issue. 

Section 15 is an application of the general rule laid down in s. 14, and the 
words of the section as web as of lllus. (a) show that it is not necessary that 
ail the acts should form parts of one transaction, but that they should be parts 
of a series of similar occurrences. 

Eeg. y. RoU (1) discussed and distinguished. ; 

Queen v. Francis (2), Beg. v. Rhodes (3), Beg v. Ollis (4), Bex v. Wyatt (5), 
Bexv. Bond (6), Mahinv. Att.-Om. for New South Wales (7) and Queen-Mmpress 
V. FafiVam (8) followed. 

On the 26th January 1908 the accused, who was trarel- 
ling by train on the B. and JST.-W. Railway, sent for and 

■ ■ *Gover 33 m©nt Appeal No. 2 of 1909, against "the order of acquittal by the 
Sessions Judge of Darbhang.a, dated July 23, 1908, 

(1) (1860) Bell C. C. 280. (b) [1904] 1 K. B, 188. 
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entered into a conversation at Bazidpore station witli one 
Boodrie, the guard of the train, and, representing himself to 
be the dewan of the Narhan Raj , informed him that the post of 
manager to the estate, on a monthly salary of Rs. 300, was 
vacant, but that a security deposit of Rs. 1,600 was required, 
and asked him if he knew of anyone with suitable qualifications 
for the post. Boodrie replied that he possessed some experience 
of zem inda r! work and would like to obtain the appointment 
himself, but that he was imable to furnish the necessary amount 
of security. The conversation was renewed when the train stop- 
ped at Sonepore station, and Boodrie intimated his ability to 
give Rs. 70 as security which the accused accepted as more was 
not available. On the next day Boodrie sent the accused the 
amount by money order to his address at Bankipore which was 
duly received and acknowledged by him by letter. Some corre- 
spondence then passed between the parties on the subject, and 
an interview was arranged by the accused at the Hajipur ddk 
bungalow at which Boodrie was informed that the Raja was 
willing to accept Rs. 100 as security, and the balance Rs. 30 
was accordingly remitted by him, on the 14th February, to the 
accused who acknowledged its receipt. Subsequently, Boodrie 
became suspicious on over-hearing a conversation between 
Mahboob Hossain, the assistant station-master of Patori, and the 
signaller there, and he learnt that the accused had also attempt- 
ed to obtain money from Mahboob on similar representations, 
and informed the police on the 23rd March. It was proved 
that the accused was in no way connected with the Narhan 
estate at the time, though he had, some two or three years 
before, been d&mn to the estate for a short period. 
The estate was at the time of the present occurrence under 
the Court of Wards, and there was no post of manager or any 
other post with a salary of Rs. 300 vacant. 

At the trial the Magistrate admitted evidence of similar but 
unconnected instances of obtaining or attempting to obtain money 
from other Railway employees on the following occasions : — 
(i) At the end of Januaay or the beginning of February 
1907, the accused told Abhoy Cbundra Ghose, station-master 
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of Eisliunpore, that he was employed as manager to the estate 1909 
of Rai Durga Prosad, that a post as tehsildar to the estate, Empbbob 
on Rs. 50 a month, was vacant and that he could obtain it for dbbLdea 
A bhoy’s son on receipt of a security deposit of Rs. 300, which p»osad, 
amount was sent to him. As his son did not get the post, Abhoy 
wrote several times to the accused demanding the return of his 
money, and ultimately sent him a pleader’s letter threatening 
with a criminal prosecution , whereupon he returned Rs . 200. 

(ii) At the end of February or the beginning of March 
1907, the accused told Gideon, carriage examiner at Samasti- 
pur, that he was head manager of the Darbhanga Raj, and 
could procure his appointment as sub-manager, on a salary of 
Rs. 300 per month, on his furnishing a security deposit of 
Rs. 500 in advance. Gideon considted a pleader and was 
advised not to send the money before obtaining the appointment, 

(iii) Towards the end of February 1908, the accused re- 
presented to Mahboob Hossain, assistant station-master of 
Patori, that he was the manager of the Tikari Raj and could 
obtain for him a tehsildarship, on a monthly salary of Rs. 60, 
on his depositing Rs. 300 as security. The application was 
written out then and there and was to have been submitted 
with the security to the accused, but Mahboob, while converg- 
ing with a signaller on the subject, was over-heard by Boodrie 
who then informed him of the offer made to him of the appoint- 
ment of manager to the Narhan Raj, and Mahboob was dis- 
suaded from sending any money. 

In each of these cases it was proved that the accused was 
in no way connected at the time with the estates mentioned by 
him and that no such appointments as alleged were then vacant. 

The defence story, as set up by one Dinesh Prosad for tne 
accused but not by the latter himself in any statement, was 
that Dinesh, who was the manager of the Fatehpore Dularpore 
estate, wanted a sub-manager on Rs. 75 per mensem with a 
security deposit of Rs. 1,000, and the accused remitted him the 
sum received from Boodrie by messenger as part payment of 
the security for the post. Dmesh subsequently, it was alleged, 
sent for Boodrie through the accused in comection with the 
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appointment, but he failed to appear and Diiiesh, thereupon, '^ 

retained the sum advanced by him. 

The accused was convicted under section 420 of the Penal 
Code , and sentenced by the Magistrate , on 3rd J uly 1 90 8 , to four 
months’ rigorous imprisonment and a fine of Rs. 300 and in 
default to a further term of three months’ imprisonment. On 
appeal, the Sessions Judge of Darbhanga acquitted him by 
his order, dated the 23rd July 1908, holding that the direct 
evidence in support of the charge as to the occurrence of the 
26th January 1908 standing alone insufficient, and that the 
evidence relating to similar instances of cheating or attempting 
to cheat was not admissible. The Bengal Government there- 
upon instituted the present appeal. 

The Advocate-General (Hon^ble Mr. SinJia) with the Deputy 
Legal Remembrancer {Mr. Orr), for the Crown. Evidence of 
similar acts of cheating are not admissible to prove whether, 
as a matter of fact, the accused made the representations alleged 
^ to Boodrie and induced him to part with the 100 Rupees. This 
has been amply proved by other evidence in the case. But 
such evidence is admissible, under sections 14 and 15 of theEvi- 
dence Act, to rebut the defence that the transaction was bond fide 
and not fraudulent by showing that both previously and short- 
ly after the accused had similar transactions with others, 
.which, taken together, showed dishonest intention on his part, 
and also that the present case ■was one of a series of fraudulent 
transactions similar in character. The English decisions estab- 
lish this rule: Queen v. Francis (1), Regina v. Rhodes (2), 
Regina v. Ollis (3). There are two recent cases on the point : 
Rex V, Wyatt (4) and iJea; v. Bond (5). See also Queen-Empress 
v. Vajiram (6). 

Mr, Huq {Mr. Lall, Babu Dwarlca Nath Mitter and 
Kulwant Sahai with him), for the accused. Section 15 is not 
applicable as there is no question here of accident or mistake. 

m (1874) L. R. 2 0. C. B. 128. (4) [1904] 1 K. B. 188. 

. (I) [1899] 1 Q. B. 77. (6) [1906] 2 K. B. 389. 

, ■ . (3) 2 Q. B. 758. (6) (1892) I. L. R, 16 Bom. 414. 
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Evidence of previous and similar acts of cheating or attempt- 
ing to cheat Boodrie might be admissible, but not acts of cheat- 
ing or attempting to cheat others, the transactions being sepa- 
rate: section 14, TSxpl, {1) and (o), and iJegina v. Holt 
(1), Makin v. Alt, -Gen. for New South Wales {2). The cases of 
Regina v. Rhodes (3) and Queen-Empress v. Vajiram (4) are 
distinguishable, as the different fraudulent acts there formed 
parts of one transaction. 

Cur. adv. vuU. 

Caspebsz and Ryves JJ. This is an appeal by the 
Local Government of Bengal against the appellate judgment 
of the learned Sessions Judge of Darbhanga, dated the 23rd 
July 1908, setting aside the conviction of Debendra Prosad 
who had been convicted by the Sub-divisional Magistrate of 
Samastipur, on the 3rd of July 1908, under section 420 of the 
Indian Penal Code, and sentenced to undergo rigorous im- 
prisonment for four months and to pay a fine of Rs. 300 or, 
in the event of non-|)ayment, to an additional term of three 
months’ rigorous imprisonment. 

We have heard the learned xAdvocate-General on behalf 
of the Crown and the learned counsel for the accused. The 
facts of the case are set out carefully and accurately in the 
j udgment of the Sub-divisional Magistrate, and we do not pro- 
pose to recapitulate them at length. Stated briefly , it appears 
that, on or about the 26th of January 1908, the accused, who 
was then travelling by train in a second class compartment, 
at Bazidpore station sent for one Boodrie who was then act- 
ing as the guard of the train. He told Boodrie that he v/asthe 
dewan of the ISTarhan Raj estate, and that the post of manager 
to the estate, carrying a monthly salary of Es. 300, was 
vacant, and asked Mm if he knew of any one with suitable 
qualifications for the post. Boodrie said that he himself had 
some experience of zemindari work and would like to obtain 

(1) {I860) BeH C. G. 280. (3) £1899] 1 Q. B. 77. 

/ (2) [1894] A. 0. 57. (4) (1892) I. L. B. 16 Bam. 414 
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the post for himself, but stated that he would be quite unable 
to give the security of Rs. 1,600 which, the accused said, must 
be given. The conversation was renewed when the train stop- 
ped at Sonepore station, where Boodrie said he could give Rs. 70 
as security, and the accused agreed to accept it if more was 
not available. On the next day, Rs. 70 was sent to the accused 
by Boodrie by money-order, and the accused received the 
money and acknowledged it by a letter on the record. To put 
the matter shortly, after some correspondence, at an inter- 
view arranged at the Hajipur dak bungalow by the accused, 
Boodrie was given to understand that the Rajah was willing 
to accept Rs. 100 as security, and Rs. 30, to complete this sum, 
was, on the 14th of February, despatched to the accused, and 
its receipt by him has been proved. On a subsequent occasion 
Boodrie over-heard a conversation among some Railway men 
connecting the accused’s name with alleged fraudulent adver- 
tisements for a manager on Rs. 300. His suspicions were 
aroused and he informed the police. Boodrie swears that he 
believed the accused’s statement that he was dewan of the 
Narhan estate and was in a position to obtain for him the post 
of manager on Rs. 300 a month, and that it was in consequence 
of this that he sent the accused the sum of Rs. 100. The sub- 
stantial accuracy of Boodrie’s evidence as to the first conver- 
sation between him and the accused at Bazidpore station is 
corroborated by the statement of Nawab Thakur who was the 
brakesman of the same train and was with Boodrie at the time. 
It has also been proved that the accused at that time was not in 
any way connected with the Narhan estate, although there is 
evidence that he had some two or three years previously been 
dewan for a short time. It is also proved that the estate was 
then under the Court of Wards, and that there was no post of 
manager or other post with a salary of Rs. 300 vacant. It is 
admitted that the accused received the sum of Rs. 100, and 
that he has not repaid any portion of it though a refund had 
been demanded. 

On these facts alone, it seems to us that the offence of cheat- 
ing has been made out. In the Court of the Sub-divisional 
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Magistrate, however, other evidence was tendered to show 
that the accused had obtained or attempted to obtain, at or empbbo® 
about the same time, sums of money from other persons under Debenbba 
very similar circumstances, that is, by falsely alleging himself to 
be the manager of one estate or another and offering to obtain 
posts under himself in the particular estate, and had thereby 
induced or attempted to induce other persons to advance him 
sums of money by way of security. Objection was taken at 
the trial to the admission of this evidence. The Sub-divisional 
Magistrate, however, admitted it under the provisions of sec- 
tions 14 and 15 of the Indian Evidence Act. That evidence 
may be summarized as follows. About the end of January 
or beginning of Eebruary 1907 the accused accosted one Abhoy 
Chundra Ghose, who was then station-master of Kishunpore, 
and told him that a post of tehsildar, on Rs. 50 per month, 
was vacant in the estate of Rai Durga Prosad in which he was 
employed, and that he could obtain the post for Abhoy Chundra 
Ghose^s son on receipt of security for Rs. 300. The witness 
remitted Rs. 300 to the accused. He had previously known 
that the accused had been dewan in. the Narhan estate, and 
swore he believed his statements. As his son did not get the 
appointment he wrote on several occasions to the accused on 
the subject, but was put off. Losing patience eventually, after 
waiting some nine months or so, he wrote several times de- 
manding the refund of his money. Failing to get it, he put 
the matter in the hands of his pleader who threatened to in- 
stitute proceedings against the accused. Eventually Rs. 200 
was remitted by the accused to the witness. It is proved 
that at that time the accused was in no way connected with 
the estate of Rai Durga Prosad. 

On another occasion, about the end of February or be- 
ginning of March 1907, the accused got into conversation with 
one Gideon, a carriage-examiner on the Railway at Samasti- 
pur station, and, after some conversation about his pay and 
prospects on the Railway , told him that he was head manager 
of the Darbhanga Raj, and that he could get him a post of sub- 
manager on Rs, 300 a month in consideration of the witness 
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depositing Rs. 500 as security with him in advance. He wrote 
many letters to the witness subsequently on the subject, and 
two of them, dated the 3rd and the 9th of March 1907, respec- 
tively, are on the record informing him that the appointment 
would be made on the 16th of April, but that cash in advance 
must be sent. Gideon, however, consulted a pleader who 
advised bim not to send the money until he obtained the 
appointment. He did not get the appointment, and it is 
proved that the accused at the time was not in any way con- 
nected with the Darbhanga estate, and it is further proved 
that no such appointment as he offered was vacant. Similarly 
the accused, in February 1908, told Mahboob Hossain, assis- 
tant station-master at Hatori, that he was employed in the 
Tikari Raj and could obtain for him a tehsildarship in that 
estate on Rs. 50 a month, and got him there and then to write 
out an application for the post. This was to be sent with 
Rs. 300 as security. The witness said that he would consult 
his father, and the accused replied that he would be return- 
ing the next day but one, and would then receive the applica- 
tion and the money. He then proceeded on his journey. 
While the witness was having some conversation with another 
railway employee on the platform, as to whether it was usual 
to give security before or after appointment, the conversation 
was over-heard by Boodrie whose supicions were aroused and 
communicated ; and in the result the witness did not send the 
money. It is also proved that the accused had no connection 
with the Tikari Raj. 

The defence of the accused is a strange one. He cross- 
examined the prosecution witnesses as if to show that he Was 
in a position to obtain a managership on behalf of the Rani’s 
private estate, and that she was desirous to be free from the 
Court of Wards. He himself declined to make any statement, 
and his story is told by his witness, Dinesh Prosad, who says 
that he (the witness) is manager of the Fatehpore Dularpore 
estate, the malik of which is one Mohunt Gulcharan Bharati. 
He was looking out for an assistant manager on Rs. 75 a month 
with Rs. 1,000 security, and he received &qm the accused two 
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remittances by a messenger of Rs. 70 and Rs. 30, as part security 
advanced fay one J. Boodrie wfao was said to be an applicant 
for the post. The witness subsequently sent for Boodrie 
through the accused to meet him in connection with the 
appointment, but, as Boodrie had failed to come, he considered 
himself justified in keeping the hundred rupees, though, 
as he alleged himself, the appointment had been filled up by 
the appointment of his own younger brother. In corrobora- 
tion of this story, four letters are put in, purporting to be letters 
written by the accused to the witness or by the witness to 
the accused respectively. This story has been totally disbe- 
lieved by the Sub-divisional Magistrate, and it is unnecessary 
to recapitulate the good reasons which he has given for 
his conclusion. It is exceedingly unlikely that Boodrie, 
who was getting Rs. 60 a month as pay and making 
on an average altogether about a himdred a month, including 
“ over-time work,” would throw up his appointment to 
undertake a post of this kind on a salary of Rs. 75. There 
are besides, when the letters put in on behalf of the defence 
are read along with the letters 'written by the accused to 
Boodrie, such obvious inconsistencies as to make us believe 
that the letters put in by the accused in his defence were con- 
cocted subsequently, after the Police had begun to investigate 
the case. None of the envelopes in which the letters would 
have been contained have been produced, so that there is no 
guarantee, by a comparison of any post-mark, that the 
dates which any of them purport to bear were genuine. It 
is also very significant that, when this ■witness was examined 
by the Police, he did not then produce the letters, although 
he admitted in his cross-examination that the letters were then 
in his office, only a few yards distant from the place where 
he was being examined. The witness made over these letters 
to the police about a week afterwards. 

There is one other point in the case, namely, whether 
the Sub-divisional Magistrate who tried the case had juris- 
diction to try it, That point, however, we need not now 
consider, 
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The accused appealed to the learned Sessions Judge with 
the result which we have stated at the commencement of this 
judgment. We are wholly unable to appreciate the reasons 
given by the learned Sessions Judge for the conelusion at which 
he has arrived. He seems to have been impressed with diffi-* 
culties in the case which we think have no existence. He 
makes no attempt whatever to analyse or criticize either the 
evidence for the prosecution or that of the defence, and has 
come to no finding as to whether either story is true or false. 
After dealing at some length with the question of jurisdiction, 
he says: “The direct evidence in support of the charge is 
very slight. I need not detail it as the Magistrate himself 
considers, and it is conceded on behalf of the Crown, and in 
my opinion quite rightly, that that evidence alone is not suffi- 
cient to sustain the charge. The case really rests on certain 
other evidence which, it is contended for the appellant, has 
been wrongly admitted.” After discussing at some length 
whether that evidence, which related to other similar instances 
of cheating were admissible or not, he comes to the conclusion 
that it was inadmissible and excludes it from consideration. 
He goes on to say — “there being thus no evidence to support 
the charge, it follows that the charge cannot be sustained, 
and the conviction and sentence are set aside.” 

We are quite at a loss to understand how the learned Judge 
came to hold that the Suh-divisional Magistrate himself con- 
sidered that the direct evidence in the case was insufficient to 
support the conviction. The only passage in the Sub-divi- 
sional Magistrate’s judgment which could possibly lead to such 
an inference occurs in that portion of the judgment in which 
he discusses the relevancy of the other instances of cheating or 
attempts at cheating by the accused deposed to by various 
witnesses. He says “I have decided to admit the evidence 
(re the other alleged frauds), and based my decision’^ to 
admit it) not merely on that same section of the Evidence 
Act on which the defence rely, section 14, but also on section 
15 of the same Act supported by various rulings. The evi- 
dence is to my mind rejeyant as showing the state of mind, 
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amounting in this case to absence of good faith, in which the 
accused made his offer to Boodrie. It is also relevant under 
section 15 of the Act to show the intention of the accused in 
making that offer. Without that evidence we have merely 
an isolated promise by the accused to secure at no specified 
date an appointment which, as it happens, he is unable to 
give. Admit the evidence, and the offer to Boodrie stands out 
in its true colours.” It is obvious that what the Magistrate 
here means to state is not his opinion that the direct evidence 
for the prosecution is insufficient to maintain a conviction, but 
that the outside evidence, if we may so call it, when admitted, 
negatives the assertion made on behalf of the accused that 
all that the prosecution story really amounts to is nothing 
more than that on an isolated occasion the accused promised 
to secure at some future unspecified date an appointment 
which, as it so happened, he was unable to give. It is quite 
clear, reading the judgment of the Sub-divisional Magistrate, 
that he believed the direct evidence for the prosecution and it 
follows, therefore, that even if he wrongly thought that, as 
a matter of law, the offence of cheating had not been established, 
the learned Sessions Judge should not, for that reason alone, 
have disregarded all that evidence. Nor can we understand 
how it could have been conceded on behalf of the Crown that 
that evidence was insufficient. At most, such an admission 
could only be regarded as one of law, and certainly does not 
estop the Crown from now urging, as it does, that the case is 
made out both by the direct evidence and by the other evidence 
on the record. Before us the main argument has turned on 
the admissibility of this outside evidence, and a large number 
of rulings, chiefly of the Courts in England, have been cited. 
Although we have come to the conclusion that the direct evi- 
dence in the case is sufficient for a conviction, we think it is 
necessary for us to decide the point, having regard to the argu- 
ments which have been addressed to us and, as we think, the 
erroneous views expressed by the learned Sessions Judge. 

On behalf of the Crown it is conceded that this outside 
evidence cannot be admitted to prove the actual facts of the 
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case, blit it has been argued that satisfactory evidence aliuTide 
has been given to prove the incidents and fact of the trans- 
action between the accused and Boodrie. This outside evi- 
dence is admissible to rebut the defence set up, or -wliieh might 
he set up, by the accused, as foreshado-wed by the cross-exa- 
mination of the complainant (the fact that eventually a totally 
different defence was set up would seem to be immaterial), 
namely, that his intentions at the time were not fraudulent, 
by showing that, at or about the same time, both previously 
and subsequently, the accused had similar transactions with 
other persons which, taken together, showed a dishonest in- 
tention on his part and also showed that the present trans- 
action was only one incident in a series of fraudulent trans- 
actions all of which were similar in their nature, and might be 
regarded as proving a systematic series of frauds. 

On behalf of the accused, it is argued on general principles 
that , evidence of previous criminal acts is wholly irrelevant 
in a subsequent trial. It is further contended, that the first 
Explanation to section . 14 and Illustration (o) to that section 
show that section 14 is wholly inapplicable. It is argued 
that instances in which the accused had cheated or attempted 
to cheat Boodrie might be relevant but not attempts to cheat 
other persons. 

It seems to us that the first Explanation to section 14 of the 
Indian Evidence Act only amounts to this that facts showing 
the existence of any state of mind, as instanced in the section, 
are relevant only if they show that that state of mind exists 
in reference to the particular matter in issue. In other words, 
they are only relevant if they show in this case the state of mind 
of the accused in reference to the particular transaction with 
Boodrie. This seems clear from Illustration (o) where the 
issue at trial is whether A murdered B by shooting him. 
The fact that A had previously been in the habit of shoot- 
ing at other persons would not render it more probable or less 
probable that it was A, and not somebody else, who shot B 
on the occasion in question. On the other hand, if it could be 
shown that A had on previous occasions attempted to shoot 




CALCUTTA SERIES. 


586. 


that woiild be some evidence wMch might lead the Court to 
believe it probable that on this occasion it was A who 
shot B. ' 

Great reliance has been placed on the case of Beg, v. HoU,{l) 
There Holt was charged for obtaining, on the i5th April, a 
sum of money by false pretences from one Hirst by represent- 
ing that he had been authorized by Uttley to receive that sum 
on his behalf for goods delivered in pursuance of an order taken 
by Holt. On behalf of the prosecution evidence was tendered 
to prove that Holt, on a day not specified, but within a week 
from the said 13th April, had obtained from another person 
a sum of money by a like representation. This evidence was 
admitted and Holt was convicted. The Court of Crown Cases 
Reserved disposed of the matter in the following terms : “ This 

conviction must be quashed. In the statement of the case 
submitted to us we cannot find any facts that would warrant 
us in saying that the evidence was admissible.” No reasons 
whatever are given for the decision. It seemed to us, however, 
that this case may be distinguished on the one or the other of 
two grounds : (i) because the second instance of false repre- 

sentation proved was subsequent to the one at trial, and, there- 
fore, might not be a reliable test of the accused’s state of mind 
or intention on the first occasion. This objection, however, 
would seem to affect the weight to be attached to the evidence 
regarding the former transaction rather than its admissibility, 
and (ii), as suggested by Blackburn, J., during the argument 
in Queen v. Francis {2), and as apparently accepted by Bruce, 
J.jin Regiim v. OUis (3) and Lawrence, J., in Bex v. Bond {4c), 
the only question at issue was had Holt authority or not.” 
If Holt’s criminality depended on the answer to this question 
in the negative, obviously, the fact that Holt had acted on one 
or more occasions as if he had actually received such authority 
would be no evidence to prove that, as a matter of fact, he had 
not. On the contrary, it might be an equally good argument 
in his defence as showing at lesist his bond fide belief that he 
had authority. The report of the case of Beg, v. Holt (1) is so 

(1) (I860) Bel. 0. C. 280. (3) [1900] 2 Q. B. 758, 775. 

(2) (1874) L. K. 2 C. C. K. 128. 130 . (4) [1905] 2 K. B. 389, 424. 
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meagre, and the judgment is so worded j, that it is difficult to 
say what were the exact points on which the Court based its 
decision. There appears, however, to be force in an observa- 
tion in Phipson’s “ Law of Evidence ’^ (4th edition, page 162) 
that ‘Hhe explanation of Blackburn, J., does not, however, 
satisfactorily explain Regina v. HoU,{l)j for there the evidence 
was tendered not to prove want of authority, of which evidence 
had been given aliunde, but to show that Holtzs misrepresen- 
tation was made with guilty knowledge.” 

In Queen v. Francis (2), ^ the: nme ot Regina y. Holt (1), 
though it is: mentioned and referred to by Blackburn, J., in the 
course of argument, is not ' mentioned in the Judgment. ,This 
was a case in which the accused was indicted loi^.attempting to 
obtain money from a pawn-broker by false pretences by alleging^ 
that a ring which he had offered to pawn was a diamond ring. 
His defence was that he did not kiiow that the ring was false, 
that he received it to pawn from another person and believed 
that person’s assertion that it was a diamond ring. Evidence 
was tendered to prove that Francis had shortly before offered 
other false articles to other pawn-brokers. This evidence was 
admitted and proof was given of three other instances in which 
the accused had obtained or attempted to obtain money from 
other pawn-brokers on false articles of Jewellery. The Court 
of Crown Cases Reserved held that the evidence was admissible. 
Lord Coleridge said : seems clear upon principle that when 

the fact of the prisoner having done the thing charged is proved, 
and the only remaining question is whether, at the time he 
did it, he had guilty knowledge of the quality of his act or acted 
under a mistake, evidence of the class received must be ad- 
missible. It tends to show that he was pursuing a course of 
similar acts, and thereby it raises a presumption that he was 
not acting under a mistake.’'^ 

In Regina v. Rhodes (3) the case of Regina v. Holt (1) was 
distinguished by Lord Russell in the following terms : — ‘‘ There 
the false pretence charged was a distinct and separate trans- 
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action, and the fact that the prisoner had subsequently 1909 
made a similar false pretence had no bearing on his guilt or Empe:^pk 
innocence of the particular charge preferred. Queen y. 

Frawis {\) is nearer to the present case, and, although there PaosAD. 
it is true that the transaction admitted in evidence was prior 
to that on which the charge was founded, yet it seems to me 
that the reasoning of the case will apply here.” This case, 
it is argued by learned counsel for the defence, is distinguish- 
able from the present case because there all the frauds were 
the result of one and the same advertisement and were, there- 
fore, so closely connected with each other as to form a part of 
one transaction. 

The next English case to which our attention has been called 
is Regina v. OlUs (2). The difficulty of reconciling the ease 
of Regina v. Holt (3) with the subsequent rulings becomes 
apparent if the judgment of Lord Russell and of the majority 
of the Bench is compared with that of Bruce, J., who in con- 
currence with Ridley , J. , dissented : see also the judgment of 
Bray, J., in Rex v. Bond {4:). In that case the question 
was whether the accused, when he obtained money on a cheque, 
knew that he had not funds at the bank to meet it. To show 
that he had this knowledge, evidence was given to prove that, 
on three dates about the same time, he had obtained money 
on other cheques which were dishonoured. Lord Russell 
said : “ In the opinion of the majority of the Court, and in 

iny own opinion, it was relevant as showing a course of 
conduct on the part of the accused and a belief on his part 
that the cheques would not be met. The accused gave cheques 
on June 24 and 26 which were dishonoured, and finally, 
a further dishonoured cheque on July 6, all three cheques 
having been drawn on the same bank as the first dishonoured 
cheque was drawn upon. It is impossible to say that all these 
facts were not relevant as showing an intention to defraud.” 

Bruce, J., on the other hand, said It is difficult to distin- 
guish Regina v. Holt (3) from the present case.” He goes on 

(1) (1874) L. E. 2 C. C. R, 128. (3) (1860) BeU. C. C. 280. 

(2) [1900] 2 Q. B. 758. (4) I1906J 2 K, B. 389. 
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909 to say “In. the present case there was no question of aooi-^ 
Empbbob dent or mistake, the question was knowledge or no knowledge 
Dbbeitdba state of the bankers’ account or of circumstances rais- 

Pbosad. |jjg belief in the mind of the prisoner respecting the state of 
his bankers’ account and beheld that “ the successive acts of 
passing at different dates genuine cheques, falsely pretend- 
ing that they are valid, are not necessarily successive acts of 
thei same character, because the quality of each successive 
act depends upon the knowledge of the person passing the 
cheque, of circumstances existing at the time external to the 
instrument itself and varying in character from day to day.” 

From these cases it seems to us that the weight of authority 
is decidedly in favour of the view we adopt. 

We, however, have traced still more recent authorities 
on the same side. In Bex. v. WyaU (1), the accused was indicted 
for obtaining credit on false pretences. He hired furnished 
apartments from the prosecutrix and went away after three 
days’ occupation of the premises without payment. At the 
trial evidence was admitted to prove that he had on several 
previous occasions hired apartments from various other per- 
sons and left without payment, the money being still due when 
he hired the rooms of the prosecutrix. Lord Alverstone, 0. J., 
and four Justices held “this evidence was clearly admissible 
as tending to establish a systematic course of conduct on the 
part of the accused, and as negativing any accident or mis- 
take or the existence of any reasonable or honest motive,” 
and confirmed the conviction. To the same effect is Bex. v. 
Bond (2), where Bray, J., pointed out that evidence of the kind 
under discussion is admissible “ (i) where the prosecution 
seeks to prove a system or course of conduct, (ii) where the 
prosecution seeks to rebut a suggestion on the part of the 
prisoner of accident or mistake, (iii) where the prosecution 
seeks to prove knowledge by the prisoner of some fact.” 

These cases are precisely in point, and in any view we think 
section 14 of the Evidence Act does make the outside evi- 
dence in this case admissible. The case of Queen-Em/press v. 


(1) [1904] 1 K. B. 188. 


(2) [1906] 2 K, B, 389, 414. 
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Vajiram (1) seems to support this view, although that easels lOOO 
sought to be distinguished on the ground that the various Emperor 
fraudulent acts were all committed with the object of evading debeotba 
one and the same decree, and were all done on the same day, Prosab. , 
and, therefore, as in the case of Regina v. Rhodes (2), formed 
parts of one transaction. 

Section 1 5 of the Evidence Act is an application of the 
general rule laid down in section 14, and the words of the sec- 
tion as well as of Illustration {a) show that it is not necessary 
that all the acts should form parts of one transaction, but that 
such acts should form parts of a series of occurrences. 

Our view as to the admissibility of the evidence in this case 
is, we think, supported by the well-known case of Mahin v. 
Attormy-Qemral for New South Wales 

Taking the whole evidence in the case, it seems to be estab- 
lished that the accused attempted to obtain money from various 
subordinate Railway officials, who were drawing small salaries, 

^ by representing himself as the manager of an important and 
wealthy zemindari estate, and offering to obtain lucrative 
appointments for them under himself in consideration of their 
advancing to him a sum of money by way of security. As a 
matter of fact, there were no such appointments available, 
and, in any event, the accused could not have secured them for 
his nominee. The false representations in every case were of 
the same character and were made to persons similarly situated. 

We think this particular transaction with Boodriewas one of 
a series of similar frauds, and that, therefore, the evidence of 
the other frauds was admissible in Boodrie’s case to prove that 
the obtaining of money by accused from Boodrie was dishonest 
and fraudulent. 

For these reasons we allow the appeal, and setting aside 
the order of the learned Sessions Judge restore that of the 
Sub-divisional Magistrate. The sentence seems to us very 
lenient, but, as another case against the accused is before us, 
we do not think it necessary to interfere with the sentence. 

Appeal allowed. 

(1) (1892) L L. B. 16 Bom. 414. (2) [1899] 1 Q. B. 77* 

(3) [18941 A. a 67. 
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[On appeal from the High Court at Fort William in Bengal. 

Hindu law — Gustom — Primogeniture, rule of — Orissa and GuUach, Land 
Tenure in — Paharaf '^ — ** Chowdhuri'^^Herediiary Office, land attached 
to— Regulation XI of 1793— Regulation XII of 180S, s, — Regulation X 

of 1800 — Statements of deceased persons — Mvidertce Act (I of 1872) ss, 21 
and 32, clause (5)— Proof of Custom, 

The appellants and respondents were members of a Brahmin family long 
established and possessed of an estate in Cuttack. To a suit by the appel- 
lants for partition of the estate on the ground that it was Joint family 
property governed by the ordinary Hindu law of the Mitakshara School, the 
defence was that a custom of lineal primogeniture prevailed in the family by 
which, from a period prior to British rule, the ©state had always descended to 
the eldest son, the junior members of the family being entitled only to main- 
tenance and not to any share of the land. The only reliable evidence of the 
status of the family during the period of native rule consisted of documents 
of ancient, date which showed that the office of Chowdhuri had been held in 
succession for many generations by a member of the family, and that to 
the holder of that office certain lands called nankar were assigned as part 
of his remuneration. The Subordinate J udge decreed the suit holding on 
the evidence that the custom was not proved, but the High Court reversed 
that decision being of opinion that the evidence was sufficient to establish 
the custom : — 

Held, by the Judicial Committee reversing the decision of the High Court, 
that the evidence fell far short of establishing the custom during the period of 
native rule. From the documents produced, it appeared that the grant of 
the office of Chowdhuri was one of an office only ; that the office was re- 
vocable at the pleasure of the sovereign, and though generally heritable, it 
might be conferred by him not merely on the eldest son, but upon any mem- 
ber of the family, or indeed upon anybody. These considerations, though 
they might suggest a presumption, were not sufficient to establish a right, for 
which purpose the evidence must be clear and unambiguous. 

With regard to the history of the family and their estate after the advent 
of the British Government, the evidence showed that whenever the holder of 
the estate died leaving more than one son, the right of the eldest son was 
challenged in the Courts and the litigation invariably ended in a compro- 

Present: Lord Macnaghtien, Lord Atkinsok, Sir Andrew Scoble and 
Sm Arthur Wilson, 
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mise jmcter wiiicli the younger sons obtained a share of the estate very much 
in excess of the maintenance to which, had the custom existed, they would 
have been entitled. The evidence; thei'efore, entirely failed to give to the 
alleged custom the character of certainty which was essential to its validity. 

Appeal from a judgment and decree (21st March 1904) 
of the High Court at Calcutta which reversed a judgment 
and decree (27th September 1899) of the Subordinate Judge 
of Cuttack. 
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The plaintiffs were appellants to His Majesty in Council . 

The main question for determination in this appeal was 
whether the succession to the property in suit was governed by 
the rules of lineal primogeniture, or by the ordinary Hindu law. 

The history and facts of the case besides being fully set out 
in the judgment of their Lordships of the Judicial Committee, 
are sufficiently stated in the report of the case before the High 
Court which will be found in I. L. R. 32 Calc. 6. 

The High Court (Pbatt and Geidt JJ.) upheld the 
custom of primogeniture which was set up by the present 
respondent, the defendant in the suit. 


Ok this appeal, 

De Gmyther K,C, and E. U. Eddis^ for the appellants, 
contended that the evidence on the record was not sufficient 
to establish a custom of lineal primogeniture. All it showed 
was that during the period or native rule in Cuttack, namely, 
up to 1803, the eldest son took the title of Paharaj, and that 
the office of Chowdhuri had been held by members of the 
family in succession ; but that office was nothing more than 
a Revenue office, a remnant of the old Hindu fiscal organi- 
sation,” of an hereditary character to which any grant of land 
that was made was attached to the holder of the office as part 
of his remuneration, no right or custom of succession being 
shown to such land. Nor was there any proof that the land 
was impartible or in the natixe of a Raj. Statements, it was 
contended, by various members of the family to the effect that 
the estate was impartible which had been relied upon by the 
High Court as being evidence, had been made after the 
controversy as to the existence of the custom arose, and were 
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1909 therefore inadmissible. The eldest son took a title which the 
Bamakahta younger sons did not take, but did not succeed as such to 
MOHAP ATBA The meaning of Paharaj was a unit over which the 

Shamanai^b Chowdhuri exercised jurisdiction. Reference was made to 
Bas Toynbee’s History of Orissa, Ed. 1873 (printed at Bengal 
oHAPATRA. Press), page 24; Account, Geographical, Statistical 

and Historical, of Orissa and Cuttack, by A. Stirling (reprint 
in Calcutta in 1904 of Ed. of 1822) , page 2, paragraphs 6 and 7, 
and pages 66, 73 and 79 ; and Sir W. Hunter’s Statistical 
Account of Bengal, VoL 18, pages 129, 30L During the period 
of native rule, it was submitted on these authorities and on 
the evidence that no such custom, as was contended for by the 
respondent, had been shown to exist. 

Since the commencement of British rule in Cuttack 
Regulations XI of 1793 and XII of 1805 precluded such a cus- 
tom except in cases in which succession had devolved accord- 
ing to established usage to a single heir before and up to 1806, 
which came under Regulation X of 1800 ; and by section 36 
of Regulation XII of 1805 the succession to estates was to be 
governed by the local law of the country which in this case 
was the ordinary Hindu law. It was pointed out that in aU 
the cases in which the succession to the property in suit had 
been m dispute, the litigation had been settled by the younger 
sons obtaining, not the maintenance they would have been 
entitled to if the rule of primogeniture had existed and been 
adhered to, but shares of the estate much in excess of such 
maintenance, and these, it was submitted, were really shares 
of a joint estate under the Hindu law. 

As to the proof required of such a custom Bamalahshmi 
A^yimal v. Sivanantha Perumal Sethurayar (i) was referred 
to which laid down tihat a special usage modifying the ordinary 
Hindu law must be ancient and invariable, and established 
by clear and unambiguous evidence. Judged by these prin- 
' cipies no such custom as was contended for had been proved, 
and the decree of the Subordinate Judge, which had been re- 
versed by the High Court, should be restored. 
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Sir B, Finlay K.C, and Kenworthy Brown, for the' rospond- 
eiits, -coiitended that the custom ,of primogeniture was suffi- 
ciently established by the evidence. The land in dispute had 
for a long term of years been shown to have been attached to 
the office of Chow'dhuri, and that office had been only held by 
one member of a family, namely, the eldest son. Reference 
was made to the answers given to certain questions addressed 
in 1814 to the Rajahs and Chiefs of the Regulation Provinces 
and Tributary Mahals as establishing the practice as to the 
succession to their estates (a book printed at the Military 
Orphan Asylum Press in Calcutta in 1861). The judgment 
of the High Court was supported for the reasons therein given, 
which, shortly stated, showed that in the only instance under 
native rule of which there was evidence regarding the succes- 
sion, the descent was from father to eldest son, and that 
since the British occupation the claim of the eldest son to 
succeed had been invariably upheld in spite of the opposition 
of the younger sons ; and that the law prescribed in the Regu- 
lations expressly allowed the rule of primogeniture to prevail 
in Cuttack in cases in which by established usage succession 
to an estate could be shown to have devolved to a single heir 
before 1805 (which it was submitted was the case here) and 
had not since been departed from. The right to partition 
had never been recognised. 

As to the admissibility of the statements which the appel- 
lants argued were inadmissible: v. Mountgarrett (1), 

Monckton v. Attorney General (2), and In re the Berkeley 
Peerage (3). 

The contention that the family were not really proprie- 
tors of the land attached to the office of Chowdhuri, but that 
it was only remuneration to the holder of the office for the 
performance of the duties of Chowdhuri was a new one which 
had not been raised at any previous stage of the suit, and to 
which evidence had not been directed, and it should not be 
allowed to be taken 'for the first time on this' appeal. The 

(i) (1859) 7 H. L. a 632, (2) (1831) 2 Btiss. <& M. 147, i6L 

(3)^(1811) 4 Camp. 401. 
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passages . cited from Stirling’s Account of ' Orissa • and Cuttack 
were not, it .was submitted, applicable, under .tlie ..circum- 
stances' in evidence in the present case. Reference was made 
to the Cuttack Proclamation of' loth September 1804 (set out 
in extenso in Regulation XII of 1806), and the settlement 
registration made under it, and to Freeman y, Fatrhe (1) 
and Collector of Trichinopoly v. LeJcIcawiani (2). 

As to proof of custom, Mohesk Chunder DIml y. Satrtighan 
Dhal (3) and Nitr Pal Singh v. Jai Pal Singh' {A) were referred 
to. 

DeGruyther K,0,^ in reply, referred to MagMshen Singh 
Y, Eainjoy Sur'^na liazoomdari^) as to the probability of the 
succession to the estate in suit being regulated by the ordi- 
nary Hindu law ; and to Miller v. Madho Das (6), and the 
Evidence Act (I of 1872), sections 21 and 32 clause (S) as to the 
admissibility of evidence. [Sir R. Finlay K.C., on the latter 
point, referred to Shahzadi Begam v. Secretary of State for India 
in Council (7).] 

The judgment of their Lordships was delivered by 
Sm Andrew Scoble. The question for determination 
in this appeal is whether the succession to the estate to 
which it relates is governed by a family custom of succession 
by lineal primogeniture, or by the ordinary tiindii Law. 
The estate is considerable, the major portion of it being com- 
prised in twomahals, named Killa Talmunda and Taluk Aranga, 
situated in the district of Balasore, in the Province of Orissa. 
The parties to the suit are members of the same family, the 
appellants representing a junior, and the respondent the senior, 
branch of it. The appellants were plaintiffs in the suit, in 
which they .alleged that the family , was an undivided family, 

(1) (1828) 1 Moo. 1. A. 305, 343, 343. (5) (1872) 1. L. B. 1 Calc, 186, 188. 

(2) (1874) L. E. 1 I. A., 282, 313. (6) (1896) I. L. E. 10 Ail. 76, 92; 

(3) (1902) I. L. B. 29 Calc. 343 ; L. B. 23 I. A. 106, 116. 

L. B. 29 I. A. 62, (7) (1907) I. L. R. 34 Calc. 1069, 1073 ; 

(4) (1896) I. L, B. 19 All. 1, 14, 15 ; L. R, 34 I. A. 194, 199. 
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governed by, tLe MtaksLara' School of Hindu law, and claimed 
partition of the family property tinder that law. The re- Kam^ikanta 
spondent, in Ms written statement, asserted that according Moha^tba 
to the custom obtaining in onr family from a very remote 
period, the eldest son of the eldest branch of the family becomes 

T-T ' I. It ,• 11. 11 Mohapatba. 

the mahk of ail properties, and his younger brothers are en- 
titled to maintenance only without having any share in them.” 

Upon the issue thus raised, the Subordinate Judge of Cuttack 
found in favour of the plaintiffs, but his decision was reversed 
on appeal by the High Court at Calcutta. 

The family is a Brahmin family long established in Cuttack, 
members of which are proved to have held the ojOSce of Chow- 
dhuxi, under both the Mogul and the Mahratta rule. A great 
deal of information as to this office is to be found in an official 
Minute by Mr. Stirling (Secretary to the Commissioner) on 
Tenures in Orissa, dated 10th October 1821, to which their 
Lordships have been referred by counsel on both sides, and 
which appears to be a very carefully-drawn and reliable docu- 
ment. According to this Minute, under the government of 
the Gajpati native sovereigns, the country was divided for 
fiscal purposes into districts called Bissee and Khund, over 
each of which were placed two officers, one called Bissoee, or 
Khund-adipati (terms signifying chief of a division) and 
the other an accountant, called the Bhoee MooL On the 
introduction of Todur MulFs revenue settlement, under the 
Mogul government, somewhere about a.d. 1580, Mr. Stirling 
says : — 

“The titles of Khund-adipati and Bissoee became. lost entirely 
in the more familiar designation of Cho%vdhuri (Chief) a word introduced 
from Bengal and Upper India, though, probably, not unknown before in 
the province, and the Bhoee Mool received the appellation of the eanoongoe 
wiiiaity (country or provincial eanoongoe). The portion of the pergunnah 
under the more immediate charge of each was called taiooka and the 
managers generally talookdars.” 

There does not appear to have been any change in the posi- 
tion of these officers under the Mahratta government, and Mr, 

Stirling came to the conclusion that there exists 

'‘Ample ground for asserting the Mogul and the Mahratta talookdars, 
who formerly managed and collected tfie revenues of so considerable a 
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proportion oi the district with;the desigriation: of eliowdhuris and canoongoes, 
were the hereditary revenue and poiice'offieers of the old Himiu goveriiraent. 
under another named* 

The remmeration of these officers appears to have been 
an assignment of rent-free land called “ nankar,” and the right 
to certain perqmsites or “ russooms.” As regards the owner- 
ship of land, Mr. Stirling observes - 

“ The chowdhuri has been generally off-hand assumed to have been a pro- 
prietor of land, though the word is obviously only a title given to the head 
officers (or talookdars) of a pergiinnah, and wffiich in modern times has been 
adopted by the headman of nearly every hereditary art, profession, and bazar 
. . . . Nobody, I believe, ever supposed for a moment that the person 
called canoongoe by the Moguls was other than a mere servant of Govern- 
ment, though succeeding by regular inheritance to his office. . . . . There 
is obviously no more reason to assume that the chowdhuri or chief of per- 
gunnahs were the proprietors of the land comprised in them than tliat the 
canoongoe talookdars were — a conclusion from wffiieh most minds would 
probably revolt, however predisposed to see an absolute European landlord 
in every superior revenue manager connected hereditarily with tlie soil’* 

But as regards the offices held by both chowdhuris and 
canoongoes, Mr. Stirling goes on to say 

“ Their tenures were certainly generally heritable, though eases of 
removal were of frequent occurrence, and all the larger holders found it 
convenient to obtain a sunnud of appointment, or, say of confirmation, on 
succeeding to their inheritance. The very unscrupulous manner iji which 
the right of ouster was exercised bj^ the native's rulers, as is obvious from the 
frequent occurrence of the word Uighueyyoor (or change) in the sunnuds, 
might lead to a conclusion unfavourable to their acknowledged title to 
transmit hereditarily and furnishes, at all events, a strong ground of pre- 
sumption that they were regarded as officers of trust, liable to be called to 
account for their conduct.” 

But, he concludes, 

“ It is my decided opinion that, from the hereditary character pervading 
so remarkably all the institutions of the Hindus, they at all times ptjssesseti 
an imperfect title of property in their offices, which was distinctly admitted and 
recognized by the practice of the Mogul go^'-ernment.*’ 

In the light of these general considerations, their Lordships 
have carefully examined the evidence produced by the respond- 
ent in support of his claim. It consists mainly of two ancient 
documents, as their Lordships are unable to attach much im- 
portance to admissions made in recent years by members of 
the family. The first of these documents is called an Appeal 
of Gopinath Paharaj Chowdhuri to the Public for Testimony.’^ 
The date is wanting, butitmnst have been written at somo- 
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time between A.D. 1729 and 1745. It is addressed to all officials, i«09 
ryots and cultivators of Sarkar Biro — ^which is presumably Bamakanta 
the tajooka of the applicant— and recites that : — Mohapatba 

“ A Sanad of former ages of the time of the Emperor Jahaagir bearing the 
seal of Rashid Beg Khan granting for salary 156 batis of land as nankar, 
subject to service as Ohowdhuri of the aforesaid Sarkar, has become very old Mohapatra. 
and owing to the paper being wonn -eaten and worn out it waa not capable cl 
being preserved for future time : therefore, in 1137 Amli (a.b, 1729) it wat 
shown to every gentleman, to men of respectability and all residents and 
amlas and functionaries of the said Sarkar.” 

It was therefore requested that “ those acquainted with 
the ffiots” will 

prove the document as well as the fact that the forefathers of this applicant 
from past ages discharged the duties of Chowdhuri of the said Sarkar in 
consideration of the nankar zamindari and that this applicant also keeps in 
attendance in the office of Thanodars and Amins and gets the revenue paid.” 

It does not appear whether anybody complied with the 
request that he should ‘^record his evidence on this paper*’ ; 
but on the back is an endorsement : 155 batis of land under 

former Sanads assigned as nankar has been confirmed and 
granted to Chowdhuri Paharaj./’ and particulars of the land 
are given. 

The second document is a Sanad dated in a.d. 1745 and 
granted to the eldest son of the Gopinath just mentioned. It 
is addressed to the Mutsuddis and other functionaries of the 
^ mahals described in the Schedule and recites that : — 

“ The office of Chowdhuri under Sanads of former officials was for ages 
zested in (the ancestors of) Raghunath Paharaj. Now he has appeared 
before his Honour, and has made a representation, and his loyalty, truth- 
fulness and his services have become disclosed. Therefore he is appointed 
as before to the office of Chowdhuri of the said mahals. It is required 
that you all will conduct all business of the said pergumiahs as before in 
consultation with him and by his advice . . . and you will leave to him ail 
that is customary for the Chowdhuri and in respect of the nankar as was the 
practice before. The said Chowdhuri is required that he will not in the 
slightest degree omit to fulfil his duties loyally, and for the benefit of the 
Sarkar and for the welfare of ryots. He wiU appropriate the profits of the 
dastur and nankar lands as before and he will pay the proper rent of the 
jaglnrdars under him year by year according to ancient usage, and he wiH 
males such endeavours as will make manifest his great loyalty and services 
daily, even more than before, then he wiU get Iiis reward.” 

On the back of the Sanad is an endorsement “Chowdhari's 
office confirmed in favour of Raghunath Paharaj Chowdhuri/’ 
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together with particulars of fifteen mahals, which do not cor- 
respond with those mentioned in Gopinath’s documents, or 
those in dispute in this suit. 

These documents have been recited at length because, as 
already observed, they form the only reliable evidence of the 
status of the family under successive native governments. In 
the opinion of their Lordships, they fall far short of establish- 
ing the claim of the respondent. They show, indeed, that the ^ 
office of Chowdhuri was held, for many generations, by a mem- 
ber of the family, and that to the holder of that office certain 
lands were assigned as a part of his remuneration. But the 
grant was of an office only, and to an individual, to be held 
during good behaviour. It was clearly revocable at the plea- 
sure of the sovereign, by whom it might be conferred, not merely 
on the eldest son, but upon any member of the family, or, 
indeed, on any body. In the nature of things, the office could 
only be held by one person at a time, and, as Mr. Stirling points 
out, such offices were “ generally heritable ” ; but these con- 
siderations, though they may suggest a presumption, are not 
sufficient to establish a right. For this purpose, the evidence 
must be clear and unambiguous, which, in this case, it is not. 
Besides, it is hard to see how a family custom of succession to 
an estate not absolutely owned by the family could ever have 
existed. 

So far, therefore, as relates to the period of native rule in 
Cuttack, the case of the respondents fails. It remains to 
enquire whether, after the British conquest, there was any 
recognition of the existence of such a custom, either by the 
family or by the Government. 

The conquest of Cuttack took place in 1803, and by a 
Proclamation dated the 15th September 1804, the British 
Government declared its .intention to adopt “ such a plan for 

the settlement of the land revenue of the Province 

as may be most conducive to the prosperity of the country 
and to the happiness of the inhabitants.” With this view, 
it was ordered that a settlement of the land revenue should be 
“ concluded in aU practicable cases with the zamindars, or 
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other actual proprietors of the soil (unless when disqualified 
by notoriously bad character or other good and sufficient cause) 
for the period of one year,” on the expiration of which further 
settlements would be made “ with the same persons (if willing 
to engage, and they shall have conducted themselves to the 
satisfaction of Government)’’ for further periods of three, 
four, and three years respectively at gradually enhanced rates. 
At the end of these eleven years, in 1822, a permanent settle- 
ment would be ‘‘ concluded with the same persons (if willing 
to engage, and they have conducted themselves to the satis- 
faction of Government, and if no others who have a better 
claim shall come forward) for such lands as may be in a suffi- 
ciently improved state of cultivation to warrant the measure 
on such terms as Government shall deem fair and equit- 
able.” 

In the following year, Regulation XII of 1805 was passed, 
confirming and explaining this Proclamation, from sections 2 
and 4 of which it appears that the first settlement was made 
with the persons in possession of the lands, and that the settle- 
ment extended to the Mogulbundy territory of the Zillah of 
Cuttack,” in which the lands now in suit are situated ; and by 
s. 36 it was provided that nothing herein contained shall be 
construed to authorize the division of the lands comprised in 
any estates in the Zillah of Cuttack, in which the succession to 
the entire estates devolves, according to established usage, 
to a single heir,” in which cases Regulation X of 1800 was to 
apply, and the Courts were directed to give effect to the local 
custom of the country.” Generally, however, these newly- 
formed estates were declared to be descendible like other de- 
scriptions of property to all the heirs of the deceased proprietor, 
according to the Hindu or Mahomedan law of inheritance, as 
the case might be, and to be liable to partition when devol- 
ing on two or more heirs. Regulation XI of 1816, which ex- 
empts certain tributary estates in Cuttack from partition, does 
not appear to apply to the estate in question in this suit. 

It will have been noticed that, in the Proclamation, the 
settlement is to be made with the zemindars or other actual 
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proprietors of the' soil.’’' In Mr. Toynbee’s Sketch of the His- 
tory of Orissa from 1803 to 1808 (p. 26) an explanation is 
given as to the persons included in the designation of zamin- 
dars ■ 

‘‘ During the confusion which onsued between 1801 and the British 
acquisition of the Province in 1803, it seems most probable that the clioivdhuris 
canoongoeSf mohadama, and other persons entrusted with collections in estates 
held khasy or who had given agreements to the amiU to pay the lump sums due 
from other lands, assumed the title of zamindoTy and claimed to hold the land 
itself in virtue of hereditary right, valid or invalid, as the case may be, to 
collect its rents. Broadly speaking, therefore, the zamindars of Orissa wore, 
at the time of the British acquisition, either principal mokadams with a here- 
ditary right of collection, but without any right, title, or interest in the 
land itself ; or Government officers, cliiefly choxodhuris and canoongoes^ in 
charge of collection.” 

It now becomes necessary to trace the history of the family 
and their estate after the advent of the British Government , 
and this history will be more easily understood by reference 
to the subjoined pedigree : — 


Jugal Kishoee Das. 


Tribikram Das. Sudarshan Das. 


Jagannath Das. Haladhar Das. Gadadhar Das. 


Dinabandhu Das. Qokuianarid Das. 


Harihar Prashad 
Das. 


Rama Kanta 
Das. 


Balabhadra Prashad 
, Das..: 


JuQiadanand Sham nand Sachitanand Sharh^imder Raj Wrayan Ram Pra- 
' 1 »as. Daas. ' Das. DaSj. Das. ' shad Das. 
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Prom their pedigree it appears that Jugal Kishore left 
two sons, Tribikram and Sudarshan, the elder of whom, Tri- 
bikram, entered into successiTe engagements with the British 
Government from 1805 to 1818, when he died. The second 
of these engagements, for three years from 1806 to 1808, is 
printed in the Record, and is dated 29th July 1805. It is 
addressed to the ryots, cultivators, mokadams, and sarbara- 
kars of Killa Talmunda, and recites that Bir Bikram Paharaj , 
according to usual custom, and in consideration of good services 
rendered by him in 1804, and also in consideration of the fact 
that he had “signed the settlement decision for 1213 to 1215 
Amli for an annual jummaof Rs. 1,154. 13. 5 . . . . and duly 
submitted the kabuliyat and kistbundi in this Court, is con- 
firmed.” No inference can be drawn from this document, 
which is in common form, and is limited, as might be expected, 
to the grantee’s liability for the revenue demand. 

Tribikram died in 1818, and by an order of the Collector 
of the District, dated 11th March 1818, “ the zamindari was 
recorded in the name of Chowdhuri Jagannath Das, son of the 
deceased, and the revenue was realized from him by the Gov- 
ernment.” Thereupon, Tribikram’s • younger brother, Sudar- 
shan, filed a suit claiming “ a half share of the zamindaris 
belonging to the estate ” of his grandfather and father, and a 
half share of the cash and value of movable properties belong- 
ing to the estate of his father. This suit was compromised 
upon terms which secured to the claimant far more than the 
maintenance allowance to which he would have been entitled 
had the succession to the estate been governed by the rule of 
lineal primogeniture, and which further botmd his nephew and 
his heirs neither to sell nor in any way to hypothecate the 
zamindaris without the consent of the younger branch of the 
family. This condition, however, soon seems to have been 
broken, for it appears from Government records that in 1837, 
one Gobardhan Das purchased a half share in the zamindari 
at an auction sale ; and that subsequently Haladhar Das, the 
younger brother of Jagannath Das, brought a civil suit in respect 
of the other half share and obtained a decree, “ and thereafter 
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hej the said (Haladliar) Das, of his own accord, gave out of 
the same a four annas shjire to Chowdhuri Jagaimath Das, 
and made a petition for the remainmg four annas share being 
recorded in his own name.” This was accordingly done, and 
the zamindari was entered in the Government records as the 
zamindari of Chowdhuri Jagannath Das Paharaj and Haladhar 
Das and Gobardhan Das by an order dated 27th July 1842. 
It should be noted here that Haladar, as a matter of fact, 
brought two suits, one for a half share of Kdla Talmunda and 
the other for a half share of Taluk Aranga, and obtained ex 
parte decrees in both suits, in the absence of his brother from 
the district ; but a final agreement was made, on his brother’s 
return, in which it is admitted that “there is no practice in 
the family about partition on account of a brother’s share ” 
and Haladhar, as the result of the litigation, merely obtained 
a four annas share in the Zamindari of Killa Talmunda “on 
account of his maintenance allowance,” and relinquished his 
claim to any share in Taluk Aranga, and all other movable 
and immovable properties possessed by the defendant, and to 
the costs of the suit, 

Jagamiath died in 1862, leaving an only son Dinabandhu, 
so that in this instance no question of primogeniture could 
arise. Dinabandhu died in 1871, leaving three sons, one by 
his first wife, named Harihar, and two by his second wife, named 
Rama Kanta and Balabhadra, the present appellants, both 
of whom were minors at the time of their father’s death. 
Harihar’s name was entered on the Revenue Registers without 
objection ; and on his death in 1885, his widow Saraswati Debi 
applied for registration of hm: name as mother and next Mend 
of her infant son Jugadanand. The present appellants objected 
on the ground of their being joint owners of ancestral property, 
in answer to which the applicant asserted that the law of 
primogeniture applied to the family. The Revenue Court 
declined to go into the question and decided the case upon a 
technical ground, referrii^ the parties to the Civil Court for 
the determination of the question of custom. This suit was 
thereupon brought. The Subordinate Judge found that the 
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custom was not proved. The High Court held it established 
that “ the rule of primogeniture has uninterruptedly governed 
the devolution of property in the family for a long period of 
time both before and after the British occupation.” 

Their Lordships have aheady stated their reasons for hold- 
ing that no family custom, properly so-called, existed during 
the period of native rule. As regards the subsequent period 
it is clear that, whenever the holder of the estate died leaving 
more than one son, the right of the eldest son was challenged 
in the Courts, and the litigation invariably ended in a com- 
promise under which the younger sons obtained a share of the 
estate very much in excess of the maintenance to which, had 
the custom existed, they would have been entitled. The evi- 
dence entirely fails, in their Lordships’ opinion, to give to the 


alleged custom the character of certainty which is essential to 
its validity; and this being so, it seems to their Lordships 
that the decision of the High Court cannot be supported, and 
they will humbly advise His Majesty to reverse that decision 
and in lieu thereof to direct that the decree of the Subordinate 
Judge be confirmed and the appeal to the High Court dismissed 
with costs. 

The appellants must also have their costs of this appeal. 


Appeal allowed. 


Solicitors for the appellants : Sanderson cfe Co. 
Solicitors for the respondent : T. L. Wilson da Co. 

J V. w 
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APPELLATE CIVIL. 


B&fofe Bon^Me Mr. R. F. Rampini, Acting Ohiefymiice, and Mr. Justice 

: MANINDRA CHANDRA NANDI ■ ■ 

V, 

. TTPENDRA CHANDRA HAZRA.*' 

Lease — Bengal Tenancy Act {VIII of 1885), s. 29 — Leases in contravention of 
s. 29 of the Bengal Tenancy Act — Effect of payment of rent for a tiumher of 
years — Onus of proving increase of area. 

Leases executed in contravention of the provisions of section 29 o^f tL©j 
^Bengal Tenancy Act are void and not voidable, tlioiigb rent has been paid 
under them for a number of j’^ears. 

Probat Chandra GangapadhyaW. Ckirag AH (1) referred to* - I ^ • J 

A contract of such a nature is not legal or operative to the extent of the 
enhancement allowed by the rent law. ' ’ ; | 

Krisiodhone Ghose v, Brojo Gohindo Roy (2) referred to. 

When it is shown what the previous rent of the tenant defendant was, it is 
for the plaintiff to justify the enhancement of rent claimed, which is obviously 
in excess of the enhanc.ement allowed by the Act. 

Second Appeal by Manindra Chandra Nandi (Maharaja 
of Cossinibazar) the plaintiff. | i . v | 

In the year 1297 B.S. Maharani Sarnamayee, the prede- 
cessor-in-interest of the present Maharaja of Cossimbazar, the 
plaintiff in these suits, purchased the patni interest in muhal 
Beldanga, thereby causing the patni to merge once more into 
the parent zemindari. Previous to that year, the patni had 
changed hands somewhat frequently. Considerable trouble 
between zemindar and tenants followed the Maharani^s pur- 
chase of the malial^ disputes arising in connection with rates 
of rent, Mas Ichamar lands of the zemindar, and other kindred 
questions. Matters came , to such; a pass that the District 
Magistrate was forced to intervene, and rents were subsequently 

^ Appeals from Appellate Decrees, Nos. 2388: and 2466 of 1906, agsiiaafel 
■ . ihe^d 0 c^eea of A. W. Watson, Offg. District Judge of MursMdabad, dated Sept. 
12, 1906,^ reversing the decrees, of Tarapada Ohatterjee, Munsif of Berham- 
pore, dated June 5, 1906. ' 

(1) (1906) I. L. B. 33 Calc.'607. ■ (2) .{1897) I. ' U B. 24 Calc. 896. 
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settled to wMch the principal tenants agreed. The amonnt 
of land held by the various tenants was ascertained by survey, 
rental payable thereon were avssessed by the zemindar, and 
finally some 2,000 tenants executed hahuliatswliioh. bound them 
to pay rent at the rates thus determined. After the execu- 
tion of these kabuUats whose execution had been preceded by 
the acceptance by theraiyatsofamanatixoGeipts, and by their 
signing farcUs which showed the amount of, and the rates 
assessed upon, the lands held by them, rent appears to have 
^ been paid at the hahuliat rate for some years. But within two 
or three years previous to the institution of the suits, troubles 
again arose between the present landlord and his tenants, 
the tenants having ceased to pay rent, and applied to Gov- 
ernment for a record-of-right. The Maharaja instituted these 
suits to realise rent on the basis of the Mbuliats admittedly 
executed by them, alleging that these agreements were entered 
^ into by the tenants by way of settlement of disputes which 
had been up till then raging in the between the plaint- 
iffs predecessors and the raiyats, and with a view to 
render certain the amount of rent which each tenant was to 
pay in the future, and to avoid litigation. In short, the 
plaintiff alleged that there was a mere re-adjustment, but no 
enhancement of rent, and that therefore the claim must succeed. 

The defendant contended, inter alia, that the kabuliats were 
executed by him under tlireat of oppression and d uress , and that 
' they were invalid under section 29 of the Bengal Tenancy Act, 
The Munsif decreed the suits. On appeal, the decision 
of the Munsif was reversed. The plaintiff thereupon preferred 
these second appeals. 


Mm 

Manindra 

Chandba 

Xakdi 

■ t?. ■ 

IJPBlfDEA: 

Chandra, 

Hazea. 


Dr. Bash BeharyGhose (Babu Pramatha Nath Sen, and Babu 
Hemetuka Nath 8m -witli him), for the appellant. The lease 
in question was the result of a settlement of disputes between 
the landlord and tenants in respect of rent and area. The 
so called enhancement was really the price of the compromise 
and for the privilege of transferability conferred. I could 
have ejected him. The agreement was not void, but only 
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1908 voidable. There was acquiescence for over 12 years, and he 
Manitoba cannot question it now. The covenant is severable and I am 
entitled to enhancement up to 2 annas in the rupee : 8heo 
Up^dba Panday v. Bam Bachia Boy (1). The later cases are not 

Chasdb. 4. based on sound principle. 

Hazba. Advocate General [HorChle Mr. Sinha) and Bahn Nalini- 

ranjan Chatterjee, for the respondent. The law on this point is 
settled ; Kristodhone Ghose v. Brojo Qohindo Boy (2), Moihura 
Mohun LaJiiri v. Mali Sarhar (3) and Prohat Chandra Ganga- 
fadhya v. Chirag Ali (4:). 

Dr. Bash Behary Ghose, in reply. 

Cur. adv. vult. 


Rampini A.C. J. and Eyves J. The two second appeals, 
No. 2388 and 2466, of 1906 are appeals against a decision of the 
District Judge of Murshidabad in suits for arrears of rent. 
The defendant is sued on the basis of two kahuliats executed 
by in favour of the plaintiff on the 18th October 1894, 
which he now repudiates on the grounds (i) that they were 
obtained from him by oppression and threats, and(ii) that they 
are illegal, being contrary to the provisions of section 29 of 
the Bengal Tenancy Act. 

Both the lower Courts have found that the kahuliats were 
not extorted from the defendant by oppression or threats, 
but were executed voluntarily by him. But the lower Appel- 
late Court has held that the fer&Mh'ote are void, being contrary 
to the provisions of section 29 of Act VIII of 1886. It has been 
further held that the fact that the defendant has paid rent at 
the rate mentioned in the kahuliats for some time is immaterial, 
and that a decree which the plaintiff obtained against the 
defendant for the rent, which is the subject of dispute in the 
suit to which appeal No. 2466 relates, does not make the 
question of the rate of rent payable res judicata. 

The plaintiff now appeals. On his behalf it has been urged 
(i) that the kahuliats are legal, being executed in settle- 

( 1 ) (1891) I.L.B. 18 Calc. 333. (3) (1898) I. L. B. 25 Calc. 781. 

(2) (1807) I. L. R. 24 Calc. 896. (4) (1906) I. L. R. 33 Calc. 607. 
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ment of disputes wMch arose between the landlord and the 1 108 
defendant both as to the amount of rent payable and the area Makindb* 
of the defendant’s holdings ; (ii) that the enhancement agreed 
to in the kabuliats is only the price of the privilege of transfer- 
ring holdings without the consent of the landlord conferred by 
the leases; (iii) that the leases are not void, but voidable, and 
that as the defendant has paid the rents stipulated for in them 
for many years without objection, he cannot now question 
them ; (iv) that the leases are at least good to the extent of the 
enhancement aUowed by section 29 of the Act ; and ( v) that the 
onus of proving that the plaintiff is entitled to additional rent 
' for additional land has been wrongly thrown on the plaintiff. 

In appeal No. 2464, there is a further plea that the decree 
obtained by the plaintiff against the defendant on the 16th 

f January 1905 has the effect of res 

It appears to us that the appeals must fail on the findings 
of fact arrived at by the District Judge. He has found that 
the rent payable by the defendant prior to the execution of 
the kMial'i was B®. 32 and that it now amounts to Rs. 63, 
and that consequently the kabuliats contravene the pro- 
visions of section 29 of the Act. Hehasfurtherfoundthatthe 

defendant is now not in possession of more land than he ongin- 

aUyheld so that the enhancement of rent cannot be justified 

under section 52, and finally , he has held that there was no 
dispute between the plaintiff and the defendant as to the rent 
and area of the defendant’s holdings in settlement of which 
the kabuliats were executed. 

It may be here explained that the provisions of section 29 

of the Tenancy Act have always been obnoxious to the land- 
lords of Beii^al. Soon after the passing of Act VH! of 1885, 
they endeavoured to evade them by entering into compromises 
with their tenants. The ruling of this Court in the case of 
STm Sahoy Parity y. Bam Bachia Boy (1) gave some coun- 
tenance to this practice to which recent legislation in Act I of 
1907 (B.O.) is intended to put an end. But, however, all 
this may be, the application of the ruling in Shea Sahoy 

(I) (1891) I* 3^-'- 
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Panday Y,, Mam Eachia (1) -foUowed in Nath ' Singh 
Damri Singh (2) to these omes is negati¥ed by tlie finding 
of fact tbe District , Judge that .there was n.o' dispute 
between the plaintiff and the defendant, which the execxition 
of the ^kahuUats now sued on, was intended to settle. That 
being so, they must be illegal and cannot be given effect to. 

V . The plea taken by the learned pleader for the appellant 
that the illegal enhancement of rent agreed to in the kabuliats 
was but the price of the privilege of transferability of the 
holdings conveyed by the leases cannot prevail, because (i) 
this plea was never raised in either of the lower Courts, (ii) 
it is not shown that the holdings were non4ransferable before 
the execution oi the kabuliats, and (hi) it is not shown that 
there was any dispute between the parties as to the transfer* 
ability of the holdings in settlement of which the kahuUais 
were executed. 

It has been clearly held that the leases executed in con- 
travention of the provisions of section 29 of the Act are void, 
not voidable : Probat Chandra Gangapadhya v, Chirag Alt (3). 
Rent has been paid under them in on© case for about 11 years, 
but this does not make legal and operative an ilegai and 
void contract- 

It has also been held that a contract which is illegal and 
void as being contrary to the provisions of section 29 of the 
Act is not legal and operative to the extent of the enhance- 
ment allowed by the rent law : Kristodhmie Ohose v. Brojo 
Gobindo Boy (4). 

The onus of proving that - the area of the land has not 
increased, has not, in our opinion, . been improperly thrown 
on the plaintiff. We agree with the lower Court that when 
it is shown what the defendant's- previous rent was, it is for the 
plaintiff to justify the enhancement of rent now claimed, which 
is obviously in excess of - the enhancement allowed by the Act. 

We have carefully examined the ex parte decree relied on 
by the plaintiff in appeal 'Mo. - 2466.- ■ It 'is-, merely a decree for a 

; (1) asm L L. R. 18 Cale- SSt' ' ^ ' (3) (1906) I. X. B. 33 Cate. 607. ' 

(2) (1900) I. X B. 28 Gale. ,90. , (4) (1897)' ,L, L, B. 24 Calo* S96. 
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.certain' Slim ;'of, money claimed for a certain period. It decidcB 
no question of' the r^ite of rent payable by the defendant: 
Itj therefore, has not the effect of res jtidicata. 

We accordingly dismiss these appeals with costs. 

Appeals dmrdssed. 

S. M. 


ORIGINAL CIVIL. 

Before Mr. Justice Harington. 

ATUL CHUNDEE GHOSE 

V. 

LAKSHMAN CHUNDER SEN.* 

Attorney and Client — Attorney's Eetainer^ how revocable — Civil Procedure Code 

{Act XIV of 1882), 88. 2, 39 — Continuance of Authority of Attorney — Bill of 

Costs ^Cause of Action, accrual of-^^Hjimitalion. 

An attorney’s retainer cannot be revoked by his client by a mere letter: 
it can bo revoked only with the leave of the Court by a writing signed 
by the client and filed in Court, as provided in section 39 of the Code of Civil 
Procedure of 1882'. 

In the case of an attorney’s costs, the cause of action arises when the 
work for which he was retained is completed and limitation begins to run 
from that time. 

Coburn V. CoUedge (1) followed. 

Wiiere the decree in the suit for which the attorney wiis retained, directed 
that the client should personally pay to other parties certain costs to be taxed 

Held, that the attorney’s authority continued after judgment and covered 
the taxation of these costs, and the retainer was not at an end imtl! the issue 
of the allocatur. 

Lady de la Pole Vm Dick (2) referred to. 

Oeiqistal Suit. 

This suit was instituted by an attorney for the recovery 
of the sum of Rs. 4,588-8 being the amount of his bill of costs 
remaining unpaid. 

On the 18th December 1901, the plaintiff, Atul Chunder 
Ghose, was retained by certain members of the Sen family, 
Lakshman Chunder Sen, Goeool Chunder Sen, Gopal Chunder 

* Original Civil Suit No. 616 of 1908. 

:';.:{1) ■ V ■■■' USSS) 29 Ch.i). 351.'^: : 
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Sen.^ Brindaban . Chunder ; Sen and Sreeinntty Mooiijari , Dassee ^ , 
in ' respect 'of a certain family suit being suit No. 882':of :18i6 
in wMcb they were ■ defendants. He was ' subsequently retained 
by other members of the family, having similar interests as 
party-defendants. The warrants of attorney executed by all 
the defendants were duly filed in Court. 

It was alleged by the plaintiff, Atul Chunder Ghose, that he 
acted- as the attorney of these parties in suit No. 882 of 1896, 
and in the appeal therefrom being appeal No. 29 of 1903, and 
that on the final taxation of his costs on the 16th September 
1907, the aggregate sum of Rs. 7,727-8 was allowed him as 
between attorney and client. Various sums were received 
by the plaintiff from time to time on general account, aggre- 
gating to Rs. 3,139. This suit was instituted for the balance, 
against the clients, who had retained the plaintiff as their 
attorney, and the representatives of two of them who had died 
in the meanwhile. The plaint was filed on the 4th July 1908. 

This claim was contested by only one of the defendants, 
Gocooi Chunder Sen, who alleged that on the 13th January 
1903, before the hearing of the suit in the Court of first 
instance, he had revoked the authority he had given to the 
attorney. It appears that on the 13th January 1903 he wrote 
to the attorney as follows : ‘‘ I regret to advise you that as my 

circumstances do not allow me at present to bear the expenses 
necessary to conduct the above case, please take notice that 
you nejd not act any more on my behalf in this case.” The 
attorney replied; on the same ■ date : . “ Now that the Joint 
written statement has been filed and counsel have been in- 
structed, I am sorry I do not find, how I can accede to 
your request. You better arrange matters between yourselves.”' 
In reply to this Gocooi wrote on the 21st January 1903 : 

I have to say that my letter of the 13th idem cancelled the 
authority I gave you to act on my behalf for conducting the 
above suit, consequently I am in no way responsible for any 
costs whatsoever and counseFs fee regarding the above suit fiom 
that date.” On the same' date the attorney replied : “ I do 
not think you can cancel the authority at your pleasure 
without paying my costs,, and so long as I am"the attorney on 
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record I do not know if I will be justified in refusing to act 
for you.” Grocool submitted that he was not liable for the 
costs incurred since the 13th January 1903, and that the claim 
for costs arising before that date, was barred by limitation. 

It appears that the decree in appeal No. 29 of 1903 directed 
that certain parties, amongst others Gocool Chunder Sen, 
should personally pay to the appellants certain costs of the 
appeal to be taxed on scale No. 2, and that the alhcatur in 
connection with the taxation of those co.sts was issued on the 
6th July 1905. It further appears there were divers items in 
the attorney’s bill of costs principally relating to the taxation 
of the costs in the suit and appeal, under date within three years 
previous to the date of the filing of the plaint in the present 
suit. It was established in evidence that Gocool gave instruc- 
tions to the plaintiff, subsequent to the letter of withdrawal. 


mu 

■■ 

ChejNTDEB 

,;S'eK.' , ' 


Mr. 0. 0. Ghose, for the defendant. This suit is not main- 
tainable. The retainer giving authority to the plaintiff to 
act as defendant’s attorney was expressly revoked by letter 
on the 13th January 1903, and the defendant never at any 
subsequent date authorised the plaintiff to act for him in that 
capacity. The revocation of the 13th January 1903, effectually 
discharged the plaintiff from acting as defendant’s attorney 
Secondly, assuming the authority to continue, the claim was 
barred by limitetion. The plaint in this suit was filed on the 
4th July 1908. The items in the bill subsequent to the 4th 
July 1905 relate to the taxation of costs. This does not save 
limitation. It is the judgment that determines the lis. 

Mr. A. N. Ohatidhuri, for the plaintiff. The letter of the 
iSth January 1903 was not sufficient to revoke the attorney’s 
authority. The attorney’s retainer can be revoked only with 
the leave of the Court by a writing signed by the client and 
filed in Court : see the Code of Civil Procedure (old Code 

section 39, new Code, 0. 3, r. 4), Belchamber’s Rules and 
Orders, rule 136, Cordery’s Law of Solicitors, 3rd edition 
page 103. The reason for this is to protect attorneys, who 
are bound to act for their ohehts, unless discharged by their 
clients, even without payment of costs : see Basanta Kumar 


«12 


CALCtiTTA SERIES. 


[VOL. XXXVI. 


1S09 



Lakshmas' 

Cotstdeb 

Sen. 


Mitter v. Kusum Kumar Mitter (1). On the second defence 
raised it is submitted that the lis cannot be considered deter- 
mined by the judgment ; see Lady de h Poh v. Dick (2). 
There might be a considerable amount of work to be done 
the attorney in connection with settling the decree and taki) 
steps in execution. The attorney’s retainer covered t! 
taxation of costs and hence this suit was not time-barrred. 

Cur. adv. v 

HABXNGTOiir J. This is an action by an attorney to reco 
his bill of costs. The retainer was given by a number of ri'' 
bers of the Sen family. The present defendants are either 
persons who gave, or the representatives of the person 
gave the retainer. 

Only one defendant appears to contest the plaintiff’s cla 
He does not deny the retainer and the doing of the work, . 
says that on January 13th, 1903, he revoked the authority 
gave to the attorney, and that he is, therefore, not liable • 
costs incurred since that date. The claim for costs arisi 
before that date is, he says, barred by limitation. The r 
tainer was given on December 18th, 1901, by Gopal Chund( 
Sen, Brindabun Chunder Sen, Gocool Chunder Sen and Sree 
mutty Moonjari Dassee, and the plaintiff acted as attorney fc 
these parties at the hearing before the Court of first instap* 
and in the Court of Appeal. , 

On January 13th, 1903, the defendant Gocool wote to', 
plaintiff to the effect that his circumstances did not allow :• 
to bear the expenses necessary to the conduct of the case a. 
giving him notice not to act further on his behalf. 

The attorney replied saymg that as the joint written state- 
ment had been filed and counsel had been instructed he could 
not accede to the request in the letter. He recommended the 
defendant to settle matters with his co-defendants. 

In reply the defendant wrote saying that his letter of the 
13th cancelled the authority to act, and that he was in no way 
responsible for costs or counsel’s fees from that date. 
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To this the plaintiff replied “ I do not think you can cancel 
the authority at your pleasure, and as long as I am attorney 
on the record I do not know if I will be justified in refusing to 
act for you.” 

To this letter the defendant made no reply. 

As to what happened after this, there was a dispute in fact. 
The plaintiff said that during the hearing the defendant Oocool 
was pre' ent and gave him instructions and that he attended 
at his *^ce on May 13th, 1903. The last piece of evidence was 
corroborated by an entry in his Day-Book. 

This the defendant met with a flat denial. He said he 
never instructed the plaintiff after January 13th that he never 
went to his office after that date, and while he admitted that 
he was in Court from time to time during the progress of the 
trial, he swore he never gave any instructions to the attorney 
while in Court ! I 

As to this , ll.Aeve the plaintiff, because his evidence is 
supported by:im|;.i iry in his Day-Book the genuineness of 
which I see n«.^e| | h to doubt. I find in fact, therefore, that 
the defendant!^ i| did attend the attorney in his office as 
his client at a I || fibsequent to his letter purporting to with- 
draw his an k ’ ^ fl 

The firsi to be considered is as to whether the 

letters of Js li which I have referred, were effective 

to disoharo-i'!l'f'''if»mtiff from acting as the defendant’s 


Chtjk-deb 

Ghosh 


IiAKSHMAH 

IChohdee, 

Seh. 


I 2 , section 39, read with section 2, the 
lorney must be, in writing and must bo 
hen filed it is to be considered in force 
we of the Court by a writing signed by 
lOourt/" 

pvisioii of the law has not been complied 
port to discharge the attorney and, leave , 
.jit to go on with the Ktigation in person. 
Irney^s authority,, is not revoked, because ', 
jcomplied with the .provisions, of ,seGtion 
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;5fext, ^ assuming . the authority tO' continue, . is, the; claim 
barred ' by . 'limitation ? The plaintiff^s cause of action arose 
when 'the work for which he was retained was completed : see 
Gohum y: OoUedge ( 1 ). 

■ The plaint in the present -suit was filed on July 4th, 1908. 
It is necessary, therefore, for the plaintiS to show that some 
work was done under the retainer given by the defendants 
since July 4th, 1905. 

In the biU there are divers items under date later than that 
date principally relating to the taxation of the costs in the 
suit and appeal in which the attorney had acted. This, it is 
argued, does nob bring the case out of the statute. I think 
it does — it is work done for the client under the retainer 
originally given to the solicitor. 

The case of Lady de la Pole v. Dick (2) is an authority for 
the proposition that the authority of the attorney may con« 
tinue after judgment. 

In the present case, I think in fact the attorney’s authority 
did continue after judgment and covered the taxation of 
costs, because the decree directs that certain parties, amongst 
others Gocool, shall personally pay to the appellants 6»12ths 
of the covsts of the appeal to be taxed on scale No. 2, Until 
taxation, therefore, the amount payable by the client under 
the decree could not be ascertained. The solicitor’s retainer, 
therefore, covered the taxation of these costs which took 
place early in July 1905, and was not at an end until the issue 
of the allocatur on the 6th of that month. Until the allocatur 
issued, the amount payable by the client was not ascertained 
and the work was, therefore, not completed. 

'For these reasons, I hold that the plaintiff is entitled to 
recover, and judgment must be given in his favour for the 
amount claimed, with costs on scale No. 2. 


Judgment for plaintiff. 


Attorney for plaintiff : B. L. Muherjee. 


Attorney for defendant: S. 0. Mitter. 
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APPELLATE CIVIL. 

Before, Sir Franck W* Maclean, K.CJM, Chief Ju$$ice, md 
Mr. Jtistice BreU. 

MOHINI MOHAN ADHIKARY 

V. 

KaSHINATH ROY CHOWDHRY.^ 

Easeraent — Mmiml Festivals 

No oasement to hold something in t’le nature ot a musical festival on a 
plot of ground can properly exist. 

Second Appeal by the defendants, Mohini Mohan Adhi- 
kary and others. 

Appeal No. 2483 related to rights of easement claimed 
in a plot of land by Radha Kanta Thakurjee and others, 
shebaits of the Thahwrs Radhaballav and Eadhakanta, agaimt 
Mohini Mohan Adhikary and others, shebaits of another Thakur 
Gopinath. The rights claimed were : (i) the right of holding 
hiftan (holy music) over the entire land at a certain festi¥al of 
their Thahirs^ and (ii) the right of taking their ThaJcurs across 
this land from the dole-mancha to a certain pathway at certain 
festivals. 

The defendants contended, inter alia, that the right of 
holding kirtan cannot be claimed as a right of easement. 

The Munsif decreed the suit, : ' On appeal, the Subordinate 
Judge modified the decree of the Munsif but upheld the Munsif 
decision on the point of easement,' ' The defendants, thereupon, 
preferred this second appeal 

Babu Dimrha Nath Ohahravarti {Bahu Brajendra Nath 
Chatter jee with him), for the appellants. There cannot be 
an easement of this nature. Which is the servient tenement 
and which the dominant one I Who is to benefit by this user ? 

* Appeal from Appellate Decree, No. '2483' of 1906, aganist the decree of 
Sripati Chatterjee, Subordiaate Judge of Hooghly, dated July 23, 1906, affirm- 
ing the decree of Kali Kumar Sarkar, Munsif ' of Arambagh, dated March 31, 
im 
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1909 What is the origin of the right claimed ? Assuming there 

Mohini was a custom, the custom must be reasonable: Gale on 

Easements, 8th Ed., p. 3: Kvar Sen v. Mamman (1). 

_ ”• Bobu Baidya Naih Datta {Bdbu Atulya Oharan Bose, Bobu 

■ Boy Mam Ohandra Majufndar and Babu Beer O^Mndm DmM witii 
Mm), for the respondents. ^ It was a user from time immenio- 
^ ■ rial. The Court was jnstified-mMferring grant. .. .The ease (1) 

oited by the. appellants is in my favour. ' 

Macleah C. J. As regards this appeal, two questions arise : 
first, whether there was an easeiii.ent acquired hy^ the plaintiffs 
in this suit to hold something ..in the nature of, a musical festival 
once or twice a year on the. plot of gTouiid wMcli is. the subject 
of dispute ; and, secondly, whether the plaintiffs acquired a 
right of way to carry their idols over this piece of land. As 
regards the.' first point., 1 think no such easement can properly 
exist : it cannot exist as an- easement. There may have 
been a custom— a custom entitling tlieiii to hold a MrtanJ^ 
a sort of religious concert on the piece of land. But that is 
not the case set up. . We- -do not think there can properly be 
what is known as -an easement, such as the plaintiffs claim. 
This . appe-al, therefore,.' -succeeds on this point. As regards 
the other question, the Court below seems to have thought 
that it was established that the, plaintiffs had been exercising 
a right of way over the plot of ground for the purpose of carry- 
ing idols one or two days a year,’. But there does not seem to 
bo any particular track : the people carrying the idols some- 
times along one track and sometimes another : but always 
across this strip of ground. The lower Court has given the 
defendants an opportunity of showing in execution proceed- 
ings that there is a definite track,, or to have a definite track 
marked out, which the plaintiffs- must follow for the purpose 
of carrying idols. That is in favour of the defendants. I 
think the Court below, was .right and we cannot interfere., 
The result is that so much of the decree of the Court below as 
deals with the question of- easement, that is to say, the right 
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tc> hold ,, tie ;; miisicai: must be reversed, but At 

stands, ^:as. to tie riglt of. way. As each party las succeeded, 
partially in tlis appeal, tliera will be no costs, 

' Beett J, I agree,' 

Decree modified, 

; s. M., 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Francis W. Maclean, K.G.I.E,, Chief Jmtice, Mr. Justice 
Brett and Mr. Justice Fletcher, 

• COOVERJEE BHOJA=«' I909 

March 10. 

RAJENDRA NATH MUKERJEE. 

Damages, measure of~^Oontract for forward monthly Deliveries — Construction of 
Contract — Breach before the time for complete Performance— Market Mate, 
where no Market in India, how to he determined. 

The defendant contracted to sell to the plaiiitifl;sJ5,000 tons of manganese 
ore of a certain quality to be delivered into waggons at Kaniptee, B.^iST. Ry., 

“ 500 tons in October, 1,000 tons in ISTovember, 1,500 tons in December 1906, 
or larger quantities each month if practicable, the -whole 5,000 tons to bo com- 
pleted not later than I6th February 1907. ” In October 1906 the defendant 
tendered in part fulnlment of the contract certain Doniree ore wliich the 
plaintiffs refused to accept, on the groimd of inferiority in quality. There- 
upon the defendant on the 5th November 1906 wrote cancelling the contract, 
and on the 17th January 1907 finally repudiated all liability under the con- 
' tract. On the 5th March 1907, the plaintiffs instituted an action for damages 
for non-delivery. It was established in evidence that ordinarily there was 
.no market rate for manganese ore in India, but that there was a free market v 
England, and that the plaintiffs intended to ship the ore to England 
; V that the contract constituted a set of distinct contracts, and the 

proper measure of. da^mages was the sum of the differences between the con- 
tract 'and , market price of the .several, quantities at the several p.erlods for 
■deHveryi,: even/ though the defendant repudiated the .contract at a period 
previous.’ 'tO' the final date specified in the contract. 

JoaUngY, Irvine (1), Brown V. Muller (2), Eoper v, Johnson (Z), followed. ; 

Inasmuch as there . .was no market ' .rate for. the commodity in Calcutta 
■at the.'dateof thehre the dam, ages, for .those breaches was the value to ; 

.. * Appeal from OrigiaarCivil, No. 6 of 1908. 

"... fl) \l86n 612. , ■(2)'.{1872)L.'R:7 Ex. 319., ' 

(3) (1873) L.R. S-0.'E. 167. ^ 
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■ill® plaiatil!s,.of' the portions that onght to have been., delivered on. those dates 
at., th© price® proonrable' in, England less the cost of getting them.. there., 

Somw v. HtilcHmon (1) followed. 

Appeal by the defendant, Cooverjee Bhoja, from the 
judgment of Harington J. 

By a contract dated the 22ad August 1906, Messrs. Martin 
& Ck)., of which firm the respondent, Rajendra Jfath Mukerjee, 
was a membCT, purchased through Messrs. Buskin & Co., 
brokers, from Cooverjee Bhoja 6,000 tons of manganese ore at 
Rs. 14 per ton to be delivered into waggons at Kamptee or 
other neighbouring station, Bengal-Nagpur Railway, 500 tons 
in October, 1,000 tons in November, 1,600 tons in December, 
or larger quantities each month if practicable, the whole 5,000 
tons to be completed not later than the 15th February 1907. 
It was agreed that the quality of the ore should be similar to 
that shown in two analyses already taken, copies whereof 
were attached to the bought note. The percentages of some 
of the component parts in these analyses were, in the one, 
manganese 69-66, phosphoric acid -1, silic matter 6-94, and in 
the other, manganese 57-05, phosphoric acid -14 and silic 
matter 5-97 . It appears no such copies of the analyses were 
attached to the sold note ; the vendor, however, had the original 
analyses in his possession, and had given copies to the brokers. 

It was further provided that the buyers or their represen- 
tatives were to sample and analyse each parcel at the place 
of delivery, and such quantity only as might be approved by the 
buyers was to be despatched ; and should the ore be found on 
analysis to contain less than 60 per cent, of manganese, the seller 
agreed to give an allowance of 6 aimas per unit for the inferiority, 
payment to be made in Calcutta on delivery of railway receipts. 
It was alleged by Messrs. Martin & Go. that they insisted on 
the introduction into the contract of the provisions as to the 
quality of the ore, as to the approval of the buyers and the 
grant of allowance, in order to ensure the supply of ore 
suitable to meet a contract containing like provisions as to 
quality, to be made in England by the Indian Manganese 

fl) (1866) 18 C. B. N. S. 446. 
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Company, whose agents they were, and that Cooverjee Blioja 
was aware that the ore covered by the contract with liini was . 
to be supplied to meet such a contract. 

It appears that during the first three weeks of October 
certain correspondence passed between Messrs. Martin & Co, 
and Cooverjee Bhoja, in the course of which the former made 
frequent and repeated complaints to the latter as to the non- 
delivery of any of the ore under the contract. On the 25th 
October, Mr. Hance, who had been deputed by the purchasers 
to sample and analyse the ore and had proceeded to Kamptee 
for the purpose, wrote to the vendor that he could not accept 
any of the Domree ore then at Kamptee. On the 29th 
October the vendor replied, observing ‘'I have nothing but 
Domree ore to offer you, and as you have given me distinctly 
to understand that you caimot accept any of my ores from 
this mine in completion of the above contract, please note that 
if you do not forthwith take delivery of the Domree ore that 
is now lying at Kamptee station and wKich I tender under the 
above contract,. I will consider the contract .cancelled.’’ This 
letter was replied to on the 1st November .by Messrs. Morgan 
& Co., solicitors of the purchasers, st-ating that the ore tendered 
was of an inferior qiiaiity and not of the anal 3 "Si.s contemplated 
by the contract, and threatening proceedings. On the 5th 
November, Cooverjee Bhoja replied, stating the ore which 
I offered to your clients is of the quality contemplated for 
delivery under the above contract. As your clients have 
refused to accept this ore and have not taken delivery of the 
same in terms of contract, I have instructed my seller 
not to despatch any more ore to the Kamjitee station on my 
account, and I must, therefore, give your clients notice 
through you that I hereby cancel the contract with them.” 

This action was accordingly instituted on the 5th .March: 
1907 by the purchasers against -.■the vendor for the sum : of , 
Rs. 35,000 as damages for non-delivery of the manganese' ore, 
on the basis of the difference betw-een the contract rate and the 
market rate on the 17th January 1907, when, it was alleged 
by the plaintiffs, the defendant finally 'repixdiated.^ 
to deliver under the contract* 
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Tlie pleas raised in defence were : -first rth&tf tliere was no 
concluded contract between the parties, by reason of the fact 
that copies of the analyses were not attached, to the sold note ; 
secondly, that the tender of the Domreo ore was a good 
tender within the meaning of the contract and that the plaintiffs 
wrongfully refused to accept the said ore ; that 

the plaintiffs were not entitled to recover differences as on the 
17th January 1907. 

It was established in evidence that the Bomree ore which 
was tendered by the defendant showed on analysis a percen- 
tage of 39‘68 of manganese, and that Bomree ore was un- 
marketable in India. It was admitted that there was a free 
market for manganese ore in England, and that the plaintiffs 
intended to ship the ore to England. 

On the 20th Becember 1907, Harington J. gave judgment 
for the plaintiffs, allowing them the sum of Rs. 25,000 as da- 
mages, being the difference between the contract price and the 
nearest market price. 

From this judgment the defendant appealed. 

Jfr. Oarili and Mr, Pugh, for the appellant. 

Mr, Dunne, Mr, J, E, Bagrarn and J/r. J. Chatterjee, for 
the respondent. 

Gut. adt\ mit. 

Maclean C.J. This is a suit l>y the buyers to recover 
damages against the seller for breach of contrat^t for non- 
delivery of certain manganese ore. The contract was entered 
into through a firm of brokers, Messrs. Buskin & Co. , and is in 
the following terms : — 

* * Calcutta : 

“Messrs. Martin & Co. '32nd August 1906. 

Bear Sirs, 

We have this day bought by your order and on your account 
from Messrs,-' Cooverjee Bhoja, 19, Pollock Street, 

The following manganese ore 5,000 tons at Rs. 14 per ton 
in waggons. ' . 
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The ore to be delivered at Kamptee or other neighbouring 
station, B.-N. Bailway, 500 tons in October, 1,000 tons in 
November, 1,500 tons in December 1906, or larger quantities 
each month if practicable, the whole 5,000 tons to be compeleted 
not later than the 15th February 1907. 

Quality of ore to be similar to that shovm by the analyses 
already taken, copies of which are hereto attached. 

Buyers or other representatives to sample and analyse each 
parcel at place of delivery and such quantity only as may be 
approved by buyers to be despatched. Should the ore be found 
on analysis to contain less than (50 per cent.) fifty per cent, of 
manganese, the seller agrees to give an allowance of six (6) 
annas per unit for the inferiority.” 

To the bought note sent to the plaintiffs, Messrs. Martin & 
Co. , were attached two copies of certain analyses which had been 
made on behalf of the defendant of the ores from his mines. 
i!fo such copies were attached to the sold note as the defendant 
had the original analyses in his possession. 

The suit came on f or hearmg before Harington J. who gave 
judgment in favour of the plaintiffs for Bs. 25,000 and costs. 
Against this judgment the defendant has appealed. Upon 
the appeal coming for hearmg before us, three questions have 
been argued on behalf of the appellant : — 

(i) Whether there was any concluded contract bewteen 
the parties by reason of the fact that no copies of the analyses 
were attached to the sold note ? 

(ii) Whether, if there was a valid contract, the tender of 
certain ore, known as Domree ore, was a good tender within the 
meaning of the contract? 

(Hi) As to the pi*meiple on which the learned Judge has 
ass^sed the damages. 

On the first point it is necessary to say very little. It 
appears from the evidence that the originals of the analyses 
ivere in the possession of the defendant, and that he had given 
copies thereof to Buskin. The defendant knew very well 
what the analyses referred to in the contract were, and he 
never took this objection until after -the suit was instituted. 
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We, therefore, think there is nothing in the first point raised 
by the defendant, the appellant before us. 

Turning next then to the second point as to whether the 
tender of the Domree ore was a good render witliin the mean- 
ing of the contract, we have in the first place to determine what 
is the meanmg of the contract. 

The learned Judge has held that under the contract the 
seller bound himself to deliver ore containing between 57‘ 05 
and 59'66 units of manganese, and that the buyers were not 
bound to accept ore not containing these proportions of man- 
ganese, although they had the option to accept ore containing 
less than 50 units of manganese. With this construction of the 
contract w'e are unable to agree, and it has been admitted at the 
Bar that under the contract the buyers were bound to accept 
ore containing 50 units of manganese and even less subject 
to the allowance specified in the contract, provided that the 
ore was merchantable within the meanmg of the contract and 
provided in both cases that the ore in other respects complied 
with the terms of the analyses. 

It seems to us reasonably clear that the analyses were 
attached to the contract for the purpose of guaranteeing that 
the ore to be delivered should not contam larger quantities 
of phosphoric and silic matter than those shown in the 
analyses. 

Coming then to the evidence relating to the tender of the 
Domree ore, it is not necessary for us to go through the early 
correspondence between the parties. It is sufficient to say 
that the plaintiffs had made frequent and repeated complaints 
to the defendant as to the non-delivery of any of the ore under 
the contract. On the 26th October Mr, Hance, an agent of 
the plaintiffs, wrote to the defendant that he could not accept 
any of the Domree ore then at Kamptee. 

To this the defendant replies on the 29th October as 
follows ; — “ I have nothing but Domree ore to offer you, and 
as you have given me distinctly to understand that you 
cannot accept any of my ores from this mine in completion of 
' the above contract, please note tha.t if you do not forthwith 
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take delivery of/tiie Domree ore tliatisnowiyiiigatKampteO' 1909 

station, wliicli I tender under the above contract, ' I will Cooferjee 

consider the contract cancelled/^ This letter was replied to ■ ■ 

by Messrs. Morgan & Go., solicitors for the plaintiffs, stating 

.that the ore tendered was of an inferior equality to that ainiCBEJEE. 

contemplated by the contract and threatening proceedings. iIaclean 

The defendant replied to Messrs. - Morgan ■ & Co/s letter on 

the 5th November, stating, that ‘'the ore I offered to your 

clients is of the quality contemplated for delivery under the 

above contract. As your clients have refused to accept this 

ore and have not taken delivery of the same in terms of 

the contract, I have instructed by seller not to despatch any 

more ore to the Kamptee station on. my account, and 1 

must, tlmrefore, give your clients notice througli you that 

I hereby cancel the contract with them.” 

The evidence shows that this Doinree ore which was ten- 
dered by the defendant showed on analysis a percentage of 
39*88 of manganese. The learned counsel for the appellant 
has challenged this fact, but we see no reason to differ from 
the learned Judge in feiding that the ore tendered contained 
only a' percentage 39*68 of manganese. The evidence further 
shows that Domree ore is unmarketable- in India— also that 
there is a grade of ore known as first class ore which contains 
50 per cent, and upwards of manganese. Taking these facts 
into consideration, it is impossible for us to differ from 
the finding of the learned Judge that the Domree ore 
was not a good tender of ore within the meaning of the 
contract. - ■ 

Lastly as to the question of damages. ■ The learned Judge 
has proceeded on the basis that having regard to the fact 
that the defendant repudiated the contract, the measure of 
damages was the difference between the conl^raot rate and the 
market rate on the 15th February, and further that as there - 
was no- market ra..te -ill February the quanimm of ■ damages must' 
be assessed by reference to the market rate an Marcli^, 'which 
was the next period on which there- was. a' market rate. We,' . 
are unable to agree with the learned Judge either as to. the 
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1909 ■ measore of damaiges or as to the mode of estimating the a.mount 
CoovBBJKB thereof. 

e. Under the contract if the defendant had delivered to the 

plaintiff 500 tons of ore before the 31st October, 1,000 tons be- 
MvEEBiiiB. fQjg 3 Qj;}^ November, 1,600 tons before the 31stDecember, 
Macieah and the remaining 2,000 tons before the 15th February 1907, 
the plaintiffs would have had no cause of action against the 
defendant. 

The contract was in fact a set of distinct contracts, and as 
each period arrived if no delivery has taken place, the damages 
Avill be the difference between the contract price and the market 
price on that day of the q^uantity which ought then to have 
been supplied: and even if the defendant absolutely repu- 
diates his contract at any period previous to the final date 
specified in the contract, yet in considering the question of 
damages they will be estimated with reference to the times at 
which the contract ought to have been performed : Josling v. 
Irvine (1), Brown v. MuHer (2), Boper v. Johnson (3). 

We, therefore, think that the learned Judge in treating the 
breach as a single breach on the 15th February 1907 was 
wrong. Nor are we able to agree with the learned J udge that 
as there was no market value for manganese ore on the ISth 
February 1907, the plaintiffs are entitled to damages assessed 
on the footing of the next nearest market rate. 

Whether there be a market rate or not the principle on 
which the damages are to be assessed is exactly the same, viz., 
the value of the goods at the date of the breach or bretmhes. 
But if there is no market rate, the mode of estimating this value 
is different but comes back to the elementary principle — what 
were the goods worth at the time ? 

Now, it is admitted that there is a free market for manganese 
ore in England and that the plaintiffs intended to ship the ore 
to England. In assessing the damages, therefore, on this con- 
tract for such of the breaches at the date of which there was 
no market rate in Calcutta, we think that the principle adopted 

(Ij (1861) 6 H. & N. 512. (2) (1872) L. B. 7 Ex. 319. 

(3) (1873) I/V &. 8 C. P. 167. 
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in tlie case oi Borries y. Hutchinmn {!) Ib the o,ne that ongM 
to 'bo- proceeded upon, namely, -that the damages for those 
breaches is- the value to the • plaintiffs of, the portions that 
ought to have been delivered on those dates at the prices he 
would have got for them in England less the cost of ' getting 
them there. 

We accordingly vary the decree of the learned Judge in 
so far as he directed that the defendant should pay to the 
plaintiffs the sum of Rs. 25,000, and in lieu thereof we direct 
an enquiry before the Official Referee as to damages on the 
footing of the foregoing remarks. 

We think there ought to be no costs of this appeal. The 
order for costs in the Court of first instance will stand. 

The costs of the inquiry before the Referee will be dealt 
with after the reference. 

BFtETr AN'.D Fletohdr JJ. eoneurred. , 

Decree mtied. 

Attorneys for appellant: Pugh S Go. 

Attorneys for respondents : Morgan S Co. 

' S.Q. 

(I) ,(,18,65) 18 C. B. N. 3. 445, 
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APPELLATE CIVSL. 

Before Mr, Jmtice Sharfiiddm and Mr. Justice €oxe. ' 

KANAI PROSAD BOSE 

V. 

JOTINDEA KUMAR ROY OHO\I'T)HURY.=i= 

Principal and Surety- — Breach of Contract-— -Yar lame in terms of CordraGt-— 
Surety, liability of—Gontraci Act {IX of 187 $. 1‘IS. 

A entered into a surety bond on behalf of B for the duo perfurman ,*o »*£ the 
duties of B as a teksildar under the terins of a eontraefc, the seourily being 
limited to a fixed amount. One of the terms '^vas that B Hljcmld render 
account of his tehsil axesvy year. B did not render account for ifio year 1308, 
and was allowed to realize rents for 1309 in breach of the terms of the attract. 
In a suit for aoeount against B and his surety : — 

HeM, that tltere was no variation in the contract botvxeon the partio.s as 
contemplated i)y s. 133 of the Contract Act, and that- the surety was liafde. 

Seoot^b Aepeae by Kanai Pmsad Bo«e, tbe {leferuUmt 
No. 2. 

The facts wove briefly as follows : — The jflainrilis held 
certain lands standing in their names, fl'he defendant Xo. 1 
executed a kahiUat in favour of the plaintitf Xo. 1 and was 
appointed Ulmldav in respect of these lands of the plaintiffs. 
In order to secure the due performance of the telisildars duties, 
one Kanai Prosad Bose, the second defendant in the original 
suit, stood surety for the defendant No. 1 and executed a surety 
bond in favour of the plaintiff No. 1, the liability being 
limited to Rs. 200 only. One of the terms of the contract 
was that unless the teksildar rendered account of his teJtdl of 
any year, he should not continue the work of collection 
next year. The defendant No. 1 did not duly render accounts 
for the whole year, 1308 B.S., and continued in office the 
whole of 1309 and up to the end of Sraban 1310. A suit 
was instituted in the Munsifs Court at Rungpur against both 

Appeal fri>ni Apj^eilato Booree, ISTo. G03 of 1907, against tho decra<> or 
K. C. Miikerjee, Subordinato Judge of Bungpur, dated JIov. 20, 1906, affirni- 
iijg the decree <.)f Kumud Bandhu Gupta, Munsif of Rungpur, dalctl July 30 
1906, 
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the defendants for account. The surety alone contested the 
suit which was decreed against both the defendants. On 
appeal preferred by the surety, the Subordinate Judge dismissed 
the appeal. 

The surety, thereupon, appealed to the High Court. 

Bobu Baidyamth Dutt {Bobu Hem Ckmdra Miller with 
him), for the appellant. The question here is whether, look- 
ing at the terms of the deed and the decree, the terms of tlie 
contract were varied. There was substantial variation in 
the terms, the tehsildar having been allowed to continue in office 
from 1308 to Sraban 1310 without rendering accounts. This 
has gone to enhance the liability of the surety, which might 
have been increased to any amount. A man cannot be 
allowed to benefit by his own laches at the expense of a third 
party, viz,, the surety in this case, and the surety cannot be 
sued if there has been a substantial variation of the contract 
so as to increase his liability. I rely on section 133 of the 
Contract Act : see Pollock and Mulla’s Contract Act, 1905, pp. 
385, 388; Damodar Das y. Muhamnmd Husain (1). 

BabtiBrojendm Nath CAato'/ec, for the respondents, was not 
called upon. . , 


wm 


Kakai. ■■ 

■ Pbosad 4 
Bose 

jOTlNDBA 

'KtfMAM 

Roy 
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Shaefcjddin and Coxe JJ. This was a suit for accounts 
by the zemindar against his tehsildar Mid one Kanai Prosad 
Bose, who stood surety for the due performance of the iehsih 
dars^ duties. The Courts below have decreed the suit and the 
surety appeals. The ground of the appeal is that, as the con- 
tract between the zemindars and the tehsildar ivas varied, 
the surety was discharged from liability by section 133 of the 
Contract Act. The terms of the contract to which reference 
has been made are as follows : — As long as 1 do not make over 
the tehsil in my jimba on clearing my of any year to 

your satisfaction, I will not be able to take up the work of 
realizations and collections from the said mehals f or the lollow- 
ing yeai::.’^ It is said that ike tehsildar did not. render accounts 

(i) (1900) 1 L. E. *22 AIL 35L 
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for the year 1308, but notwithstanding that omission continued 
to realize rent for 1309. We do not think that this amounted 
to a variation of the contract. The breach of a contract is not 
a variation of it. Under the contract it was stipulated that 
if the accounts were not rendered the teJisildar should pay 
Rs. 60 a year as the cost of having them prepared. Doubtless 
also the zemindar had other remedies. He could probably 
dismiss the tehsildar, or take the work away from his hands. 
But the mere fact that he did not enforce any of these remedies 
immediately did not amount, in our opinion, to a variation of 
the original contract. The original contract remained the 
same. If the tehsildar committed a breach of the contract by 
realizing rent for 1309, the zemindar was able to enforce the 
original contract and the remedies which he had under it. It 
is not stated that the zemindar and the tehsildar ever met to- 
gether and came to any agreement on the subject. All that 
happened was that the tehsildar to a certain extent broke his 
part of the contract and the zemindar did not immediately 
enforce his remedies under it. 

It is argued that the surety might in this way become liable 
for the defalcations of several years, although it was originally 
intended that the accounts should be completed and rendered 
at the end of each year. But the security was limited to a 
fixed amount, and it could at any time have been revoked by 
the surety. 

In our opinion, there was no variation in the contract be- 
tween the parties, and we think, therefore, that the decisions 
of the Courts below were right, and that this appeal must be 
dismissed with costs. 


Appeal dismissed. 
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CRIMINAL REFERENCE. 

Before Mr, Juatioe Gaspmz and Mr, Justice Uyvm. 

EMPEROR 

ANNADA CHARAN THAKUR.^ 

Riferanoe to High Court — A'aguittul by J ury—Pomars of the High Oourt---^ 
Opinion^' of Jury in cases of divided verdict — Consideration of entire 
evideme-^Verdiot not unreasonable on the face of the charge — Pardon-^ 
Omission to state reasons when facts leading to grant of pardon appear on 
the record — Criminal Procedure Code {Act V of 1898) t as, 307 ^ 337 {4). 

Where the facts which led up to the tender of pardon appear on the record, 
the omission by the Magistrate granting it to state Ms reasons for so doing is 
not an illegality nor even an irregularity which vitiates the subsoquout pro* 
ceedings. 

Deputy Legal Remembrancer V. Bayiu Singh (1) followed. 

The High Court cannot throw out a reference under s. 307 of tlw Oriniinal 
Procedure Code merely because it might be argued, upon the face of the cliarge 
to the Jury, that the verdict was not altogether an unreasonable one, but iu 
must consider the entire evidence and arrive atits own judgment after giving 
duo weight to the opinions of the Judge and Jury. 

Emperor v. LyitU (2) and Emperor v, Abdul Rahaman (3) followed. 

King-Emperor V. Ghidghan Gossainfi), Emperor v, Anar addin Blmas , 
King-Emperor v, Ams (0) and King-Emperor v. Prasanna Kumar Gang all {!) 
referred to. 

Emperor v. Chirhua (S) dissented from. 

The opinion of the Jury is their conclusion and not the reasons therefor, 
and ill the ease of divided verdicts the opinion of the minority must also be 
considered by the Court. The Legislature in directing the High Court to 
duly weigh the opinion of the Jury gives an implied authority for the taking 
of their reasons for the verdict, and the Judge will do wail before making the 
reference to invite such reasons, not for the purpose of deciding whether it 
should be made, but for consideration by the High Court, after having made 
up his mind to refer the case and after telling the J ury of his intention to do 

* Criminal Reference No. 2 of 1909, by A. MajidV Sessions Judge of 
shay d, dated Jan. 22, 1909,- 

(1) (1905) 5 C. L. J. 224. (5) (1903) XJnreported. 

(2) (1901) I. L. R. 29 Calc. 123. (6) (1908) Unreported, 

(3) (1908) 9 C. L. J. 432, (7)'(1907) CJnraportei. 

(4) (1902) 7 C. W. N. 135. (8) (1905) 2 All L. L 475. 


May 
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But the omission to take or record the reasons does not warrant the High 
Court in declining to go into the evidence. 

Emperor v. Ohellan (1) referred to. 

Criminal Remrence. 

The accused, Aimada Charan Thakur and Pratap Sliaha, 
were tried with another, who died during the trial, before 
Abdul Majid, Sessions Judge of Rajshaye, and a Jury, charged, 
the first, under sections ffl and 392 of the Penal Code, with 
robbery of the mail from Rampur Boalia to Xatore and abet- 
ment of murder by Pratap of the mail-cart driver, Halalkhuri, 
and the second, imder sections 302 and 392 of the Penal Code, 
with having committed the same robbery and the murder of 
the driver. The Jury acquitted Annada by a majority of 
4 to 1, and Pratap in the proportion of 3 to 2. The Sessions 
Judge referred the case under section 307 of the Ci’iminal 
Procedure Code differing “ completely from the verdict of the 
majority, and being clearly of opinion that it was necessary 
for the ends of justice to do so.” 

On the evening of the 3rd August 1908, Halalkhuri, who 
.was a driver of the pony mail-cart in the service of the 
Rajshaye Carrying Company, took delivery of the mail at the 
Rampur Boalia head Post Office and then proceeded to the 
branch Post Office at Ghoramara, whence, after receiving the 
postal bag, he started with a passenger on the cart, alleged to be 
the accused Annada, at 7-30 or 7-46 p.m., for Natore, 28 miles 
distant from Rampur Boalia. On the way he picked up two 
other passengers, supposed to be one Durlabh and the appel- 
lant Pratap, at the Panchani cutcherry. They then went 
on to Samsadipur where Durlabh alighted, leaving the others 
to continue the journey. In the early morning of the 4th 
August the dead body of the driver was foimd on the roadside, 
a few yards away from the 24th mile-post, covered with in- 
cised wounds. The cart was discovered in a paddy field about 
90 cubits from the road. The mafi bags were cut open and 
the contents taken out and arranged, but the only articles 
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alistraoted ' turned out ^ to be some copies of the P. W. D. 

Code and a few money-order application forms. The , case Empeboe 

for the prosecution, was that it was the object of Annada iteABA 

to secure possession of the certified copy of a ■ will and 
the records of a suit in the District Judge’s Court which he 
believed were in the bags in the course of transmission to the 
High Court. 

One Abdus Sobhan, who was for some time a lafhial in 
the service of Annada and his father, was arrested by the police 
on the 23rd September, and made a full confession of his guilt 
before Wajiuddin Ahmed, Deputy Magistrate of Natore, on the 
24th and 25th September , shortly to the effect that by arrange- 
ment with Annada he met fche postal cart at a certain spot 
on the road and aided in the robbery and murder. The con- 
fession was recorded under section 1 64 of the Criminal Procedure 
Code. On the 14th October the Sub-Inspector of Police, 

Pyari Kumar Burdhan, sent up Annada, Pratap, Kali Charan 
and Abdus Sobhan to the Magistrate with the following re- 
marks in the charge-sheet: There is no eye-witness in this 
case, except all circumstantial evidence. I, therefore, suggest 
that if the confessing accused, Abdus Sobhan, discloses the 
true facts without concealing anything, then he may be taken 
as King’s evidence, otherwise not.” The committing Magis- 
trate thereupon, on the next day, tendered a pardon to Abdus 
Sobhan on the ground, as stated in the order of commit- 
ment, that there were no eye-witnesses of the occurrence, 
and then examined him as a witness in the case. 

The evidence against the accused consisted of the testi- 
mony of the approver and of circumstantial evidence. 

Mr, Donogh, for the Crown, after reading the letter of 
Refereuco, dealt with the evidence and then commented on the 
charge to the Jury . 

Mr, K, N, Ghaudhuri {Babu Hemendra Nath Sen and Bahu 
Krishna Kamal Mitter with him), for the accused. The commifc- 
ting Magistrate did not record the reasons for tendering a pardon 
to the approver. The wording of section 337 (4) of the Cod^ 
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1909 renders this essential The Magistrate must show proper 

Empebob grounds for granting the pardon, and there should have been 

Am ADA corroborative evidence before him: Russell on Crimes, 3rd 

t^kur. edition, VoL III, page 644 ; Reg, v. Sparks {!), Further, there 
is no evidence on the record that the approver accepted the 
pardon. The case of Deputy Legal Eememhrancer v. Banu 
Singh (2) is distinguishable, as the circumstances under which 
pardon was there granted disclosed the reasons for it. In a 
reference under section 307, the Crown must substantiate the 
reasons given by the Judge for his view. It is not sufficient 
that he has disagreed or that the Jury w^ere divided. There is 
no reason for referring the present case, as it does not appear on 
the face of the charge to the Jury that the verdict is unreason- 
able. If the charge does not disclose substantial reasons, the 
point of view from which the evidence should be considered k 
whether the Jury has taken an unreasonable and obtuse view, 
and not whether the High Court would convict upon it : King- 
Emperor v. Chidghan Gosaain (3), Emperor v. Ghirhia (4), 
Emperor v. Anarnddin BisivaB {b) , King-Emperor y, Anes{6), 
King-Emperor v. Prasawna Kumar Gangi(li{T), No cases are 
cited in Emperor v. Lyall (8) in support of the view there taken. 
[He then went on to discuss tlie details of the evidence.] 

Cm\ mh\ vnli. 

Caspeesz, J. This is a Reference under section 307 of 
the Code of Criminal Procedure by the Sessions Judge of Raj- 
shaye who disagreed with the verdict of the Jury acquitting 
the accused persons, Annada Charan and Pratap Shaiia. The 
charges against the accused Annada were in respect of offences 
punishable under sections |f| and 392 of the Indian Penal 
Code, and against the accused Pratap under sections 302 and 
392 of the Code. The Jury, by a majority of four to one, 
acquitted the first accused, and by a majority of three to two 

{1} (1858)^1 F, & F. 388. (5) (1908) TJnreporfced, 

(2) (1906) 5 C. L. J. 224. (6) (1908) Unieported. 

(S) (1902) 7 0. W. N. 136. (7) (1907) Unreported. 

4) (1905) 2 All. L. J. 475 (8) (1901) I, L, K. 29 Calc. 128, 
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acquitted the second accused on all the charges. One 
Charan Thakiir, the father of the accused Amiada, died durto^ 
the trial, and another accused, named Abdus Sobhan, 
made an approver in the Court of the committing Magistrate, 
and he was examined as such in the Court of Session. 

Before dealing with the merits of this Reference, it - wiU 
be convenient to dispose of two matters of law upon which 
the learned counsel for the accused has made his submissioBB 
to this Court. Mr. Chaudhurfs first contention is that the 
committing Magistrate, in tendering a pardon to the approver, 
Abdus Sobhan, illegally omitted to record his reasons for bo 
doing. I do not think that there is any force in this contoB- 
tion, or that the omission was an illegality by reason of which 
the evidence of Abdus Sobhan is inadmissible for the purpose 
of considering the merits of this case. 

The facts, so far as it is necessary to mention them hi 
this part of the judgment, are these. HalalMiuri, a driver 
of the postal mail-cart plying between Eampur Boalia and 
Natore in the district of Rajshaye, was murdered on the night 
of the 3rd August 1908 at a place on the road to Xatore aud 
situated about four miles distant from Natore. The Biah 
bags were opened and examined, and a certain parcel 
abstracted. The case has been called the Natore Mail robbery 
case ; and a large force of police conducted the necessary 
investigation with the result that, on the 23rd September 
1908, the four accused persons, whose names have already 
been mentioned, were arrested. Against all the accused a 
charge-sheet was submitted by the Sub-Inspector, Pyar^ 
Kumar Burdhan, on the 14th October 1908. In that charge"’ 
sheet the Sub-Inspector suggested that a pardon might be 
tendered to the accused Abdus Sobhan on the usual teriBB 
and conditions. The Deputy Magistrate took up the case, 
and, after the examination of two witnesses, he drew up a pi^e- 
ceeding under section 337 of the Code, of Criminal Procedure 
to the following effect 

Pardon is hereby tendered to the accused, , Afadiis: Sobba/B 
in the marginally noted case (Emperor .y. Kali Charan' ' ThakB^^ 
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Annada Ckaran Thakur, Abdus Soblian and Partap Shaba, 
under sections 302, 396 and 109 of the Indian Penal Code) 
on condition of his making a full and true disclosure pf the 
whole of the ckoumstances within his knowledge reiative to 
the murder of Halalkhuri, and of every other person concerned 
w'hether as principal or abbettor. Abdus Sobhan aeeci>ts the 
pardon and is examined as a witness. (Signed) Girish Chandra 
Dutt, Deputy Magistrate, Rajshaye, 15-10-08.” 

It is quite evident, therefore, that the pardon was tendered 
to Abdus Sobhan in the course of the enquiry before the com- 
mitting Magistrate. The facts which led up to the tender of 
pardon appear on the record, and that being so, on the author- 
ity of the case of Deputy Legal Eememhrancer v. Banu 
Singh {1), there is no doubt that the omission to state the 
reasons was not only not an illegality but not even an irregu- 
larity which vitiates the proceedings held subsequent to such 
tender and acceptance of pardon. The procedure adopted 
by the Deputy Magistrate was perfectly justified by the facts 
and circumstances of the case as known to him and appear- 
ing from the papers. 

The second contention of the learned counsel for the ac- 
cused relates to the procedure adopted in this Court on the 
hearing of this Reference, and W'e have been invited by Mr. 
Chaudhuri to make a reference on the subject to a Full Bench 
in the event of it appearing that there is any conflict of deci- 
sion upon the point. The contention amounts to this, that 
there was really no reason for the Sessions Judge to make a 
reference to this Court under section 307 of the Criminal 
Procedure Code, because, on the face of the Sessions Judge’s 
charge to the Jury, it does not appear that the verdict was an 
unreasonable one. The contention arose during the pro- 
tracted hearing of the arguments in this Court because Mr. 
Donogh, for the Crown, did not read the Sessions Judge’s 
charge to the Jury until after he had placed the letter of 
Reference and all the evidence before this Bench. If the 

(1) (1906) 6 C. L. J. 224. 
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contention be right, and if, on the face of the charge to the 
Jury, the verdict cannot be called perverse or unreasonable, 
it was clearly superfluous to enter into the merits of the case 
and the voluminous evidence on the record. 

In my opinion the procedure adopted at the hearing was 
neither unusual nor inconvenient. In the first place, the 
verdict of the Jury was inconsistent. Four Jurors acquitted 
Annada against whom the evidence, if beheved, was certainly 
stronger than the evidence against the accused Pratap who 
was acquitted by asmaller majority of three to two. Secondly, 
in dealing with a Reference under section 307 of the Code, 
the High Court must consider the entire evidence and give 
due weight to the opinions of the Sessions Judge and the Jury. 

It was held in Emperor v. CJidlan (1) that the “ opinion ” 
of the Jury, in section 307 of the Code of Criminal Procedure, 
is the conclusion of the Jury, and not the reasons on which 
that conclusion is based. I think that if the verdict of the 
Jury is unanimous, it coincides with their opinion. If it is 
a divided verdict, the opinion of the minority, no less than 
that of the majority, must be considered by the Court dealing 
with the Reference. In the present case, the opinions to which 
due weight must be given are the opinions of three Jurors 
against the opinions of two Jurors and the Sessions Judge. 
The verdict here is a bare verdict. But, supposing the Sessions 
Judge, after recording the verdict, had recorded (after in- 
viting) the reasons given by the Jury for their verdict, we 
should have been entitled to consider those reasons whether 


190!l 
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CHhl.Rii.N 

Thaktj.b* ■ 
CABrE.r{sz, J. 


expressed by the majority or the minority of the Jurors em- 
panelled, I am disposed to agree with the observations of 
Mr. Justice Davies, at page 95 of the report oi Emperor v. 
Gheilan (1) that “ the Legislature in directing that this Court 
should duly weigh the opinions of the Jury gives an implied 
authority for the taking of such opinions,” and the Sessions 
Judge would have done well, before referring this case to 
this Court, to have invited the opinions of the Jury and to have 
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1009 given them xn opportunity o£ reconeiliug the ineonsistent 
EsSS)e. verdict in respect of the two accused persons. 1 am careful 
AnnIda ■to add that the Sessions Judge might have done so, not for 
Chaban purpose of deciding whether a reference should be made, 

but after arriving at his conclusion to refer the case to the 

High Court and after telling the Jury that such was liis in- 
tention. I also agree with the judgment of Sir S. Subrahma- 
nia Ayyar, officiating Chief Justice, and Mr. Jusstice Boddam , 
that “ the circumstance that no such reasons have been re- 
corded by the Sessions Judge does not warrant the High Court 
to decline to go into the evidence and to arrive at its own 
judgment after giving due weight to the view 3 taken by the 
Judge and the Jury as to the guilt or innocence of the 
accused.” 

It follows that we have to form our own opinion on the 
evidence, and this brings me to the third consideration involved 
in this question of law, namely, whether the procedure which 
has been followed is in accordance with the authorities, 
reported and um’eported, to which our attention has been 
called by the learned counsel for the accused. 

The circumstances of the case are altogether special. I 
have already mentioned the inconsistency involved in the 
verdict of the Jury. It may be added that the trial in the Court 
of Session occupied more than six weeks of the time of the 
Sessions Judge and the Jury. It would have been an obvious 
disregard of our duty to have thrown out this Reference, merely 
because it might be argued upon the face of the charge to the 
Jury that the verdict was not altogether an xmreasonable one. 

The first case to which I may refer is that of Emferor v. 
Chirkua (I). That, no doubt, is in favour of Mr. Chaudhuri’s 
contention. But it was a decision of Mr. Justice Richards 
sitting with Banerjee, J. in a reference where neither party 
was represented and where no authorities were considered. 
With the greatest respect for the learned Judge, I think that 
his judgment is in direct conflict with the plain wording of 
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section 307 of the Code of Criminal Procedure. In his corn- 

mentary on the Code, Sir Henry Prinsep .observes The ' EaiPERom 
result of legislation seems to be that, unless the Sessions Judge annada 
accepts it, the verdict of a Jury in a Sessions Court, outside thakch* 
a Presidency town, has no longer the ordinary force of a verdict j 

of a Jury, and that, if the Sessions Judge disagrees with a 
verdict and submits the case to the High Court, the deter- 
mination of the case lies with the High Court after full con- 
sideration of the evidence and after giving due weight to the 
opinions of the Sessions Judge and of the Jury.” 

In the ol Emperor v. Anarvddin (1) (Criminal 

Reference No. 33 of 1908, decided on the 11th November 1908, 
the learned Judges (Holmwood and Ryves, JJ.) observe 
“ We cannot hold that the Jury were not justified in taking 
the view that they did, or at least that it was not open to the 
Jury to take the view that they did. That in a Reference 
under section 307 is quite sufficient.” But^they go on to 
consider whether there had been a miscarriage of justice, and 
it is evident that they considered the case on its merits. In 
this counection I shall presently notice another and a matured 
decision of the same learned Judges in which they have 
more clearly expounded the law. 

In the case of King-Emperor v. Ants (2) {Crimiiial Re- 
ference No. 6 of 1908, decided on the 10th March 1908), Mr. 

Justice Geidt sitting with Mr. Justice Woodroffe heard the 
evidence and, on a consideration of that evidence, they ex- 
pressed themselves as not prepared to say that the majority 
of ' the Jury were wrong in refusing to act on it. The learned 
Judges added that “ there is nothing to show that the ver- 
dict of the Jury was perverse or that they refused to convict 
the accused on any other ground than the 6o'^^a -fide belief that 
it would not be safe to convict them on the evidence which 
was placed before the Court.” In my opinion the learned 
Judges did no more than give due weightto the verdict of the 
Jury in that reference. 

(|.) (lOOSj TTiirap'>rt6fl (2) (lOOS) Om'oiiort-eil. 
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The last unreported case is that of King-Emperor v. 
Prasanm Kumar GangtiU ( 1 ) (Crimmal Reference Xo. 14 of 

1907, decided on the 27th May 1907) which was decided by 
Mr. Justice Mitra and myself. There, also, the merits were 
mtered into, and the opinion of the Sesisions Judge was con- 
sidered, and it was pointed out that the element of doubt in 
the case which, in the opinion of the Sessions Judge, was 1 in 
177,000, was in reality much greater, and the judgment con- 
cluded with the observation that ” the circumstances u'ere 
very suspicious, and it might be that the accused was guilty. 
But it cannot be said that the guilt of the accused is morally 
certain.” 

If any of the unreported cases had been clear authority 
for the extreme contention which has been submitted to us, 
they would have found a place in the Law' Reports. 

There are reported cases on the subject and I proceed to 
consider these. In the case of Emperor v. Lyall (2) the refer- 
ence was agamst an unanimous verdict of the Jury acquitting 
the accused. Mr. Pugh, counsel for L 3 ’all, the principal accused 
in the case, cited authorities to the effect that the High Court 
must act in accordance with the iiiuinimous \'erdicr of the 
Jury, unless it was shoum to be perverse or clear]\' and mani- 
festly wrong. The learned Judges (Ihinsep and Stephen, JJ.) 
overruled his contention, and pointed out that the terms of 
section 307 of the Code of 1882 had been altered by subsequent 
legislation, and they observed ; — “ It is not necessary for the 
prosecution to show that the opinions of the Jury are perverse 
or clearly and manifestly wrong, as was held in the eases cited 
to us which were decided before the law was amended in 
1S96 and expressed as it now stands.” 

In a somewhat later case, King-Emperor v. GJiidghan 
Oossain (3), Mr. Justice Stevens sitting with Mr. Justice 
Harington pointed out “that the Sessions Judge was not 
justified in taking up the time of this Court by making a refer- 

(1) (1907) Unreported. (2) (1901) I. L. E. 29 Calo. 12S. 

(3) (1002) 7 0. W. N. 135, 


¥0L. XXXVh] 


CALCUTTA SERIES, 


639 


once in a case in which the evidence for the prosecution was, 
on his own showing in his charge to the Jury, so open to hos- 
tile criticism as to justify the Jury in regarding it with sus- 
picion/’ (page 140). Nevertheless, the learned Judges went 
very fully into the merits of the case, and they certainly 
did not reject the Reference merely because the Sessions 
Judge ought not to have made it. 

The last case to which our attention has been called is a 
decision of Mr. Justice Holmwood and my learned brother, 
Mr. Justice Ryves, in Emperor v. Abdul Rahaman (1), where 
the two cases which have just been cited were considered. It 
admits of no doubt that this case is a fuller exposition of the 
law than that enunciated in the unreported case of Kin^- 
Emperor v. Anaruddin Biswas (2) {Criminal Reference No. 33 
of 1908, decided on the 11th November 1908 by Holmwood 
and Ryves, JJ.), to which reference has been made. 

The contention of the learned counsel that the case of 
Emperor v. Abdul Rahaman (1) should not have been referred 
under section 307 of the Criminal Procedure Code, because the 
Sessions Judge himself in his charge to the Jury warned 
them that the^r should certainly pause and consider a particu- 
lar circiimstance in the evidence of the prosecution, and that 
it was, therefore, fairly open to the Jury to acquit the accused, 
was not accepted, and the learned Judges proceeded to con- 
sider the evidence in the case which appeared to be clear and 
convincing, and the result of the reference was that the 
accused was convicted. 

■ I have now dealt with all the cases' cited, and' in my 
opinion there is no real conflict of decision or want of uni- 
formity in the procedure adopted "by this Court on the hearing 
of this Reference under section' 307 ' of the Code, It is 
obvious that in every case,, even where the verdict was 
unanimous, the Court proceeded, to' consider the . merits and 
to hoar the evidence. I have indicated how the opinions 
of both the Sessions Judge "and of the Jury; including a 

1) (1908) 9 a L. J. 43^. (2) (1908) Unroported, 
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minority of, the ,Jory, are entitled to due wiught in ai^cord- 
ance with the express language of section 307 of tlie Code. 
The procedure adopted by Mr. Donogh in the present ease 
was perhaps unusual, but, regard being had to the length of 
the Sessions Judge’s charge to the Jury and to the evident 
want of arrangement and method in niarslialling the materials 
presented to the Jury, we thought that the learned counsel 
for the Crown should not be pressed to place the charge 
before us at an early stage of the hearing. It was subsequently 
placed before us, and the contention of Mr. Donogh was that 
the Sessions Judge did not put the evidence, against the accused 
sufficiently strongly before the gentlemen of the Jury, We 
have carefully read and considered the charge for ourselves, 
and, even if it had been read to us at the very commenceinent 
of the hearing, we should not have been in a position to say 
that the Jury w'ere justified in acquitting the accused. In the 
circumstances of this case it was impossible to limit the 
hearing or to^confine it to a consideration of the charge to the 
Jury and the points made therein for or against the case for 
the prosecution. 

There may be cases in which a Sessions Judge imnec*essarily 
makes a Reference funder section 307, but, in such cases, the 
Crown would certainly not press the Ref erenee, and so it might 
be disposed of on a bare consideration of the charge to the 
Jury and of the material passages in the evidence. But this 
is not one of those cases. 

I would accordingly overrule the second contention ad- 
vanced by the learned counsel for the accused, and proceed to 
deal with the evidence. 

I have read the judgment about to be delivered by my 
learned brother, and, without repeating his observations, I con- 
tent myself with saying that I entirely agree with that judgment. 

Ryves, J. I agree generally in the conclusions of law 
arrived at by my learned brother. 

On the second point I wish to acid only a few words. 
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Mr. Chaudiiuri’s contention is that if it can be shown to 
this Court, on behaK of the accused, that a perusal of the letter 
of Reference of the Sessions Judge, under section 307 of the 
Criminal Procedure Code, and of his charge to the Jury, shows 
that the verdict of acquittal (whether unanimous or divided) 
was not unreasonable, this Court could not, or at any rate 
should not, go into the evidence and examine the case on its 
merits, but must, having due regard to the opinion of the 
Jury, reject the Reference. 

It seems to me this contention goes much too far, and 
is not supported by any one of the cases, reported or un- 
reported, to whioh he has referred. Among other cases, which 
have been duly considered by my learned brother, he relies 
on the unreported case of Emperor v. Anaruddin Bistoas (1) 
(Criminal Reference No. 33 of 1908, decided on the 1 1th Novem- 
ber 1 908) , to which I was a party. That case is no authority for 
this proposition, for there we did examine the whole record; 
and, in the result, arrived at the conclusion that we should 
not disturb the unanimous finding of the Jury, in that ease 
the Judge considered that the statements made by the accused 
were “ confessions ” of their guilt. We pointed out that they 
were not, but on the contrary were “ pleas in avoidance.” In 
that case the scope of section 307 was not, so far as I recoHect, 
commented on in argument nor was it in issue. It was a 
peculiar case on its facts and the Judge had misinterpreted the 
statements of the accused. No authorities were cited and 
considered, and it was not a considered judgment. In however 
general terms the judgment may have been couched, it is no 
authority for the proposition now contended for. Person- 
ally I now the latter part of the judgment has been 

expressed too widely. I adhere to the opinion expressed in 
the considered judgment which I delivered in the case of 
Emperor v. Abdvl i2afer«aw (2) (m which Holmwood,J. con- 
curred) in which the scope of the section was in issue, and io 
which authorities were cited and considered. 


(1) {imt-k) IJareportetL 


:(2) (190^). 9 C.X. J, 4S2. 
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then dealt with the facts of the case, and 
accjuitted both the accused.] 

Pee Oxtbiam: We do not think it necessary to comment 
on all the evidence placed before us in detail. A brutal murder 
and robbery remains undetected and unpunished, principally, 
as it seems to us, because the salient features in the case were 
overlooked, namely, the clue furnished by the evidence of 
Bangshi on the 4th August, and the significant fact that the 
only postal packet abstracted was the one containing Codes 
of the Public Works Department. The learned Sessions Judge, 
however, bestowed great pains on the trial of the case, and, 
though his charge to the Jury lacks arrangement and method, 
we recognise the care and the ability displayed. 

The result is, in our opinion, that the prosecution have 
failed conclusively to prove their case. We, therefore, under 
section 307, clause (3) of the Criminal Procedure Code, acquit 
the accused, Annada Charan Thakur and Pratap Shaha, and 
we direct that they be immediately released. 

Accused acquitted 
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Before Mr: •Justice Ryves. 

EMPEROR 

V. 

ABDUS SOBHAN.* 

Pmciicc — GfiTfiifictl TBoiiof^ to Hitjfh Gow t without previous uppliccition to l^wer 

Court with concurrent pirisdiction—Grimhial Procedure Code {Act V of 1898) 

" ss* '43S to 439, 

The Hiis^h Court will not entertain an application for revision in cases 
where the Sessions Jiid^o or Magistrate has concurrent jurisdiction, whether 
final or not, save on some special giound, unless a previous application has 
been made to the lower Courts : but where concurrent jurisdiction is not 
possessed by the lower Courts, no such general rule exists. ^ ^ 

Queen-Empress v. Beolcth (1) followed. 

The potitioiicr 5 ALdiis Soblisbn wo/S tried, 

and convicted by M. M. Roy , Deputy Magistrate of the first 
class at Balasore, and sentenced on the 30th March 1909, 
under section 506 of the Penal Ck>de, to a fine of Rs. 100, 
and in default to one month’s rigorous imprisonment. He 
moved the High Court in revision against the conviction and 
sentence on various grounds, without, however, having made 
an application to the Sessions Judge or the District Magistrate 
under sections 435 and 438 of the Criminal Procedure Code. 

Mr. Arikitr Oaspersz a>nd Bab% Akdya Charan Bose, iox 
the petitioner. 

Gaspeesz astp Ry ves ■ J'J* ' This is, an application for 
the review of an order of a first class Magistrate, dated the 
30th March 1909. We are informed that no application on 
the subject has been made to the Sessions Judge of Cuttack 
with a view to his referring any error on a point of law for 

Criminal Motion against the order of M. M. Roy, Deputy Magistrate 

of Balasore, dated March 30, 1909. 

(1) (1887) I. D. R, 14 Calc. 8§7, 
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final determination by- this' Court. The practice which ought 
to be followed in such cases is that indicated in the case of the 
Queen- Em jwess v. Reolah (1), where it w^as laid down that ® the 
High Court will not entertain an application for revision' in 
.cases where the District Court or Magistrate has concurrent 
revisional jurisdiction whh the High Court ^ save on some 
vspecial ground shown, unless a previous application shall have 
been made to the low^'er Court : but in cases in which concurrent 
jurisdiction is not possessed by the low^er Courts, no such 
general rule exists.’’ That w^as a decision arrived at after 
consultation with the Chief Justice and the other Judges of 
this Court on the point. We are not prepared to diShr from 
it. We think it is a ruling which should be adhered to. 

Two points arise in this connection. The first is whether 
the practice is one that will prevail in future, and, secondly, 
whether the concurrent jurisdiction referred to in the case of 
the Queen-Empress v. i?6oZa/i (1), means concurrent final juris- 
diction, as for instance, that which is exercised in eases under 
section 437 of the Criminal Procedures Code where further 
enquiry can be ordered by the Sessions Judge or by tliis Court. 

With regard to the first question, W'O certainly think it 
desirable that the practice should be uniform, and w’e have 
every reason to believe that it wdll be uniform. 

With regard to the second contention, all we need say is 
that the case of Queen-Empress v. i?eolaA{l) was wdtli refer- 
ence to section 435 of the Code, and not one in wdiicli the 
Sessions Judge was competent to pass ihe final order. 

The learned counsel has asked that this application may 
be returned to him without prejudice to his client to come 
up to this Court, if necessary, after he has applied to the 
Sessions Judge. We think it wdll be proper to return him the 
application. 

Let the application, therefore, be returned for the pur- 
pose indicated. 

Application returned^ 
(1) (1887) I. L B. 14 Calc. 887. 
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REFERENCE FROM THE BOARD OF 
REVENUE. 


Before the iionbh Mr, E, Ilarington, Acting Chief Justice, Mr, Justice 
Mookeriee and Mr, Justice Richardson, 

re R. BAXTER * 

Stamp-duty— l-k fund of Sfump-duiy — Stamp Act {II of 1899), s. S2{a), 
tSeh. 1, Art, 30, Exemption — Aitoniey — Entry on Roll of Advocates. 

who haci been enrolled arS an attorney of the High Court of Calcutta and 
paid the requisite stamp-duty of Bs. 250, was subsequently enrolled as an 
advocate of the same Court and paid a stamp-duty of Bs. 500. On an appli- 
cation by for a refund of the latter stamp-duty, by virtue of the exemp- 
tion to Article 30, Scliediile I of tho Indian Stamp Act of 1899 : — 

H. eki, that exemption could be claimed and that the stamp-duty of Bs. 600 
should be refunded. 

Reference from the Board of Revenue. 

This was a reference by the Board of Revenue under 
section 57(1) of the Indian Stamp Act (II of 1899). The 
material facts are fully set out in the case stated by the Board 
for the decision of tho High Court. It was as follows : — 

“ ^Ir. it. A. Baxter, now practising as a Barrister-at-law in Bankipore, 
was enroileii as an attorney of the High Court of Calcutta on the 23rd Novem- 
ber 1SS9, and paid stamp-duty of Bs. 250 under Article 27, Schedule I of the 
Indian Stamp Act I of 1879. He had not previously paid the duty of Bs. 250 
for Articles of Clerkship, not having served his Articles in India. 

I. In January 1908, he was enrolled as an advocate of the High Court 
and paid a stamp-duty of Bs. 500 under Article 30 (a) , Schedule I of the Indian 
Stamp Act (II of 1899). The question of exemption from stamp-duty was 
not then raised, and, therefore, was not considered at the time of entry. Mr. 
Baxter subsequently raised this question, and after correspondence with the 
Begistrar, High Court, was referred to the Bevenue authorities. Mr. Baxter 
has accordingly applied to the Board for a refund of the stamp-duty of Bs. 600 
paid by him in January 1908, on his entry as an advocate of the Calcutta High 
Com't and has referred to the proviso to Article 30, Schedule I of Act II of 
1899, and to the Madras Full Bench ruling, In re Parthasaradi (1). 

* Befex’ence from the Board of Bevenue under s. 57 (1) of the Indian Stamp 
Act (11 of 1899). 

(1) (1884) I. L. R. 8 Mad. 14. ' 
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2* It appears to the Board 'that exemption eoiiM have been claimed and 
allowed,.; and they are disposed now to allow a, refund imder section 52 (a) of 
the Act, But , as the matter is of importance and ' as it touches a f imction of 
■officers of the Hon’ble Blgh Court, the Board think it right to refer the ease 
for the decision of the Court under section 57 (!) of the Act. 

W. a M,ACFHERSOX, , 

Me77iher of the Board of JRercmie^ L. P.” 

The exemption to Article 30, Scliecliile I of tlielncliaii Stamp 
Act of 1899, is as follows : — 

“ Entry of an advocate, vakil or attorney on the roll, of any High Court 
when he has previously been enrolled in a High CourtP 

Mr. 0. G. Ghose, for Mr. Baxter, the petitioner. It is sub- 
mitted that this matter falls within the terms of the exemption 
to Article 30, Schedule I of the Indian Stamp Act of 1899. 
The exemption must be read in its ordinary meaning. The peti- 
tioner, having been previously enrolled in the Calcutta High 
Court as an attorney, was exempted from the payment of any 
fee on his entry on the roll as an advocate : In re Parihasaradi 
(1). The petitioner is entitled to a refund of the sum of 
Rs. 500 which he paid on liis emolment as an advocate. 

The judgment of the Court was delivered by 

Haeington A.C.J. We agree in the view expressed by 
the Board that exemption could be claimed and allowed in the 
case of Mj, Baxter. We accordingly direct that the sum of 
Rs. 500 paid by him when he was enrolled as an advocate of 
this Court be refunded. 

Attorneys for the petitioner : B. N. Bose <& Co. 
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Before Mn Justice Sharfuddin and Mr. Justice Coxe. 

GOPAL CHANDRA BHATTACHARJEE 

V. 

THE SECRETARY OE STATE FOR INDIA.* 

Master and. Servant — Misappropriation by Servant— Fraud — Liability of 
Master for fnisconduct of Servant — Misappropriation by Employees of 
Government — Secretary of SiatCy liability of — Principal and Agent. 

The Tiile of law with regard to the liability of the master for misconduct 
of the servant is that a master is liable for the fraud of his servant committed 
irj the course of his service and for the master’s benefit, though it is not neces- 
sary that the benefit should accrue to the master ; and that a master is not 
iiable for misconduct of the servant committed for the servant’s own private 
benefit. 

A cheque was given to the plaintiff by the District Board for repairs done 
to certain roads. On presentation of the cheque for payment at the Govern* 
merit Treasury Office, the amount was not paid' to the plaintiff but was mis- 
appropriated by the poddar and a mohurer employed in the Treasury to their 
own use. The plaintiff brought a suit for the recovery of the amount against 
those officers of the Treasury as well as the Secretary of State for India : — 

Heldf that tho Secretary of State w^as not responsible for the misappro- 
priation by ins employees, the misappropriation not being within the scope 
of the duties entrusted to them. The fraud and imsappropriation were not 
committed either for the benefit of the Secretary of State or for purposes of 
the agency. 

Banvick v. English Joint Stock Bank (i) , Houldsworth v. City of Glasgow 
Bank (2), British Mutual Banking Company j Ltd, The Charnwood Forest 
Railway Go. (3), Burmah Trading Corporation^ Ltd. v. Mirza Mahomed Ally 
Sherazee (4), McLaren Morrison v, Verschoyle (5), Moti Led Ghose v. Secfetary 
of State for India (6), Lall Ghand v. The Agra Bank, Ltd. (7) referred to. 

* Appeal from Appellate Decree, No. 1594 of 1907, against the decree of 
B. E. Mullick, District Judge of Chittagong, dated May 18, 1907, affirming 
the decree of Hem Chandra Mukerjee, Subordinate Judge of Chittagong, 
dated June 10, 1906. 


(1) (1807) L. n. 2 Excii. 2o9. 

(2) (1880) L. R. 0 A. C. 317. 


(4) (1878) L. B. 5 I A. VM 

(5) (1901) 6 C. W. N. 429. 
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Seconb Appeal by Gopab Chandra Bhattacharjee, the 
plaintiff. 

This appeal arose out of a suit for the recoTory of 
Bs. 1,091-12-9 by the plaintiff who was a ec ntractor under the 
District Board under the follow ing eircunistances ; Cn the 

OS’ State 3rd April 1905, the plaiiitift received a clieqne for the a]:oTe 
India. District Board in paym€>nt of repairs done 

to certain roads, and on the same date lie presented this 
cheque at the Accountant’s Office at the Chittagong Collee- 
torate. It was duly passed and signed in the account scrishia. 
The plaintiff then took the cheque and handed it over to the 
defendant No. 3, Tripura Charan De, in the Treasiiiy’ Office. 
After signing a kJiasra receijit and a book, the plaintiff was 
asked to come and take the money after a little while, which 
the plaintiff did, and on going to the defendant No. 2, Aiir ada 
Charan De, as the person entrusted to make this payment, 
he was told that payment had already been made to another 
man, and he •was refused payment. The plaintiff tiieieupcn 
notified the matter to the Treasury Office and the District 
Collectorate, and on finding the amount to be paid to him had 
beeii misappropriated by the defendants Nos, Sand 3, brought 
a suit in the Court of the 1st Subordinate Judge of Chiilagong 
against the Secretary of State, as the first defendant, alcxig 
with the defendants Nos. 2 and 3, for the recovery of the same, 
alleging that the defendants Nos. 2 and 3 were acting as agents 
of the defendant No. 1. 

’. The ■suit was decreed 'with costs by both the Courts 
against the defendants Nos. 2 and 3 and dismissed as against 
the defendant No. 1. The plaintiff, thereupon, preferred 
this appeal to the High Court. 

Babu Divarlca Nath GhaJeravarti and Babii Eam:.:M'€mia 
Bhattacharjee y for the appellant. 

The Offg, Senior Government Pleader {Babu Umahali 
Muherjee)y iot the Secretary of State. 
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Sharfxibdin akd Coxe JJ, In this second appeal/ the 
plaintiff is the appellant, and, he instituted the suit under 
the following circumstances : — 

He is a contractor under the District Board of Chittagong, 
and for some work done by him for the District Board he was 
given a cheque for Rs. 1,091-12-9 by the Vice-Chairman on the 
3rd April 1905. The District Board funds are kept in the 
Governmenc Treasury at Chittagong. The plaintiff went to 
the Treasury for the money covered by the cheque. Defend- 
ant No. 2 was the head poddar in the Treasury and defendant 
No. 3 was a molmrer there. It appears that the cheque was 
passed by the Accountant on its presentation by the plaintiff 
and it was then presented by him to the Treasurer who, after 
obtaining the necessary orders of the Treasury Officer, made 
it over to defendant No. 3, who in his turn, took plaintiff’s 
signature in a receipt-book and told him to apply a little later 
to defendant No. 2 for the money. The plaintiff says that a 
little after he went for the money to the defendant No. 2. 
But this defendant instead of paying the money told him that 
it had been paid to the payee. On the above facts, the 
plaintiff: sued the defendants Nos. 2 and 3 for the moncty alleging 
that they had in collusion committed fraud and misappropri- 
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ation. Defendant No. 1, the Secretary of State, is also made a 
party on the ground that defendants Nos. 2 and 3 were acting 
as his agents and that they committed fraud and misappro- 
priation in performance of their duty as such. 

Both the lower Courts have decreed the suit against de- 
fendants Nos. 2 and 3, holding that the misappropriation 
was committed by them for their own benefit and they were, 
therefore, liable. But the plaintiff ’s case as against the Secre- 
tary of State lias been dismissed. 

The plaintiff now appeals to this Court, and on his behalf 
it has been urged that the defendant No. 1, the Secretary 
of State, should have been made liable and the Court below 
was OTong in holding that the misappropriation by defend- 
ants Nos. 2 and 3 was not within the scope of their employ- 
ment. 
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Duriug the course of argument, we hare been referred to 
some Priglish cases by the learned vakil for the appellant. The 
first authority cited is the case of Bancick v. English Joint 
Stock Bank{l). We find that Wiiles J. makes the following 
observations with regard to the liability of the principal : 
“ But with respect to the question whether a principal is 
answerable for the act of his agent in the course of his master’s 
business, and for his master’s benefit, no sensible distinction 
can be drawn between the case of fraud and the case of any 
other wrong. The general rule is, that the master is answ'er- 
able for every such wrong of the servant or agent as is com- 
mitted in the course of the service and for the master’s benefit, 
though no express command or privity of the master be 
proved.” The above definition of the liability of the master 
appears to have been repeatedly referred to and approved of in 
many subsequent cases ; it was cited with approval by Lord 
Selborne in the case of Houldsworthv. City of Qlasgow Bank (2). 

Another authority to which our attention has been drawn 
is the case of British Mutml Banking Com’pany, Ltd. v. The 
Charnwood Forest Bailway Co. (3). In this case it was held 
that when a Secretary of the defendants had made untrue 
answers to enquiries for his own benefit, the defendants were 
not liable, and Lord Esher in delivering judgment in the above 
case ob.serves that “ although what the Secretarv stated 
related to matters about which he w'a,s authorized to give 
answers, he did not make the statement for the defendants but 
for himself. He had a friend whom he desired to assist and 
could assist by making false statements and as he made them 
in his own interest or to assist his friend, he was not acting 
for the defendants. The rule has often been expressed in the 
terms that to bind the principal the agent must be acting for 
the benefit of the principal. ” . 

Another case cited was the case of Burmah Trading Cor- 
poration, Ltd,. V. Mirm Mahomed Ally Sherazee (4). In this case 

(1) (1867) L. E. 2 Esch. 269. (3) (1887) K. 18 Q. B. D. 714. 

(9) (1880) L. R, .5 A. Q. 317, (4) (1878) L. R. 5 I, A. 130- 
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the principle laid down by Willes J. above quoted was 

to and approved, ' . ■ t 

We find that the above cases have been fully dis^ 

1 A tb®’^® 

in the case of McLaren Morrison v. Vefrsc}ioyle,{l), 
also Stanley J. has approved of the principle of the 
of the master as laid down in the above case. 

In the case of Moti Lai Ohose v. Secretary of 
l7ulia (2), it was held that where the act complained ® 
done by a Government official occupying such a 
that for all practical purposes the Government had no 
over him and the Government did not cause or 
adopt such act and gained no profit from it, the Govof^ 
carmot be made liable. v. 

The next case on the point is the case of Lull G' ^ ^ 

The Agra Bank, Lid. (3). In this case their LordsbiP ^ 
the Privy Council thought that the servant might 5^^ j^ave 
have paid the money to the wrong person. This wool 
been within the purposes of the agency and the princip^ ; 

bo liable. But the case does not lay down that the ho 
a cheque can, in all cases, sue a banker for the money °° 

■i. geeuis 

Prom a perusal of the reports of the above cases, i*' 

^ - "1 f I t ■ 
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by the cheque independently of any conversion 
Prom a perusal of the reports of the above 
to us clear that the true rule of law with regard to the 
of the master for the misconduct of the servant is that ^ 
is liable for the fraud of his servant committed in ^gces- 
of his service and for the master’s benefit, and itisno*' ^ 
sary that the benefit should accrue to the master ; 
a master is not liable for the misconduct of the 
committed for the servant’s own private benefit ^ -ary 
The present ease has been brought against the ^ 
of State because the amount was misappropnated 
second and third defendants and he is responsib e 
actions. This is clearly not so. Misappropriahon 
within the scope of the duties entrusted to the de 

(1) (1901) 0. C. W. K. 420. • ( 2 ) ( 1905 ) « C. W, N. 

(3) (1891) L. B. 18 1. A. Ill* 
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Nos. ; 2 and 3.' Tliese ' defendants . did not commit the fraud 
and misappropriation either for benefit of the Secretary of 
State or for purposes of the agency. 

It has been argued on behalf, of the appellant that ah 
though the first defendant, the Secretary of State, may not be 
liable for the fraud of the other two defendants, yet he is liable 
to pay the amount of the cheque, when he had funds of the 
District Board in hand at the time of the presentation of the 
cheque. This was not the basis of the suit and eaiinot 
now be dealt with. Nor, is it at all clear that any such 
suit would lie, or that there is any privity between the holder 
of a cheque and a banker, such as would enable the former 
to sue the latter for the money covered by the cheque, except 
in the form of damages for misappropriation. 

In the above circumstances, we think that the judgment 
of the lower appellate Court is correct and we, therefore, dis- 
miss the present appeal with costs. 


Appeal dimiissed. 
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APPELLATE CIVIL. 


Be fom the Hon^le Mr » Mar ington^ Acting Chief Justice, and Mr. Justice 

Mooheriee, 

GOLAP KUMARI 1900 

't)- April 6^ 

GANESH CHANDRA MITRA.* 

Privy Council Appeal — Security for Costs of Respondents — Government Promis- 
sory Notes at their nominal value, whether acceptable — High Court Rules 
{Appellate Side) ^ Part II, Chapter IV ^ R\de XX — Practice. 

A deposit of Government Securities amounting to Es. 4,000 at their 
nominal value, comes within the express words of Buie XX, Part II Chapter, IV 
of the High Court Buies, requiring the appellant to deposit Government ; 
Securities “to the extent of Rs. 4,000” for costs of the respondent in an 
appeal to His Majesty in Council. 

Application on behalf of Bibi Golap Kumari Saheba, the 
appellant before His Majesty in Council. 

Leave having been granted to the petitioner to prefer 
an appeal to His Majesty in Council, under the High Court 
Rules (Appellate Side), Part II, Chap. IV, Rule XX, she was 
required to deposit Government Securities to the extent of 
Rs. 4,000 for the costs of the respondent. Accordingly the 
petitioner tendered a.t the office four pieces of 3|- per cent. 
Government Promissory Notes of the nominal value of 
Rs. 1,000 each, but the office refused to accept the said notes as 
sufficient, and demanded an additional sum of Rs. 300 to 
make up for the discount at which such notes were then 
selling in the market. 

The petitioner prayed that the said Promissory Notes 
might be accepted at their nominal value as sufficient security 
for costs of the respondent. 

Bahti Braja Lai Ghuckerbutty, for the petitioner. 

Babu Nalini Rmvjan CliaUerfee, tor the opposite party. 

♦ Application in the matter of the Frivy Oouneil Appeal No. 46 of 1908, 
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Haeington A.C.J. and Mookerjee J. We think that 
the deposit of Government Securities amounting to Es. 4,000 
comes within the express words of the rule requhing tlie deposit 
of Government Securities “ to the extent of Es. 4,000.” The 
security must be accepted. 

Application aUoiced. 

s. c. a. 


APPELLATE CIVIL. 


Before Mr. Justice CMUy emd Mr. Justice Fineenf. 

im PURNA CHANDRA MANDAL 

April 14. tL 

ANUKUL BISWAS* 

Sale in execv.tion — Application to set aside sate — Lmiitafmn- — Frmnt — Onus 
of proof — What to prove exactly — Limitation A..ct (XF ©/ s, tS. 

When a suit or application is, on the face of it, barred hy limitation, 
it is for the plaintiff or applicant to satisfy the Court of eireiunstances 
which would prevent the statute from having its ordinary effect. 

In the ease of an application for setting aside a sale in execniion, where 
the petitioner relied upon the provisions of s. 18 of tl.e limitation Act, 

■ ■ . , , 

Eeld^ that it was incumbent upon him to show that not only had he no 
knowledge of the sale until some date within throe years of his applica,tioii, but 
that he was kept from that knowledge in tb.e manner and by the act of the 
person specified in that section. 

Secois'D Appeal by Fiirna Chandra Mandal, the auction- 

purchaser. 

This appeal arose out of an application of a judgment- 
debtor, under sections 244 and 311 of the Civil Procedure Code 
for setting aside a sale held in execution on grounds of non- 
publication of writ of attachment or the sale proclamation on 
the property sold, fraud and inadequacy of price. Of the 

* Appeal from order, No. 383 of 1908, against an order of Porna Chandra 
De, Subordinate Judge of Khulna, dated May 30, 1908, reversing an order 

of Aahutosh Goswami. Muriftlf rtf oi ■tnn.m 
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tho opposite parties wlio contested the application , the auction- 
pureluisei^ contended, inter alia, that the sale haYing taken 
place on the 1 7th February 1896, and the application to set 
aside the sale having been made on the 15th April 1907, the 
a])i)lieation %vas barred by limitation under Article 178 of the 
Second Schedule of the Limitation Act. The allegation of the 
petitioner on this point was that he was kept out of the know- 
ledge of tiie sale in question, and that he became aware of it 
only on the 14Mi March 1907. 

The Munsif disbelieved the allegations of fact of the peti- 
tioner aiid dismissed the application, without going into the 
question of limitation, it being unnecessary to do so. On 
appeal, the Subordinate Judge reversed the decision of the 
Miinsif , as lie found in favour of the petitioner on the ground 
of fraud. '• 

Tlie auction-purchaser, thereupon, appealed to the High 

'.Court. 

Bahit Samt Ohandra Roy CJia/udhuri {Bahu CJiaru Chandra 
Bhattaeharji witli him), for the appellant. The application 
is under section 244 of the Civil Procedure Code, on tho ground 
tlmt the sale was brought about fraudulently and that the 
applicant became aware of the sale only a month before the 
date of the application. Under the recent rulings, Article 178 
and not Article 160 of the Second Schedule of the Limitation 
Act applies. Tho applicant is, therefore, entitled to only three 
jmars. He is entitledtomoretimeif he can show that section 
IS of the Limitation Act applies to his case, viz., that after the 
sale, lie was kept out of his knowledge of the same by the 
fraud of the auction-purchaser against whom he seeks relief. 
There is no evidence exactly on this point. The Subordi- 
nate Judge should have come to a distinct finding on this 
point. 

Bahu Sarat Chandra Chose, for the respondent. The appli- 
cant lias his remedy under section 244, Civil Procedure Code, 
whether the sale was brought about by the fraud of the 

AfiATi-Tnirehaser. He is entitled to 
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■ ' , Lave tliree years’ time from, the date of his kiiowieilge. Finding 

P'cr®as:A of fraud on the part. of either iB quite enotigln There is a clear 
Manbal finding to that effect : i?aHm6/202/ v. T^urner (1), 

ANUKtrii Bhuhan Molicm Pal v. Rajah Peary Mohun Mukerjee (2) and 
Biswas. Khirode Sundari Debi v. Jnmiendm Nath Pa! (3). 

Cm\ adv. ■milt. 


■ "Chitty and Vincent JJ. This second appeal arises out 
of an application made by a judgment-debtor to set aside a 
sale in execution. The sale took place as long ago as 17th 
January 1896, This judgment-debtor, Anukul Biswas, applied 
to the Court to have the sale set aside on the 15th April 1907, 
on the ground of fraud. The first Court came to the con- 
clusion that the petitioner had utterly failed to prove that 
there was any fraud or collusion on the part of the decree- 
holders or the auction-purchaser in bringing the property 
to sale, and it accordingly dismissed the application. On 
appeal, the Subordinate Judge found that there was fraud on 
the part of the decree-holders, and that they had got the pro- 
perty sold to Puma Chandra Mandal, the present appellant, 
in collusion with certain judgment-debtors, and he accordingly 
set aside the sale. 

So far as the findings of fact go with regard to the question 
of fraud, it is not necessary for us in. this appeal to consider 
them. The sole question raised before us is whether the appli- 
cation is not barred by the statute of limitation. Taking the 
application by the judgment-debtor, Anukul Biswas, to be 
one under Article 178 of the Second Schedule of the Limitation 
Act, the petitioner w^ould have, in ordinary circumstances, 
three years from the date when his right to apply accrued, 
within which to make his application. He did not actually 
make it until more than eleven years from the da;te of the sale^ 
which was, of course, the date 013 . wLich his right to apply 
accrued. In the first Court, it was unnecessary, in the view 
that the Munsif took of the evidence, to go into this question 

(1) (1892) 1. L. R. 17 Bom. 341. (2) (1899) 3 C, W. N. 399. 

(3) (1901) 6 a w. N. 283, 288. 
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of li2iiit'U.tioJi ; biitj when , tlio mattor came 'before the learned 
Snhorditia’ie Judge and he was inclined to take a different view 
of the iaeis regarding the sale, it was obviously necessary for 
him to see whether the application of this Judgment-debtor 
was, in tact , within time. The question of limitation depends 
upon what has taken place after the date of the sale, with re- 
gard to the knowledge of the Judgment-debtor concerned. 
Section .18 of the Limitation Act provides that when any person 
having a right to histitute a suit or make an application has, 
by means of fraud, been liept from the knowledge of such right, 
the time limited for instituting a suit or making an application 
{«) against the pensoii guilty of the fraud or accessory thereto, 
shall bo computed from the time when the fraud first became 
knowji to the person injuriously afiected thereby. The three 
years v’oukl, in ordinary circumstances, have expired in 
January 1899. it was, therefore, incumbent on the petitioner 
to satisfy the Court that he had been by means of fraud kept 
from the knowledge of the sale having taken place to his pre*- 
Judice, and further ho had to show with regard to the auction- 
purchaser, the appellant in this case, that he, the appellant, 
was either himself guilty of the fraud or an accessory thereto. 
In order to ascertain whether the Judgment-debtor had proved 
this, w'e kept the case back so that we might look through the 
cvidejice. Having been carefully through the evidence, we 
find that there is not a suggestion of any evidence having been 
directed at all to this point nor is there any finding upon it by 
either of the lower Courts. There is some evidence of fraud 
ill bringing about the sale with which the lower Court was^ not 
satisfied, but on which the leaimed Subordinate Judge even- 
tually set aside the sale, but as to the fact of the sale having 
been kept from the knowledge of the petitioner by fraud, there 
is, as we have said, no evidence: at: all. Under these circum- 
stances, it is obvious that tho' application of the petitioner 
« must be regarded as barred by limitation. When a suit , or 
an application is, in the face of it, barred, it is for the plaintiff 
or the applicant to satisfy the Court of circumstances which . 
would prevent the statute from having its ordinary effect, and 
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it is incumbent in this case upon the petitioner, ihe judgment- 
debtor, to show that not only had he no knowiecige of tlie 
until some date within three years of liis application, lait that 
he was kept from that knowledge in the manner and b}-’ \lie 
act of the person specified in section IS of tlie Liinitaiioii Act, 
We may say that it seems to us almost incredible that this 
judgment-debtor, Anukiil Biswas, knew notliing about the 
sale of his owm land, including his homestead, wiiicii had 
taken place eleven years before he made his appli- 
cation. Not only were there suits for rent against some of the 
tenants, but there was another unsuccessful application by his 
co-judgment-debtors to set aside this very sale. Under these 
circumstances, we think that the order of the learned Subordi- 
nate Judge cannot be sustained, the application being barred 
by limitation. The appeal is, therefore, allowed, the order 
of the lower appellate Court is set aside and the application of 
this judgment-debtor is dismissed. The appellant must have 
his costs in this Court as well as in the lower Courts! 

■ Appeal" allowei^’. 
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APPELLATE CRIMINAL. 

Before Sir Francis PF. MaeUan^ K,C,1.B,^ Chief Justice^ and 
Mr,.J-usiice Carnduff, 

GOURIDAS NAMASUDRA 

V. 

EMPEROR.* 

Dying declaration — AdmissibiUty of petition of complaint and emmination of 
complainant on oath ms dying deolaratiom — Eecord and mode of proof 
of such statements — Evidence Act (I of 1872) ss, 32^ cl. (I and 91 — 
Criminal Procedure Code {Act V of 1898) s, 200 — Assault by several but 
fatal blow by some one of ihem—LiohiUty of each accused — Penal Code 
\Act XLV of 1860) ss, M, 326. 

A petition of complaint and tli© ©deamination of the complamant on oath 
under section 200 of the Criminal Procedure Code are admissible as dying 
declarations under section 32, clause (i), of the Ex^idence Act, and are not, 
as such, matters required by law to be reduced to the form of a document 
within section 9i of the Evidence Act so as to exelade parole evidence of 
their terms. 

The statement admissible in evidence, when made in the absence of 
the accused, is the oral statement of the deceased, and not the record of it ; 
and such oral statement must b© proved by the person who recorded it or 
heard it mad©. 

Empress v, Samiruddin (1) and King-Emperor v. Mathura Thakiir (2) 
followed. 

Where several accused persons struck the deceased several blows, one of 
wdiich only was fatal, and it was not found who struck the fatal Mow, it was 
held that, in the circumstances, it could not be said that those who did not 
strike the fatal blow contemplated the likelihood of such a blow being 
struck by the others in prosecution of the common object, and that they 
were all guilty under section 326, and not under section 302, of the Penal 
■Code.,' 

The appellants, Grouridas, Gurudas and Gii'isli, were 
tried by the Sessions Judge of Tipperah with the aid of Assessors, 
the first two being charged under section 302 of the Penal 
Code and the third under section 323. The Ass^sors found 
them not guilty, one of them beh^ of opinion that the deceased 

* Criminal Appeal, No. 703 of 1908, against the order of A. H. Cuming, 
Sessions Judge of Tipperah, dated July 22, 1908. 

(1) (1881) I. L. B. 8 caic. 211. (2) (1901) 6 C. W. N. iS. 
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1988 might have received Ms -wotmd® in the fight between himself 
GoxTMDAs amd Namda and Sita, as alleged by the defence. The Sessions 
Namastoba disagreeing with the Assessors, convicted the appellants, 

EasBBBOR. and sentenced Gouridas and Guruda^s to transportation for 
life, and Girish to three months’ rigorous imprisonment, by 
his judgment dated the 22nd July 1908, 

Hxe prosecution story was that the deceased, Sabeb Ali, 
went to the house of Ah Bux on the 28th May, 1908, and started 
' for home after a while with one Joynuddi. ^^Tiile going along 
an ail dividing some paddy fields, the three appellants, with , 

one Nanda who is absconding, came from the north and 
attacked Saheb Ali, but, on Joynuddi crying out, people 
arrived and the accused ran away. Next morning Saheb Ali 
\rent to Brahmanberia, some three and a half miles distant, 
and filed a petition of complaint before the Deputy Magistrate, 
who examined him on oath, recorded his statement and sent 
him to hospital, where he died on the 31st. Gouridas and 
* Gurudas each pleaded alibi, Girish admitted that a quarrel ^ 

had taken place between him and the deceased over damage 
done to his crops by the latter’s cattle, but denied any assault 
on his own part. The defence produced mtiiesses to prove 
that Nanda and Sita had, at the time of the quarrel, c«i>me 
with Girish and beaten the deceased. 

The petition of complaint, Ex. (1), was proved by Saheb 
.All’s muktear’s mohuTfir, who had prepared it under personal 
instructions, and who deposed that Saheb Ali made a state- f.. 

ment to bim which was correctly recorded in the petition. 

The Deputy Magistrate who had examined the deceased, \vas 
not called to prove his examination, Ex. (la), but the magis- 
terial record was filed at the trial by the prosecution. 

Bab% Dasharaihy Sanyal and Bobu Debendra Nath Bhatta- 
charjee, for the appellants. 

Babu AHlya Clmran Bose^ for the Crown. 

AIacleak C.J. AiSfD CARNDOTr’ J. The appellants before 
us are three Gouridas, Girish and Gurudas, the 
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brother of Girish. They have been convicted by the Sessions 
Jndge of Tippera-h, who, differing from both the Assessors, Gootidas 
has found Gouridas and Gurudas guilty of the murder of one 
Saheb AU, and Girish guilty of having caused simple hurt empbboeI 
to the deceased. Girish has been sentenced to three months’ 
rigorous imprisonment under section 323 of the Indian Penal 
Code while the sentence on each of his companions is trans- 
portation for life under section 302. 

Two points of la’*'’' liave been raised, and these we will 

•dispose of at once. 

Saheb AH was attacked and injured at Srirampore on the 
28th May last. On the 29th he went to Brahmanberia and 
'lodged a petition of complaint before the Magistrate, who ' 
examined him on oath, recorded his statement m compHance 
with the provisions of section 200 of the Oriminal Procedure 
-Code, and sent him to hospital, where he died on the 31st. The 
statement recorded by the Magistrate has been treated as a 
“ dying declaration,” and it has been proved by the produc- 
tion of the TYiagisterial record, the learned Sessions Judge 
holding that, under section 9i of the Indian Evidence Act, no 
other evidence was admissible. In this connection it is con- 
tended (i) that the statement was a complaint and, therefore, 
not a “ dying declaration,” and (ii) that, if it w'as admissible 
as a “ dying declaration,” the Magistrate ought to have been 
•examined to prove its contents. 

In the first contention we find no substance. The state- 
ment to the Magistrate was clearly admissible under section 
■32, clause (1), of the Evidence Act, as having been made by the 
•deceased as to “the circumstances of the transaction which 
resulted Jin his|death;” and it did not cease to be such a 
•statement because it contained a complaint and had, in the 
circumstances, to be recorded under section 200 of the Crimina 
Procedure Code. 

As regards the second point, however, we are disposed 
to agree with the learned pleader for the appellants. A 
dy^g declaration,” as such, is not a “ matter required by 
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law to be reduced to the form of a documeut ; ” therefore,. 
section 91 of the Evidence Act ought not to have been applied 
and, as was held by this Qourt in Empress v. Samiruddin (1) in 
1881, and in King-Emperor v. Mathura Thahur (2) more recently , 
the precise statement made ought to have been proved by the 
Magistrate who recorded it, or by someone who heard it. We 
tliinlc, then, that Ex. (la), the recorded complaint, must be- 
excluded. But there remains the statement contained in the 
mitten petition of complaint, Ex. (1), prepared by themuktear’s 
mohurrir (prosecution witness Xo. 4), who swears that the 
deceased made a statement in his presence and that it was 
“ correctly put down ” in that petition. As this statement and 
that subsequently made to the Magistrate are practically the 
same, the exclusion of the latter does not affect the case. 

As to the facts, the case for the prosecution is that the 
deceased was waylaid on the 28th May, and assaulted by the 
three appellants (and a fourth namasudra, Xanda, who appears 
to have absconded) out of revenge, Saheb All’s brother, Ahab, 
having assaulted Girish a few days earlier on Girish’s trying 
to impomid Ahab’s cattle for trespassing on his field. The 
scene of the occurrence was laid at a short distance from^ 
Girish’s field. 

The defence is that the deceased and his brother allowed 
their cattle to trespass on Girish’s field on the 28th May, that 
Girish seized the cattle, and that the occurrence took place- 
there in consequence of the intervention of the deceased and 
his friends. A vague counter-complaint to this effect was- 
lodged by Girish on the 29th, and witnesses were produced 
at the trial to develop it. According to them the absconder, 
Xauda, and someone called Sita, came to succour Girish, and 
it was they alone who assaulted Saheb Ali. Girish was pre- 
sent, but took no part in the assault ; Gouridas and Gurudas- 
w^ere not there at all ; and, while one witness admits that he 
saw' blood on Saheb Ali’s person, all profess to have no idea 
how the deceased came by his injuries. 

(1) (1881) I. L. E. 8 Calc. ail. 


(a) (1901) 8 C. W. If. TS. 
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The learned Sessions Judge, for what seem to us to be 
very good reasons, doubted the origin of the occurrence alleged 
by the prosecution, and came to the conclusion that it took 
place, as suggested by the defence, on or near Girish’s field 
owing to the trespass of Saheb Ali’s cattle. That all three 
appellants assaulted the deceased, and that ‘Gouridas and 
Gurudas both struck him on the head with lathis, he found 
fully proved, and he convicted these two of murder, inferring 
that they must have intended to cause bodily injury likely 
to result in death. 

The assault and its consequences may be said to be 
admitted, and we agree with the learned Sessions Judge in think- 
ing that there can be no reasonable doubt as to the three 
appellants having taken part in it. The evidence implicating 
them is ample. First, there are three eye-witnesses— Joyn- 
uddi, the deceased’s youthful nephew, Buksha Ali, a cousin, 
and Oherag Ali, who seems to be independent and was culti- 
vating his field in the vicinity at the time. Jojmuddi was 
apparently not mentioned to the police by the others in the 
first instance, but that is not a sufficient reason for disbelieving 
him, especially as it is in evidence that he ran away to some' 
distance when his uncle was attacked. Next, there is the 
statement made by the deceased on the following day ia the 
presence of the mohurrir and proved by the latter. Then there 
is the corroborative evidence of the Civil Hospital Assistant, 
showing that the deceased received six injuries, includmg three 
severe injuries on the head, one of which fractured the frontal 
bone and was the cause of death. The blow on the back of the 
head, he deposed, “ would not of itself have been fatal,” 
Fiaally, there is the difficulty of acceptmg the theory of the 
defence and understanding why Saheb Ali should have falsely 
charged Gouridas and Gurudas, instead of the absent Sita. 

In the case of Girish, therefore, we see no reason to 
interfere and dismiss his appeal. 

As regards the other two appellants there are consider- 
ations which lead us to take a view of their action different 
from that taken in the Court below. Only one blow was 
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fatal, and the learned Sessions- Judge has not been able to find 
who struck it. Recourse has,, therefore, to be had to section 
34 of the Indian Penal Code, but in the circumstances of this 
case we are not prepared to hold that the appellant who did 
not,: strike the fatal blow, must have contemplated the' likeli- 
hood of such a blow being struck by the others in prosecution 
of the common object of punishing the deceased for his inter- 
ference and the damage done by his cattle. Moreover, the 
deceased was in the wrong, and the appeliant, on whose be- 
half the others intervened, has escaped with only three 
months’ imprisonment. We think that the ends of justice 
will be fully met by convicting Gouridas and Gurudas under 
section 326 of the Indian Penal Code, and sentencing each to 
seven years’ rigorous imprisonment. 

The Sessions Judge seems to have held that the proviso 
to section 162 of the Code of Oiminal Procedure debarred the 
prosecution from proving by oral evidence a previous statement 
made to the police by one of the witnesses for the defence ii> 
order to impeach that witness’ credit. It is not necessary 
for us to discuss the question thus raised here, especially as 
' we have just had occasion to deal with it in Fmiindra Nath 
Baxter jee v. E^nperor (1), 


(i) (1908) I. L, R. 36 Calc. 281. 
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Before Mf. Justice Doss and Mr. Justice Bichardson* 

GOLAM MOHIUDDIN HOS8EIN 

V, 

PARBATI* 

Edt — Mortgage — Whether the rents and 'profits of Mt could he mortgaged — 
Transfer of Property Act {IV of 1882), s. 58~-~General Clauses Act (I of 
1868), 8. 2, cl (5). 

The rents and profits derivable from a hat can be validly mortgaged. 
Surendro Prosad Phuttacharji v. Kedar Nath Bhutmcherfi (1), Bimgshodhur 
Biswas V. Mudhoo Mchuldar {2), Surendra Narain Singh v, Bhai Lai Thakut 
(Z) e,nd. Sihandar v. Bahadur {A) veievvad io. 

Appeal by the defendants, Syed Golam Mohiuddin HosBein 
andothers. 

This appeal arose out of an action brought by the plaintil? 
to recover possession of a hat called Alamdanga Jicit. 

The plaintiff’s allegation was, that on the 19th November 
1898, one Syed Ashgar Reza executed a registered mort- 
gage bond in favor of Ram Chandra Babu, wdiereby amongst 
other properties this /ia^, wdiich formerly lay in Alamgiinge but 
located within the compound walls of a certain Iniambara,. 
was also mortgaged. Ram Chandra Babu brought a suit upon 
his mortgage bond against the mortgagor and obtained a decree 
on the 30th March 1904 directing the sale of the iiiortgaged 
properties. In execution of that decree the plaintiff, Musam- 
mat Parbati, purchased the said on the 7th June 1905,. 
which was described as Mt Alanigunge situated within the 
compound w=^alls of the Imambara. On the 15th September 
1905, the plaintiff obtained possession of the Mt from the ' 
Court. 

* Appeal from Original Decree, No. 24:1 of 1907, against the doereo of. 
Siirya Narain Das, Subordinate Judge of Purneah, dated March 27, 19CT. 

(1) (1891) 1. L R 19 Calc. 8. (3) (1895) I. L, R. 22 Caic. 762. 

(2) ,(1874) 21 W. R, 383. ^i) 0905)'!. L. R. i7 All. 46 • ' '* 
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The defendants, on the 9th Jannaiy 1906, in execution of 
a, certificate issued, after the mortgage suit, by the Collector 
under the Public Demands Recovery Act against the said Syed 
Ashgar Reza, purchased his fucca and ‘km'ha dwelling house 
with its materials and furniture together with certain lands 
including the land whereon the. said dwellmg house w^as erected , 
and in March 1906 obtained possession of these properties. 

The plaintiff stated that although the Imanibara and the 
hat held within its compound, were not included in the certifi- 
cate sale of the Collector, yet the defendants under the colour of 
their purchase dispossessed her in April 1906, and hence the suit. 

The defendants pleaded, inter alia, that the mortgage deed 
did not cover the land of the Imambara on which the Mi was 
held ; that they having purchased the land of the Imambara 
were entitled to claim the said Mt as benefit arising out of land. 

The Court of first instance overruled the objections of the 
defendants, and decreed the plaintiff's suit. 

Against this decision the defendants appealed to the High 
Court 

Moulvi Shamsul Huda {Bahu Hernendra Nath Se7i and Babu 
Jnan Ranjan Chatterjee him), for the appellants. The 
mortgage is not a valid one, as it is not of any specific immove- 
able property. In the deed the boundaries of the are given 
as it existed at Alamgunge. At the time of mortgage the Mt 
was being held upon the land in dispute. There can be no 
roving mortgage attaching on one property at one time and on 
another property at another time. The identity of the Alam- 
gunge h&t is destroyed as soon as it shifted from one place tc 
another. The land would no longer be the same , nor the shops , 
nor the articles sold. The mere name cannot establish the 
identity. 

Bahu Nalini Banjan Ghatterjee {Moulvi Mahomed Tahir 
with him), for the respondent. The mortgage of a hat is valid 
in law. It is a transfer of rents and profits arising out of the 
land. The hat is specific in the deed. Having regard to the 
of the 4®ed the identity of the is established: 
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S>UT&ndr(i Na/rain Sinyh v. Bkai Lai Thakur {1), Sikandar v. 1909 
Bahadur (2), Bungshodhur Biswas v. Mudhoo Mohuldar (3) and g^m 
Surendro Prosad BhuUacharji v. Kedar Nath Bhuttacharji (4) ; ^hombiT 
see also Jones’ Treatise on the Law of Mortgages 6th ®- 
Edition, section 140. Pabbati. 

Moulvi Shanisul Hyda, m.x&p\Y. 

Cur. adv. vult. 

Doss J. This appeal arises out of an action to recover 
possession of a certain Mi called Alamgunge Mi. 

On the 19th November 1898, corresponding to the 4th 
Aghran 1306, one Syed Ashgar Reza executed a mortgage 
bond in favour of Ram Chandra Babu whereby amongst 
other properties he mortgaged the Mi in suit. On the 30th 
March 1904, the mortgagee obtained a mortgage decree 
directing the sale of the mortgaged properties. On the 7th June 
1905, the hat was sold and purchased by the plaintiff for 
Rs. 16,000. She duly obtained possession of this Mi on the 15th 
September 1905. Subsequently on the 9th January 1906, the 
dwelling house of Syed Ashgar Reza, together with the adjoining 
site on which the Mi is held , was sold under a certificate issued 
under the Public Demands Recovery Act and was purchased 
by the defendants. In March 1906, the defendants obtained 
possession of the properties purchased by them and thereafter 
dispossessed the plaintiff from this Mi. In the month following , 
the plaintiff brought the present action for possession of the Mi. 

The defendants alleged that under their purchase they were 
entitled not only to the site but also to the Mi which was held 
uponit. 

The learned Subordinate Judge has, upon the facts which 
are practically admitted, given the plaintiff a decree. 

The first question which arises in this appeal is whether 
a Mi can be the subject of a valid mortgage. 

What the mortgagor really transfers, are the rents and 
profits issuing out of the land, or, in the words of the General 

(1) (1895) I. L. B. 23 Calo. 752. (3) (1874) 21 W. B. 383. 

(2) (1905) I. L. B. 27 All. 462. (4) (1891) I, L. E. 19 Calo. 8. 
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Clauses Act used in the definition of ‘‘ immoveable property,” 
" benefits arising out of land.” There is no express authority 
upon this point, but the principle upon wMeh depends the 
solution of this question is well-settled. There can be no 
doubt that everything which is capable of being transferred 
may form the subject of a valid mortgage. Story in his Equity 
Jurisprudence in section 1021, says,: ‘‘As to the kinds of 
property which may be mortgaged, it may be stated that, in 
equity, whatever property, personal or real, is capable of an 
absolute sale, may be the subject of a mortgage . 

Therefore rights in remainder and reversion, possibilities 
coupled with an interest, rents, franchises and choses in action 
are capable of being mortgaged.” See also Jones on Mortgage, 
6th Edition, section 140. 

It is, therefore, clear that rents and profits may be trans- 
ferred by way of mortgage apart from the land itself. 

If any further authority is needed in support of this pro- 
position, it is to be found in the observations of the learned 
Judges of this Court in iiwratdro Pmmd Blmtiucharji v. Kedur 
Nath Bhuttacliarji (1). There the question was whether the 
sayer compensation paid by Government for the abolition of a 
hat, which existed prior to the decennial settlement, was 
capable of being mortgaged. It was held that such compen- 
sation did not partake of the nature of tnaUkaTut, or could not 
in any sense be regarded as rent or profits of the land and that, 
therefore, it could not be mortgaged. The learned Judges 
distinguished the sayer compensation, from rent or profits of 
land. They thus observed : — 

“ These duties, that is, the duties of which the sayer com- 
pensation was an instance, it will be observed, were in no 
sense rent or profits which the owner of a hat or bazar was 
entitled to receive for the use of land or for houses, shops or 
other buildings erected thereupon ” clearly indicating thereby 
that the rents or profits receivable by the owner of a hdt or 
bazar for the use of land or for houses or shops erected on it, 
can form the subject of a valid mortgage. 





(1) (1891)1 L, B. 19 Calc. 8. 
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la BungshodJmr Biswas v. Mwdhoo Mohuldar (1), the ques- 1909 
tion was whether a lease could be given of the profits of a hat. 

The learned Judges said ; “ The collections which the plaintiff 
let m farm to the defendants are not, it seems to us, in the , ® . 

nature of internal duties. They are merely in the natme of 
rent which the owner of the land receives from persons who go 
to 5^)11 goods on his land in the shape of a part of the proceeds 
of sale, instead of a fixed monthly or yearly payment.’'’ If 
the rents or profits of a hat can form the subject of a valid lease, 
there is no reason why a mortgage of such rents or profits can- 
not be given. 

In Surendra Narain Singh v. Bhai Lai Thakur (2), the 
validity of a lease of a hat was assumed and the question was 
whether registration of such a lease was compulsory. It was 
held that a hat was a benefit arising out of land and, there- 
fore, within the definition of immoveable property as given in 
.section 2, clause 5 of the General Clauses Act (I of 1868). 

Similarly in the case of ^'i^;a'aci5cw’ V. Ba/iodwr (3), the vahdity 
of a lease of the right to collect market dues was assumed and 
it was held that such market dues were in the nature of 
benefits arising out of land and, therefore, registration of 
the lease was necessary. 

These authorities are, in my opinion, sufficient to estab- 
lish the proposition that the rents and profits derivable from a 
Mt can be validly mortgaged. 

But it was contended further on behalf of the appellant, 
that the nature of the hat is so peculiar that the mortgage of it 
cannot be valid according to law. 

In the mortgage bond the description of the hat is as 
follows : — “ And the said hat called Alamgunge used formerly 
to be held in Alamgunge and it has now been removed by me 
from there and established in the compound wherein my masjid, 

&c., stand and it is my intention to remove this hat from that 
compound and establish it elsewhere ; so I do hereby also mort- 
gage and pledge 16 annas of the said hat Alamgunge and the 

(1) (1874) 21 W. R. 383. (2) (1395) I. L. B. 22 Gale. 752. 

(3) (1005) I. L. B. 27 An. 462. 
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mortgage under tMs bond will hold good in respect of the to 
calli Alamgunge under any circumstance and ewy place 
whether it he in that compound where it is nowheld or anj 
other place where it may be established and the said wi 
be sold by auction mthout any objection on the ground that 
the site of the Mt has been changed. Although the bounda,ries 
of the said Mt which have been fixed from formerly withm 
Alamgunge, are herein given stiU as set forth above, the 
boundaries of the said Mt shall be considered to be of the pkce 
where it maybe held and in case of its being sold by auction, 
it shall be sold with those boundaries. 

It is clear from these words that the mortgage was of Mt 
Alamgunge held on the site where it was held at the time of the 
mortgage, with a further covenant that the mortgagee 
sould have the same right over the Mt on whatever site 
it might thereafter beheld, that is, even if it were removed to 
some other site situated on the property of the mortgagor. 
Whether this further covenant is valid or not, as between the 
mortgagor and the mortgagee or between the purchaser of the 
rights and interests of the mortgagor at an execution sale ^d 
the mortgagee, it is unnecessary to consider ; because the hat is 
still being held on the site where it used to be held at the time 
of the mortgage. There can be no doubt that the mortgage 
of the hai now held on the same site where it used to be held 
at the time of the mortgage and at the time of the sale is 
separable from the further covenant to which I have just 
referred and is valid in law. 

It follows, therefore, that the purchase of the defendant is 
subject to the purchase by the plaintiff at the sale in execution 
of the mortgage in favour of Ram Chandra Babu , and the plaint- 
iff is entitled to have possession of the hat. 

For these reasons, the judgment of the Court below is 
affirmed and this appeal is dismissed with coats. 


Richaedsost J. I agree. 


Apfeal dismissed. 


«. 0 . a. 
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Before Mr. Justice Fletcher, 

BHOLARAM CHOWDHRY 

V. 

THE CORPORATION OP CALCUTTA.* 

Cahutta Corporation— Mandamus, action for— Calcutta Municipal Act (Bcm 
HI of mS), ss. 9, 14, 95, 371, 375; 377-Oorporalion, rights of-Permis- 
ston to erect Masonry BuiUing— Specific Belief Act (I of 1877), s. 45. 

There is no pro\nsion under the Calcutta Municipal Act, either express or 
implied, which gives the Calcutta Corporation any control over the General 
Committee in matters specifically delegated by the Act to the General Com 
mittee. The Chairman has the right to reject or approve any plan submitted 
and an appeal may bo made to the General Committee whose decision is final' 
The Corporation has no jurisdiction to approve or reject any plan. 

No action in the nature of a mandamus lies against the Corporation to 
compel them to approve any plan for making additions or alterations to build- 
ings. The plaintiff’s remedy in such a case is against the General Committee 

or Chairman under section 4S of the Specific Belief Act. 

This was a suit brought by the plaintiff against the Corpo- 
ration of Calcutta for a declaration that the refusal to give 
sanction to the plaintiff to make certain additions and 
alterations to his building was irregular, illegal and wrongful, 
and that he was entitled to have such sanction ; and, further 
for an injunction restraining the Corporation from causing 
portions of his building to be demolished and from further 
harassing the plaintiff with prosecutions for alleged breach of 
the Building Regulations, and also that the Corporation be 
directed to pay to the plaintiff Rs. 3,000 as assessed damages. 

The facts of the case are as follows -The Corporation 
of Calcutta required various quantities of land in Barra Bazar 
and other localities for the purpose of opening out a new 
thoroughfare to be called Harrison Road. The lands so 
acquired included lands outside the alignment of the proposed 
Harrison Road, technically called surplus lands, which were 

* Qrjgmai Civil Suit JSfo, 568 of 190^. 
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mtended to be sold at a profit on tbe completion of the proposed 
road. A portion of the land, afterwards known as Xo, 199, 
Harrison Eoad, np to a depth of about 50 feet from the align- 
ment of the Harrison Eoad, formed part of the surplus land 
acquired. When the surplus lands w^ere sold, the Corporation, 
through their Chairman, held out an assurance to intending 
purchasers that the Building Regulations w‘ould not be strictly 
enforced in cases of buildings on the surplus lands. There- 
after the land No. 199, Harrison Road, was, on the 3rd August 
1901, purchased by one Sadasuk Kotary at a sale held by the 
Registrar of the High Court. Sadasuk shortly after his 
purchase, on the 11th August 1901, submitted a plan to the 
Corporation with a view to erect a building on the land No. 199, 
Harrison Road, and on the adjoining land, No. 201, Harrison 
Road, of which he was also the owner. Pending the sanction 
of the Corporation which was ultimately given, Sadasuk con- 
veyed the land No. 199, Harrison Road, to the plaintiff for 
Rs. 88,000 by an agreement of sale dated the 19tli May 1902. 
Subsequently the plaintiff applied for sanction to make certain 
additions and alterations to Ms building, but the Corporation 
refused him sanction. The plaintiff then appealed to the 
General Committee who, on the 28th January 1908, also refused 
sanction to him. The defendant Corporation alleged that 
the plaintiff’s building was a domestic building or dwelling, 
house, and as such was subject to the rules and regulations 
under the Municipal Act. 


Mr. B. C. Mitter and Mr. B. L. Milter , for the plaintiff. 

. Mr. Stokes and Mr. N. N. SirknT, for the defendant Cor- 
poration. 


Pletchee J. This is a suit brought against the Corpora- 
ration of Calcutta in substance for a declaration that the re- 
fusal to give sanction to make certain additions and alterations 
to the plaintiff’s building has been irregular, illegal and wrong- 
ful, and that he is entitled to have such sanction, and for an 
injunction restraining the Corporation from' causing portions 
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of the plaintiff’s building to be demolished and from further 
harassing the plaintiff with prosecutions for the alleged bread i 
of the Building Regulations as has been done. 

This suit is really an action for a mandamus to force the 
Corporation to sanction certain plans rejected under the 
provisions of the Calcutta Municipal Act. The Municipal Act 
of 1899 is not an easy Act to construe in all respects. Sec- 
tion 6 constitutes three municipal authorities carrying out the 
provisions of the Act, (i) a Corporation, (m) a General Com- 
mittee of the Corporation, and {in) a Chairman of the Cor- 
poration. 

The Corporation, which is the largest municipal authority, 
has certain specific duties allotted to it imder the Act. They 
"^depend on section 14 chiefly. The general administration of 
the Act is vested in the Chairman appointed by the local 
Government. Certain duties are cast on the General Com- 
mittee. That body is constituted under section 9. Each of 
the three authorities is independent of the other. In certain 
respects one requires the sanction of the other to do the acts 
authorised. It is true that the only body constituted a body 
corporate is the Corporation. That is a body consisting of 
the Chairman and 50 Commissioners elected and appointed. 
The and the General Committee have control with 

regard to the approval or refusal of plans under the Building 
Regulation set out in Schedule 17. Section 371 provides:— 
“ Permission to erect or re-erect a masonry building shall not 
be given unless and until the Chairman has approved the site 
on an application sent to him under section 370.” The section 
375 provides Whenever the Chairman refuses to approve 
a budding-site for a masonry building, or to grant permission 
to erect or re-erect a masonry budding, he shad state specifically 
the grounds for such refusal, and the applicant may appeal to 
the General Committee against such refusal.” Sub-section (2) 
provides The decision of the General Committee shaU 
be final.” (3) “ If General Committee reject any such 
appeal, they shad, by written order, specificady state the 
grounds for, SBcli ■ rejection/® 
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Section 377 gives the grounds on which approval of a site 
for the erection or re-erection of a masonry building) or per- 
mission' to erect or re-erect a masonry building may be refused. 
It is important to call attention to section 95 which provides for 
a hearing by the Sub-Committee of an appeal from the Chair- 
man for approval of the building plans subject to confirmation 
by the General Committee. 

In this Act I have been unable to find any provision, either 
express or implied, which gives the Corporation of Calcutta 
any control over the General Committee in matters specifically 
delegated by the Act to the General Committee. This Act 
confers the right to approve or reject plans on the Chairman. 
Appeal is to the General Committee and that body’s decision 
is final. No appeal lies to the Corporation. The Corpora- 
tion, so far as the approval or rejection of a plan is concerned, 
has no jurisdiction in the matter, and it is impossible to say 
that an action in the nature of a mandamus lies against the 
Corporation to compel them to approve the plans. The plaintiff 
has mistaken his remedy. I think the plaintiff*’s remedy is 
against the General Committee or Chairman under section 46 
of the Specific Relief Act to determine matters referred to them 
under the Calcutta Municipal Act. It seems to me it would 
be an anomaly to order the Corporation to do an act whch is 
expressly reserved to the two other municipal authorities 
under the terms of the Act. 

The suit, therefore, fails and must be dismissed with costs 
on scale No. 2. 

Attorney for the plaintiff ; P. N. Sen. 

Attorney for the defendant : M. L. Sen. 

B. O. M. 
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Before Mr. Justice Doss and Mr. Justice Richardson. 

MATHEWSON 

V. 

RAM KANAI SINGH DEB.^ 

Lease Limitation Act {XV of 1877), s. 22 — Parties, addition of — Limitaiiow — 
Mocurrari Lease Brand — Suit to recover Possession — Xotice to quit — Chutia 
Nagpur Encumbered Estates Act {VI of 1876), as amended by Act V of 1884, 
ss. 7, 12f 17 f and 18 — Manager^ s power to grant Lease in Perpetuity - — 
Licdiility, notice of — Specific Performance — Rule against Perpetuities — Gove- 
Tiant running with the Land. 

Section 22 of the Limitation Act applies to a case even where a person 
is not a necessary party, but only a proper party to a suit, and such a person 
cannot be added as a party after the expiry of the period of limitation as 
provided for by that section. 

Ravji V. Mahadev (1) and Guruvayya v. Dattairaya (2) dissented fron\ 

Abdul Rahman v. Amir Ali (3) followed. 

In a suit to recover possession of a certain land by setting aside a- 
mocurrari lease, granted by the manager under the Chutia Nagpur Eric limbered 
Estates Act (VI of 1876), on the ground that it was obtained by the lessee 
by fraudulent misrepresentation, it was objected to that a tenancy from 
year to year was created between the manager and the defendant by the 
payment and acceptance of rent under the lease, and that, therefore, the suit 
was not maintainable without a valid notice to quit : — 

Held, per Doss J,, that the lease being a voidable one, when rent was paid 
under such a lease, the payment of rent was under the lease, and vs^as in satis- 
faction of the recurrent obligation arising out of the legal relation created by 
the lease. So long as the legal relation was not dissolved the obligation to pay 
rent continued. On the other hand, as soon as that relation was determined, 
the obligation to pay rent which is dependent on the continuance of such rela- 
tion ceased ; and the payment of rent made in fulfilrnent of such obligation 
must thenceforth necessarily cease to have any legal effect. And, therefore, if 
the lease was cancelled on the ground of fraud, the lessee could not resist deli- 
very of possession for the demised land to the lessor on the ground that, despite 
the cancellation and delivery of the lease, there was yet a subsisting tenancy 
outstanding wMch entitled him to retain possession of land until such tenancy 
was determined by proper notice to quit. 

* Appeal from Original Decree, No. 390 of 1907, against the decree of Bipin 
Behari Chatterjee, Subordinate Judge of Puruiia, dated July 20 , 1007 . 

(1) {1897) I. L. R. 22 Bom. 672. (2) (1903) I. L. R. 28 Bom. 11. 

(3) (1907) LX R. 34 Calc. 612. 
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.iield, 236T Bichabdson J.v that baviBg regard to the frame of tlie suit, 
notioe^to quit was urniecessary . 

MAT^i^'WSoisf , , . ^ appointed under the Ghntia Kagpur Ent.‘iunbeivd Estates Act 

Bam Kaitai ■ has power to grant a lease, in perpetuity with or uithour tine, ou!y in ease 
Singh Deb. /xioney is required for the settlement of debts and liabilities of tlie pr< 7 prietor. 

■ .i4 executed in favour of TF an ijara lease for a term cf years; tlie lease 
amongst others contained the following covenant on the part of tlie lessor: — 

“ If out of the 'f/am mehal you requhe any laud for the purpose of erecting 
any indigo factory or silk factory or excavating any 'himd or tank, or for 
construction of any eutehery bouse, I shall ft^’ant you a mocurrari 

pattah for it on proper rent.” 

IF on obtaining the lease constructed on a portion of the ijam mehal an 
indigo factory. Subsequently, A's estates were taken over under tlie Chntia 
Nagpur Encumbered Estates Act, and the Deputy Commissioner was 
appointed manager imder the Act. The rights and interests of IF in the 
ijam lease were assigned ' to M, who, before the teirmination of the . said 
lease, applied to the manager for a mocurrari lease of the lands on which 
indigo vats, etc., w^ere erected. Tlie manager with the sanction of the Commis- 
sioner of Ohutia Nagpur Division executed a mocunari lease in respect of 
the said lands. On a suit brought by A after the release of the estate from the 
operation of the Encumbered Estates Act, to re'Hiver possession of the lands 
by setting aside the mocurrari lease, inter alia, on the ground that the manager 
had no such power to grant such a lease without the consent of the pro- 
prietor : — 

Eeldf per Doss J. [Kiohabdson J. eoncurring as to (i)and {ii)] that under 
the Amending Act (V of 1884), 

(!) the manager was entitled to sell or demise in perpietuity witliout such 
consent; 

(ii) that the mere absence of notice of the debts and liabilities as contem- 
plated by s. 7 of the Act, w^as not a valid ground for setting a.side the lease ; 

(hi) that the lease was a valid lease, and if a suit for specific performance 
of the covenant had been brought by If agmnst the manager, it would have 
been allowed, inasmuch as the covenant did not infringe the rule against 
perpetuities ; 

(iv) that there was a substantial part-performance of the covenant for a 
perpetual lease such as would entitle the covenantee to claim specific per- 
formance of the covenant, on the ground that it would be inequitable and 
fraudulent for the covenantor to refuse to perform the covenant ; and 

(v) that M was entitled to the benefit of the covenant as it w^as one 
running with the land, and that the covenant did not inflict any hardship 
on A. 

Held, per Biohabdson J., that it was, in the circumstances, unnecessary 
to consider whether specific performance of the covenant would have been 
granted. 

Appeal % the defendants, H. Mathewson and the Midna- 

pore.'Zemindari Qo,: ■ 
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This appeal arose out of an action brought by the plaintifi 1909 
to recover possession of two plots of land on cancellation of a MATHE^OiM 
mourasi mocwan pattah granted to defendant No. 1, ■ 

Mathewson, by the manager appointed under the Encumbered Deb. 

Estates Act. The allegation of the plaintiff was that his father 
in consideration of a loan advanced to him by R. Watson & 

Co., on the 27th February 1883, granted an ijara lease for a 
period of 21 years commencing from 28th September 1882, 
and terminating on the 29th September 1903, of a large portion 
of Pergumiah Barabhum save and except certain parts speci- 
fied in fehe lease. It was further agreed between the parties 
that the lessor would grant to the lessee a putni lease of a 
portion of the pergunnah except certain mouzahs during the 
currency of the lease. The lease contained the following cove- 
nant on the part of the lessor : If out of the ijara mehal you 

require any land for the purpose of erecting any indigo factory 
or silk factory or excavating any burid or tank, or for con- 
struction of any cutchery house, I shall grant you a mocurrari 
mourasi pattah for it on proper rent.” Messrs. B. Watson 
& Co. shortly after the execution of the lease, proceeded to 
construct on a portion of Xh.Q ijara land, which since has borne 
the name of Shahebdanga, indigo vats, factory buildings, 
quarters, servants’ quarters, etc. ; and about the year 
1888 they erected a bungalow. On the 8th of March 1885, 
they in pursuance of the covenant in the lease obtained a 
pattah, from the plaintiff’s father, of the mouzahs mentioned 
therein. In March 1899, Pergunnah Barabhum was taken 
over under the Chutia Nagpur Encumbered Estates Act 
for the purpose of liquidating debts and liabilities, and the 
Deputy Commissioner was appointed manager under the Act. 

By an indenture, dated the 26th May 1890, R. Watson & Co. 
transferred all their rights and interests in the pergunnah to 
Messrs. R. Watson & Go, y Limited, who again by a similar 
indenture, dated 15th April 1896, re-assigned all their rights 
and interests to defendant No. 1, H. Mathewson. The plaint- 
iff ’s father died on the 22nd July 1900, On the 25th of June 
1901, :Mr.-^^M applied to ■ the" Deputy Commissionei? . 
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' , lor a moufosi mocurrari lease of the said Shaliebdaiiga lands.. The 
Deputy; Commissioner with the sanction of the Commissioner 
. of, the Chutia .Nagpur Division, on the 25th May 1903, executed 
in favor of Mathewson a mocurrari lease in respect of 241 bighas 
and odd cottas of land at an annual rental of 100 rupees . The 
plaintiff moved the Board of Bevenue against the order grant- 
ing mocurarri lease, but his application was rejected. On the 
1st October 1905, the estate was released from the operation 
of the Encumbered Estates Act. On the 24th May 1906, the 
present suit was brought against defendant No. 1 with regard 
to 222 bighas out of the lands covered by the fmxurarri lease. 
It was alleged in the plaint that they formed part of the lands 
excepted from the ijara lease ; that they were used for holding 
certain religious festivals thereon, and that defendant No. 1 
by fraudulently misrepresenting to the Deputy Commissioner 
that under the terms of the ijara lease he was entitled to get 
a mocurrari of these lands, had obtained such lease. As regards 
the remaining 19 bighas of land it was alleged that it w^as not 
required for any of the purposes mentioned in the yam lease. 

The defence was, that the suit was not maintainable 
for want of a notice to quit, that the disputed lands did 
not form part of the lands excepted from the yam lease, and 
that the Deputy Commissioner with the sanction of the Com- 
missioner of Chutia Nagpur granted the lease after a full and 
complete enquiry and after satisfying himself that the leased 
? lands were outside the excepted lands, and that under the 
terms of the covenant of the ijara lease, the lessees were the 
representatives and were entitled to have a mocurrari lease of 
the disputed land. 

On the 17th of November 1906, the plaintiff having applied 
to the Court that inasmuch as defendant No. 1 had stated in 
his written statement that he had sold his rights in the pro- 
perty to the Midnapore Zemindari Company, Ld., that the said 
Company should be added as a party defendant , the Court passed 
an order to that effect and directed that summons be issued. 

The Court below overruled the objections of the defendant 
and decreed the plaintiff’s suit, but was of opinion that the 
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defendant was entitled to get compensation in respect of the 10O9 
buildings which had been erected, and the other improvements Mattson 
which had been made during the period of the ijara lease, ram 

and assessed the compensation at Rs. 5,000. The Court directed 
that the plaintiff would he entitled to recover possession 
of the lands in suit on payment by him to the defendant the 
said sum of Rs. 5,000. 

Against this decision the defendants appealed ; and the 
plaintiff filed a cross-objection. 

Mr. Hill {Bobu Jogesh Ckindra Roy and Bahu Batan Chand 
Bural with him), for the appellants, raised a preliminary ob- 
jection that upon a construction of the various sections of the 
Act {VI of 1876, as amended by Act V of 1884), it was apparent 
that the Civil Court had no jurisdiction to entertain a suit of 
the present nature. 

The suit was barred as against defendant No. 2, as he was 
added long after the institution of the suit: Ahdul Rahman 
V. Amir Ali (1) and Ram KinJcar Biswas v. Akhil Chandra 
Chaudhuri (2). 

He submitted that his client was entitled to a notice to quit ; 
he was not there as a trespasser. As soon as the manager 
accepted rent from him, he became a tenant fromyoai to year. 

The acceptance of rent converted him into a tenant : Lala 
Majlis Sahai v. Narain Bihi {2) Mid Doe d. Rigger. 

Clayton v. Blakey (4), Tudor’s Leading Cases on Real Property 
(4th Edition), pages 4, 24. 

Plaintiff’s case as based on fraud fell to the ground. The 
Deputy Commissioner says that he gave the, lease on the re- 
presentation that the demised land was included in the ijara, 
and the plaintiff could not set aside the lease on the ground of 
fraud unless the Deputy Commissioner himself could do so. 

Besides, no fraud was alleged against the Deputy Commissioner. 

Under the Chutia Nagpur Encumbered Estates Act (VI of 
1876), as amended by Act V of 1884, the entire management 

(1) (i907) L .L. B. 34 0^^^^ (3) (1902) 7 C. W. N. 90. 

(2) (1907)' I. L. B. 35 Gale. 519. ■ , (4) (1793) 2 Sm. T- Cm. il9, 128* 
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1509 of the estate was vested in the manager, and the manager had 

MiTHEwsoN ample power to grant the lease under seeticni 17 of tlie Act. 

^ Sections 9, 12, 16 and 18 of the Act and also section 3. clause 

BakEawai 

SiKoa Deb. (o), were referred to. 

The covenant was one runixing witli the Iniui and not a 
personal covenant. Defendant Xo. I came in as an assignee of 
thet/am-. Under sections 6 and 7, asalsosedion lOS. clauses (e) 
and {j), of the Transfer of Property Act, the lea.se was trans- 
ferrable with all the rights appertaining to it. 1’he whole of 
the pergunnah was demised, and for the purpose of improve- 
ment. Tlie covenant touched the thing demised, i.e., the 
land ; see note to Spemer^s case (1), Austerhernj v. Corporation 
of 0Mham{2), Nobin Chandra Soot V. Xahib AU Sarhtr{^), Hall 
V. Ewm{i) and The New Beerbhooni Coal Cmufxifip v. Rnkirom 
Mahata (6). 

The consideration for the lease being adequate, and a 
properrentbeingstipulatedfor it, no q«e.stionof hardship could 
arise in the case. The contract to give j»o«ra«‘ and matwren 
lease was not void for being vague and uncertain. The demised 
land was within the ijara land, and Mathewson elected by 
giving boundaries what land he wanted : Jenkins v. Green (6) 
and Fry on Specific Performance, page 145. 

The land was not leased out for purposes other than those 
of the covenant ; besides, it is wholly immaterial. For, if the 
Deputy Commissioner had granted the lease to Mathewson 
without any such covenant, under section 17 of the Act, the 
effect would have been the same. Piuposes are within the 
spirit of the covenant ; and it would not lie in the mouth of the 
covenantor to say that the covenantee ought to have had got 
the mocmrari before he built the houses, as he allowed the build- 
ings to be raised in his presence. 

Sections 3 and 7 of the Act were no bar to the lease in ques- 
tion. The Act refers only to such liability as amounted to and 
culminated in debts. Besides, the Deputy Commissioner 


'D 1 Sm. L. Cas. 55. 

(2) (1885) 29 Ch. D. 784. 

(3) (1900) 5 C.W. H. 343. 


(4) (1887) 37 Ch. D. 74, 79. 

(5) (1880) I. L. E. 5 Ciik. 932. 

(6) (1858) 27 Beav. 437. 
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bad a constractive. notice of Ms client’s position, and no farther 1009 
notice. was necessary: Daniels v. Davison (1) and also Dart Mathewson 
: on Vendors and Parchasers, 7th Edition, page 884. . Kana 

: [He next dealt with the facts of the case, and submitted Sikgh Deb.. 
that the disputed lands were not excluded from the iyara.] 

Dr. Bashbehary Ghose {Babu Digarnbar Ghatterjee, Babn 
Khetter Mohan Sen and Baba Moldni Mohan Chatter jee with 
him), for the respondent. The suit was not barred by limi- 
tation as against defendant 2. Section 22 of the Limita- 
tion Act (XV of 1877) applies only where the added defendant 
is a necessary party. It cannot apply to a case where bene- 
ficiaries are added after the institution of the suit. Defend- 
ant No. 2 comes in for the protection of his own interests. 

Compare the case of Suput Singh v. Imrit Tetvari{2). I rely 
also on the cases of Gimwayya v. Dattatraya (3) and Bavji 
Appaji V. Mahadev Bapufi (4). The cases cited by the 
other side are distinguishable. 

Defendants could not claim to retain possession both under 
a mocurrari lease and an implied tenancy from year to year. 

Receipt of rent by the manager could not create a tenancy 
from year to year binding upon me. If the lease does not. 
bind me, receipt of rent by the manager is of no effect, and no 
notice to quit is necessary : Harendm Namin Singh Cliotodhry 
Y. Moran (5), Shama Gharan Nandi y. Abhiram Goswami 
.{&)y. Sujjad Ahamed Chowdhry y. Ganga Chara7i Ghose (7) and 
Goomanee Kazee y. Huryhur 3£oo1cerjee (S), and Woodfall on 
Landlord and Tenant, 17th' Edition, page 410. 

' ; The Deputy Commissioner had no authority whatever .to 
grant lease,; not in ordinary ' course .of management but in pur- 
suance of an agreement entered into by the proprietor. The , 
estate is not vested in the manager. . The defendant is not 
entitled to rely on section 17 of the Act, when the Deputy 
Commissioner says he did not exercise his powers under the 

(1) (1809) 16 Ves. 249, 254. (6) (1887) I. L. R. 15 Calc. 40. 

(2) (1880) 1. L. B. 5 Calc, 720. (6) (1906) I. D. R. 33 Calc. oil. 

(3) (1903) I. L. R. 28 Bom. 11, 18. (7) (1905) 9 0. W. X. 460. 

(4) (1897) I. L. Fv, 22 Bom. 672 (8) (1863) W. R. Spi Xo. U5. 

m 
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1909 section. Sections 4, 5 ^ 12, 16 and 22 of the Act will show that ^ the 
SfATHEwsoN' estate remains in the disqualified owner. ^ Only the proprietor 
Ram Kanai '^he right to bring a suit for recovery of possession of immove- 
SiNGH Deb. able property : Jadu Narain Singh v. Gofal Gha 7 idra Sen (1). 

Mathewson was not entitled to call for a permanent lease, 
as the covenant by the Rajah bound only the Rajah, and not 
his assigns or heirs . Assuming that the covenant was not merely 
a personal covenant, still the covenant was absolutely bad^ 
as it would violate laws against perpetuities : Sreemutty 
Tripoora Soonduree v. Juggur Nath Dutt (2), Nobin Chandra 
Soot V. Nabob Ali SarJcar (3) and Dart on Vendors and Pur- 
chasers, page 257. 

The option which was given to Watson & Co. could 
only be exercised by them and not by their assigns : Jagadis 
Chandra Deo Dhabal v. Satrughan Deo Dhabal (4), Tolhurst 
V. Associated' Portland Cement Manufacturers (5), A contract 
to give a lease is not assignable : Dart on Vendors and Pur- 
chasers, page 1068. Here it is not a covenant but a mere 
option ; it is altogether one-sided. The covenant in the lease 
is outside the lease, it is not a term of the lease : Foa on Land- 
lord and Tenant, page 377. A mere option to get a lease is 
not property, and is merely personal. Besides, there had been 
no assignment of the option to the Limited Company or to 
Mathewson, by Messrs. R. Watson & Co. 

The lease was not required for any of the purposes mention- 
ed in the covenant, and at any rate the area demised was too 
large. Having gone on to build without applying to the Rajah 
for lease, they have abandoned the option : Lola Beni Ram 
V. Kundan Ball (6) and The Neio Beerbhoom Coal Company, 
Ltd. Y. Boloram Mahata (7). The option was not capable of 
being specifically enforced by reason of hardship, uncertainty 
and laches:, see Fry on Specific Performance, page 188. The 
right to claim /Specific performance was barred under sections 

(1) IJnreported. (Appeal from (4) (1906) I. L. R, 33 Calc. 1065, 1077. 

Order No. 406 of 1895.) (5) [1901] 2 K. B. 811. 

; , {2).:(1875);24 W. R. 321. , ■■' ■.(6) (1899) L.R.;:,26I.:/A^ , 

(3) (1900) 5 C/w. N. 3 (7) (1880) L. R. 7 I. A. 
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7 and 11 of tlie Act. The doctrine of constructive notice has 
no value when the statute says that a notice must be actually 
served : Baja Satrughan Deo Dhabal v. Baja Jagadish Chandra 
Deo Dhabal (1) and Waghela Bajsan v, Sheikhji Masludin(2). 

The execution of the lease was brought about by fraud 
and misrepresentation of Mathewson, and the Deputy Com- 
missioner acted under a mistake. 

Mr, Hill, in reply. 

Cur, adv. vult. 


1909 

Matheiws.ok 

V. 

Ram Ka:kai 
Singh Deb. 


Doss J. The suit out of which this appeal arises was 
brought by the plaintiff, who is the proprietor of Pergunnah 
Barabhum in the District of Manbhum to recover khas posses- 
sion of certain lands after cancellation of a "’"‘maurasi mocurrari 
lease (which for brevity’s sake shall hereafter be referred to 
as mocurrariy^ executed in favour of defendant No. 1 by the 
manager of the Encumbered Estates Act shortly before the 
estate wa^ released to the plaintiff. The lease bears date 
the 26th May 1903, and is for 241 bighas odd of which 222 
bighas odd is situated in mouzah Bara Bazar and 19 bighas odd 
in mouzah Machar and the annual rental for the same is Rs. 100. 
The circumstances under which this lease was executed are 
these : — On the 27th February 1883, Raja Brojokishore Singh, 
the father of the plaintiff’, in consideration of a loan of 
Rs, 60,000 advanced to him by R. Watson & Co., gave them 
an ijara lease for a period of 21 years at an annual rental of 
Rs. 20,000 commencing from the beginning of the year 1290 
Fuslee (which corresponds to the 28th September 1882) and 
terminating with the end of the year 1310 Fuslee (which 
corresponds to the 9th September 1903) of a large portion of 
Pergunnah Barabhum situated on the north of a certain black 
line delineated in the survey map of Pergunnah, save and except 
certain parcels specified in the lease. Under that lease the 
lessor agreed, amongst other things, to grant to the lessees, 
their heirs, ' and representatives; during the currency of the 
lease, a putni lease of : a portion: of the Pergunnah 'situated 

■(1) (1908) 7 C. L J.'57S. '(2) (1887) L'L. R. li Bom/ ; 

■ ■ " ■ , ■ -L. R.'14I.A. 89."' 
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the south of the black line mentioned above with the ©x- 

Mathewson ception of certain mouzahs, and the lease also contained the 
Ram Kanai following covenant on the part of the lessor : — “ If out of the 
__ t^ara mehal yon require any land for the purpose of erecting 
Doss j. a.ny indigo factory or silk factory or excavating any handh, 
or tank, or for construction of any hutcliery house, I shall grant 
you a moumi mocurmri pattah for it on proper rent.” This 
covenant forms, as will be seen later, the root of the controversy 
between the parties. Soon after obtaining this lease, E. 
Watson & Co. proceeded to construct on that portion of the 
ijara mehal measuring about 200 bighas or thereabouts (which 
by reason of subsequent occupation by them, has borne the 
appellation of Shahebdanga), indigo vats, indigo factory 
building, a ImtcJia bungalow, amlas’ quarters, servants’ 
quarters, etc., and about the year 1886 erected a pucca bun- 
galow. They also planted gardens and cultivated indigo on 
certain portions of the land. On the 8th March 1885, E. 
Watson & Co. obtained from the plaintiff’s father a putni pattah 
in respect of the mouzahs of Pergunnah Barabhum situated south 
of the black line mentioned above in pursuance of the terms 
of the covenant in that behalf contained in the lease, at an 
annual rental of Es. 4,500 and on payment of a bonus of Es. 
30,000. About four years later, i.e. , in March 1 889, Pergunnah 
Barabhum was taken over under the Chutia Nagpur Encum- 
bered Estates Act for the purpose of hquidating the debts and 
■ liabilities with which that estate had become heavily burdened 
and the Deputy Commissioner was appointed as manager 
under the Act. E. Watson & Co. having on the 25th August 
1887 been incorporated as a limited Company under the name 
and style of E. Watson & Co., Limited, the former assigned 
aU their rights and interests in Pergunnah Barabhum, includ- 
ing their rights under the tfara and the putni lease, to the 
latter Company by an Indenture bearing date, the 26th May 
1890, R. Watson & Co., Ltd. , again by a similar Indenture, dated 
15th April 1896, re-assigned aU its rights and interests to 
defendant No. 1, H. Mathewson. The plaintiff’s father died 
on the 22nd J uly 1900. As the tfai-a lease was approaching 
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its termination, II. Mathewson on. the 25th June 1901 applied 

to the Deputy Commissioner, as manager under the Encum- Mathewson 

bered Estates Act for a mocurrari lease of the Sliahebdanga ram Kaj^ai 
lands in pursuance of the covenant in the lease, the terms 
whereof I have already quoted, and on the 25th May 1903 the Boss J. 
Deputy Commissioner with the sanction of the Commissioner 
of the Cimtha Nagpur Division executed in favour of H. 

Mathewson a mocurrari lease in respect of 241 bighas 6 cottas 
15 ohattaks of land at an annual rental of Rs. 100 after the Board 
of Revenue had previously , on the 20th April 1903, rejected ’ 
the petition of the plaintiff objecting to the grant of the mocur- 
rari lease. On the 1st October 1905, the estate was released 
from the operation of the Encumbered Estates Act and was 
restored to the plaintiff. The present suit was brought on the 
24th May 1906 against defendant No. 1 alone, with regard to 
the 222 bighas out of the lands covered by the mocurrari lease 
and which a^re situated in mouzah Barra Bazar ; the plaintiff 
in his plaint alleged that they formed part of the lands excepted 
from the ijara lease, that they were used for holding certain 
religious festivals thereon and that the defendant No. 1 by 
fraudulently misrepresenting to the Deputy Commissioner 
that they were included in the lease and that under the 
terms of that lease they were entitled to get a mocurrari lease 
of these lands, had obtained such lease. As regards the re- 
mainmg 19 bighas of land situated in mouzah Machar, the 
plaintiff alleged that they were not required for any of the 
purposes for which the leases under the covenant in the ijara 
lease were entitled to have a mocurrari thereof. The defendant 
No. 1 in his written statement objected that the suit could 
not be maintained without a previous notice to quit, denied ‘ 
that the lands comprised in the mocurrari lease granted to Mm 
or any portion thereof, formed part of the lands excepted from 
ijara lease, and averred that' the Deputy Commissioner, ■ 
the Commissioner of the Chutia' Nagpur Division and the Board 
of Revenue after hearing the objections raised by the plaintiff 
to the giant of the lease, and after a full and complete 

enquiry, and after satisfying, themselves, that these lands were 
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Mathewson 

n. 

Bam' Kahai 
S iNGji .Deb. 

Doss J.,, 


o.utsido the excepted lands, had granted a moc wan lease j^^and 
ho submitted that under the terms of the covenant in the 
ijam lea>Be the lessees or their representatives were entitled to 
have a mocurrari lease of the lands in suit. 

As the defendant No. 1 in his written statement stated that he 
had sold his rights in the property to the Midnapore Zamindari 
Company, Limited, the plaintiff applied on the 17th November 
1906 for addition of the latter as a defendant. On that date 
the Court below added the Midnapore Zemindari Company, 
Limited, as defendant Mo. 2 in the suit and ordered that sum- 
mons be issued. The defendant No. 2 entered appearance and 
filed a petition asking the Court to treat the written statement 
filed by defendant No. i as one filed on its behalf also. 

The Court below has held, that it v/as not necessary for 
the plaintiff to serve on the defendant any notice to quit, that 
the lands comprised in the mocurrari lease formed part of the 
lands excepted from the ijara lease and that it included lands 
on which certain religious festivals are held and certain deities 
are temporality placed and worshipped, that before granting 
the mocurrari, the Deputy Commissioner made no judicial 
enquiry as to whether the lands comprised in it had been ex- 
cluded frpm the ijara, or whether there were, within the area 
demised, places where certain religious festivals were annually 
held, nor did he make any enquiry as to whether the purposes 
for which the mocurrari was given were those which were sanc- 
tioned by the clauses in the i/am lease, that the Deputy 
Commissioner was precluded from granting a moamwi, as the 
claim of the defendant No. 1 had not been notified as required 
by section 7 of the Encumbered Estates Act (VI of 1876) ; 
that even if the Deputy Commissioner had authority to grant 
Sb mocurrari lease in accordance with the terms of the covenant, 
he could not specifically perform the covenant and execute the 
mocurrari on behalf of the plaintiff without his consent and 
concurrence and that in doing so, he acted ultra mres. ■ The 
Court below also held that the covenant in pursuance of which 
the mocurrari had been executed was void for want of consi- 
deration ;■ that it was .vague- and uncertain ; -that - if-specific 
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perform, ance thereof had been sought it would have been 
refused on the ground of laches and hardship ; that the 
defendant No. 1 was not the assignee of the covenantee 
and, therefore, could not have claimed specific performance ; 
that if a suit for specific performance had been brought, 
it would have been held barred by limitation ; that the 
annual rental for which the moowrrari was granted, was 
below the prevailing rate and that the defendant No. 1 in ob- 
taining this mocuTTari had been guilty of fraud and misrepre- 
sentation. But as the building had been erected and other 
improvements had been made during the period of the ijara lease 
(and probably on the faith of the aforesaid clause), the Court 
below was of opinion that the defendant was entitled to get 
compensation in respect thereof and it assessed such com- 
pensation at the sum of Rs. 5,000. The Court below accordingly 
set aside the mocnrmn lease and gave a decree to the plaintiff 
for possession of the lands in suit subject to payment by him 
to the defendants of a suni of Rs, 5,000. 

From this judgment the defendants Nos. 1 and 2 have appeal- 
ed. The plaintiff has filed a cross-objection in respect of the 
sum of Rs. 5,000 and has also claimed therein mesne profits 
which are approximately laid at Rs. 5,000. 

The first contention raised on behalf of the appellant is 
that as defendant No. 2 was added as a party more than three 
years after the institution of the suit, as against him it is 
barred by limitation. In support of this contention reliance 
has been placed upon two recent Full Bench decisions of this 
Court, one in the case of Abdul Rahman v. Amir Ali (1) and 
the other in the case of Ram Kinkar Biswas v. Ahliil Chandra 
Ghaudhufi (2). In the first mentioned case which was a suit 
by ' a mortgagee to enforce a mortgage bond, the assignee 
pendente life of the original plaintiff was after the expiry "of the’ 
period, of limitation substituted for the latter,; whose name was 
thereupon expunged from the record. The Full Bench held 
that the suit was' barred under section '22 of the Limitation- 
Act (XV of ' l'877);,, ;as the assignee had been- brought on ' the" 

, , {,1907) r. L. R. 34 Calc. 6.13, , ■ (2) (.1907)-;r. ;L.. .R, , 35 Calc. 519, , 
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record a/fter the period of limitation 'applicahle to the suit had 
expired. In the second case cited, which too was a suit, on a 
mortgage, the transferee before suit of a portion of the mort- 
gaged property was added as a defendant after the expiry of 
the period of limitation. The Full Bench held that the suit 
as against him was barred under section 22 of the Limitation 
Act. I do not think that the last mentioned case is applicable 
as the newly added defendant in that case had acquired 
his right to the mortgaged property prior to the institution of 
the suit. The same remark applies to the case of Imam Ali 
V. Baijnaih Ram 8ahu (1) which also was cited on behalf of 
the appellant. But in my opinion the ratio decidendi of the 
ruling in the first mentioned ease governs the present case, 
though the facts are not precisely similar. Section 22 of the 
Act in express terms applies equally to the addition or substitu- 
tion of a defendant afterrthe expirj^'of the period of limitation 
It was pointed out to us by the learned vakil for the respond- 
ent that the defendant No. 2 was not a necessary but only a , 
proper party to the suit, and that when he was added as 
defendant he was added in the same way as beneficiaries are 
added as parties in suits under section 437, Civil Procedure 
Code, between a trustee, executor or administrator and a third 
person, regarding property vested in the former, and that 
when a person is added merely as a proper party, in the course 
of the suit, though after the expiry of the period of limitation, 
section 22 of the Limitation Act ought not to apply. In 
support of the argument our attention was called, to the, cases 
oi Ravji Appaji Kulkami v. Mahadev Baptiji Kulharni {%) 
and Gurnvayya Gotida v. Dattatraya Anant (3) decided by 
the , Bombay. High Court. In those twO' cases certain 
persons were, added as, co-plaintiffs after the expiry .of ' the 
period of ' limitation, the omission of whom from the suit 
when it was instituted, was not a fatal defect in the consti- 
tution thereof. ■ It was held that section 22 did not apply to; ■ 
the case* The view taken -in these two cases "is .opposed,;. 


(i) (1906) 1. L. R. 33 Calc. 6131 
,,, lOG. WIN, m;,., ' 


(2) (1897) I. L. B. 22 Bom. 672. 
it) (1903) I, L, B, 28, Bom.: llV' 
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to the interpretation put on section 22 of the Limitation 
Act by the decision of the Full Bench in Ahdid Rahman v. 
Amir AU{1) which we are bound to follow. The point, how- 
ever, has ceased to be of importance owing to a change in the 
wording of the corresponding section in the new Limitation 
Act (IX of 1908), by which the anomaly has been removed. 
But though at the time when the defendant No. 2 was added 
as a party, the suit as against him was barred, it was conceded 
in argument that as an assignee pendente life, the defendant 
No. 2 would be bound by any decree that might be passed in 
this suit. In the circumstances of the case, I think that 
the name of defendant No. 2 was unnecessarily joined as a 
party, and I direct that his name be struck out from the 
record. 

It has next been contended on behalf of the appellants 
that the suit was not maintainable without a previous notice 
to quit being served upon defendant No. 1 and that as no such 
notice has been given, the suit ought to have been dismissed. 
It was said that even if the mocmrari lease might be invalid, 
yet an independent tenancy from year to year was created 
between the manager under the Encumbered Estates Act, and 
defendant No. 1 by the payment and acceptance of rent under 
the' wocwmn, and that unless and until such tenancy was 
determined by a valid notice to quit the suit could not be 
maintained. In support of this contention reliance was placed 
upon the opinion of the Law Lords in the case of The Presi-^ 
dent and Governors of the Magdalen Hospitals. Alfred Knotts (2). 
Reference was also made to the case of Doe on the demise of 
Bigge r. Bell (3) and to the notes to that case in 2 Smith’s 
Leading Oases, 10th edition, pages 117 and 118, and further to 
the cases collected in Tudor’s Leading Cases on Real Property, 
4th edition, pages 21, 22, in support of the proposition stated in 
the text that ‘‘if a person enters under a lease void for some 
causey such as hon-compliahce with the statute of frauds, 
although at first ho would only be a tenant at will, on 

^ 1 ) ( 1907) I. L; R. 34 Calc. 612. (2) ( 1879) L. K. 4 App. Gas. 324. 

^ : ^ |3) (1793)'5 T.R. 471; 2E. 
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1009^ payment of rent he may, by presumption or implication of law 

BfATiSwsdN* become a tenant from year to year.” The opinion of Lord 
5; Selborne in the of Magdalen Hospital 

xiAM JAAIirAl , . ' . rv 7 • 

Singh Deb. v , KnoUs{l) was followed in the case of Chaitan Singh v. Sadhan 
DoS*L Monim (2) but was dissented from in the ease of SJiama 
Charan Nandi y. Ahhiram Goswami (3) where it was held that 
possession of the lessee under a void lease is adverse to the 
lessor from the date of the lease, even though the lessee may 
have continued to pay the rent reserved. In the case of Lala 
Majlis Sahai v. Musst. Narain Bihi (4) the father of the 
plaintiff without any authority granted a mocurrari lease in 
favour of defendant No. I who thereupon entered into 
possession. Subsequently the guardian of the plaintiff who 
had been duly appointed by the Court when the latter was a 
minor had sued the defendants for arrears of rent and had 
accepted the sum decreed. This act of this guardian in accept- 
ing the rent was held binding upon the plaintiff and was suffi- 
cient to create a tenancy from year to year, which could only 
be determined, by a proper notice to quit. On the other hand, 
the cases of Harendra Narain Singh Ghotodhry v. T, D, Moran 
{5), Sujjad Ahamed Ghowdhury y. Ganga Gharan Ghose (6), 
Lala Majlis Sahai v. Mnssi. Narain Bihi (4) were relied upon 
on behalf of the respondent. In first of these cases all that 
was held was that a lease in perpetuity which is void by reason 
of its having been granted by a certificated guardian without 
the sanction of the District Judge as required by section 18 of 
Act 40 of 1858 could not be held to operate as a lease for a term 
of years. In the second case, the plaintiff sought to recover 
possession not on the ground that the defendant was their 
tenant and that he had incurred forfeiture but on the ground 
that he was never their tenant and the defendant also said 
that he was never a tenant of the plaintiffs. Thus it is clear 
that in that case tenancy was neither alleged nor denied, and 
the question for determination of a subsisting tenancy by notice 

(1) (1897) L. R. 4 App. Cas. 324. (4) (1902) 7 C. W. N. 90. 

■ (2) (1805) 5 0. L. J. 62. (5) (1887) I. L. R. 15 Calc. 40. 

(3) (1906) I. L. R. 33 Calc. 511. (6) (1906) 9 C. W. H. 460. 
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to quit did not arise. As regards the last two eases cited by 
the respondent it is clear from the facts just stated that they 
do not touch the present case, nor do I think that the cases 
cited on behalf of the appellant can be held to govern the pre- 
sent case. The present suit is essentially one to recover posses- 
sion of certain lands by setting aside a mocurrari lease granted by 
the manager under the Encumbered Estates Act on the ground 
that it was obtained by the lessee by fraudulent misrepresen- 
tation. The mocurrari lease is impugned not on the ground 
that the manager in granting the lease acted ultra vires and 
that it was consequently void but on the ground that it was 
obtained from the manager by means of fraud. A lease obtain- 
ed by fraud is only voidable by the lessor and not void ab initio. 
It is valid and binding between the parties until it is avoided. 
When rent is paid under a void lease which by the very hypo-- 
thesis creates no legal relation between the parties, the pay- 
ment of rent is not referable to the lease at all, but is a distinct 
and independent act which propno vigore establishes a tenancy 
by legal imphcation. When, however, rent is paid under a 
voidable lease, the payment of rent is under the lease and is 
in satisfaction of the recurrent obligation arising out of the 
legal relation created by the lease. So long as the legal rela- 
tion is not dissolved the obligation to pay rent continues. On 
the other hand, as soon as that relation is determined the ob- 
ligation to pay rent which is dependent on the continuance of 
such relation ceases, and the payment of rent made in fulfil- 
ment of such obligation must thenceforth necessarily cease 
to have any legal effect. It follows , therefore, that if the mocttr- 
ran lease is cancelled, on the ground of fraud the lessee can 
not resist delivery of possession of the demised land to thh lessor 
on the ground that, despite the cancellation and delivery up 
of the lease, there is yet a subsisting tenancy outstanding 
which entitles him to retain possession of land until such 
tenancy is determined by proper notice to quit. I think, there- 
fore, that this contention of the appellant must fail. 

It was also contended by the learned counsel for the 
appellant that under section 17 of the Chutia Nagpur 
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^9^ Encumbered Estates Act as: amended by. Act V of ' 1884, the ■ 
Mathewson manager had absolute power to grant a lease in perpetuity in 
Eam Kanai consideration of a fine or even without any fine. On the 
Sin gh B eb. other hand, it was pointed out to us by the respondent that 
Boss J. the power of alienation by way of mortgage, or by sale, con- 

ferred on the manager by section 18 of the Act, is qualified by 
the condition that he has this power only in case money is 
required for the settlement of the debts and liabilities of the 
proprietor. 

It was urged that if the manager’s power is subject to this 
qualification in the case of a mortgage or a sale, it ought, 
a fortiori, to be subject to a similar qualification in the case of 
a demise in perpetuity, with or without fine, of all or any part 
of the property under his management and that the very pur- 
pose and the object of the Act which is to discharge the debts 
and liabilities of the proprietor and to set him up in an unem- 
barrassed state, clearly indicates that the power of the manager 
should be circumscribed within the limits defined by such 
purpose. 

Our attention was also drawm to the fact that under section 
17 of the Act, the power of the manager is subject to the rules 
framed, under section 19 of that Act, and one of these rules, 
namely, Rule No. 3, provides that an encumbered estate should 
be administered in accordance with the general rules for Wards’ 
estates as far as practicable. The provisions of section 18 of 
the Court of Wards Act (IX of 1879) which empower the Court 
of Wards to grant leases, or mortgage or sell any property under 
its charge and do all such other acts as it may Judge to be 
most for the benefit of the property and advantage of the 
ward,” were also referred to. 

I think the contention of the respondent is sound as being 
in consonance with the declared policy and object of the Act. 
Though section 17 of the Act is apparently wide in its terms 
and though it probably confers on the manager a somewhat 
large measure of discretion for the management of the estate, 
I do not think it enables him to do any act which is demons- 
trably injurious to the interests of the estate, In M%hamma4 
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JHumtOiZ Ali KJicin v. FuThut AH KKan ( 1 ) their Lordships 1909 
of the Privy Council observed “that the Court of Wards has hiatS^so-v 
of course all the ordinary powers of a guardian over award’s ram Kanai 
property, supplemented by certain additional powers given by 
statute,” and they held that the words “ and to do all such 
other acts as it may judge to be most for the benefit of the pro- 
perty and the advantage of the disqualified proprietors ” in 
section 172 of the Oudh Land Revenue Act, 1876, did not confer 
upon the Court of Wards the power of making assignments in 
perpetuity of certain villages out of the Ward’s estate in lieu 
of maintenance payable out of the estate to certain persons, 
inasmuch as such assignments amounted to a voluntary aliena- 
tion in perpetuity of the Ward’s estate. The execution of this 
lease in perpetuity without a bonus, and that not for the pur- 
poses of reclamation of any waste land or other purposes of a 
similar kind cannot be justified as an act done in the course 
of prudent management of the estate. The validity of this 
mocunari as an act within the ambit of the power of the 
manager must, therefore, rest upon the covenant in the ijam 
lease and that covenant alone. Consequently, if the mocurrari 
lease embraced any one or more of the excepted parcels, it 
would, in my opinion, be beyond his competence and indeed 
Mr. Clark, the Deputy Commissioner, in his evidence, admits 
that he would not have granted the mocurrari if he had known 
that H. Mathewson was not entitled to have it under the terms 
of the ijara. 

* * * * * 

The whole of the disputed land with the exception of the 
portion on the south being thus found to be outside the reserved 
parcels, the next question is whether the Deputy Commissioner 
as manager under the Encumbered Estates Act, had power, 
with the sanction of the Commissioner, to grant the mocurrari 
lease in question. 

It was argued on behalf of the respondent that the manager 
had no such power : because the right of the lessee under 

the covenant to call upon the lessor to execute & mocurrari 
! 1 ) (1901) I, L, R. 23 All. 394 : L, B, <38 I. .A 190 . 
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lease was barred under section. 7, Chutia ISTagp-ur Encum-^: 
bered Estates Act (VI of 1876), notice of the claim under sneh 
covenant not having been given to the manager in the manner 
and within the time prescribed by the Act. 

Secondly, because the manager was not competent to exe- 
cute a mocurrari lease without the consent of the proprietor, 
that is, the plaintiff. 

Thirdly, because if a suit for specific performance of the 
covenant had been brought by the defendant No. 1 against 
the manager, it would have been dismissed for the following 
reasons, namely, {a) that the covenant infringes the rule 
against perpetuities, (6) that the mocurrari lease was not 
required for any of the purposes specified in the covenant, 
(c) that the defendant No. 1 was not entitled to the benefit 
of this covenant, (d) that the defendant No. 1 was guilty of 
laches in enforcing the covenant and {e) that specific enforce- 
ment of the covenant would inflict hardship on plaintiff. 

Fourthly , because the area leased out by the mocurrari was 
outside the ijara mahai and fell within the excepted parcels. 

With regard to the first ground, namely, that the claim 


was barred under section 7 of Act VI of 1876, it was contended 


that the right of the lessee to enforce the covenant in question 
created a corresponding liability on the part of the lessor to 
perform that covenant, that such liability is a liability in the 
sense in which that term is used in that section and as it 


had not been duly notified to the manager within the time 
and in the manner prescribed by the i^ct, it had become 
barred. In support of this contention, reliance was placed 
on the case of Jagadis Chandra Deo Dhdbal v. Satrughan Deo' 
Dhabal ( I) in which it was held that a covenant by a proprietor 
to execute a putni lease was a liability within the meaning of 
that word in section 7. 


Assuming that the covenant in this case imported on the 
part of the proprietor a liability within the meaning of that 
term in section 7 of the Act, but guarding myself from being 
understood to assent to this view, I am of opinion that notice 



(1) {1906) I. L; B.'- SS Calc, 1065, 
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of the ciaini was unnecessary in the present case, because]”the 1909 
manager, when he assumed management of the estate which Mathetoost 
was at the time under ijara, must be deemed to have had under i^ahai 
the law constructive notice of the lessee’s right to claim under Sin gh P ebv' 
the covenant in the ijara lease the mocurrari lease of any land Boss J. 
within the leasehold for certain purposes. In Barnhart y. 
Greenshields {!), their Lordships of the Privy Council thus 
observed : — “ With respect to the effect of possession merely, 
we take the law to be, that if there be a tenant in possession 
of land, ^ a purchaser is bound by all the equities which the 
tenant could enforce against the vendor, and that the equity 
of the tenant extends not only to interests connected with his 
tenancy, as in Taylor v. Stibbert{2) but also^tojnterests under 
collateral agreements as in Daniels v. Davison (3), Allen v, 

Anthony (4), the principle being the same in both classes of 
cases, namely, that possession is notice that he has some 
interest in the land, and that a purchaser having notice of 
that fact, is bound, according to the ordinary rule, either to 
enquire what that interest is, or to give effect to it, whatever 
it -may be.” 

Then again assuming that notice of the claim ought to 
have been given, I think that as the proprietor appealed to the 
Commissioner against the order of the Deputy Commissioner, 
in which he held that the moc wan ought to be granted, and 
that as the Commissioner upheld the order of the Deputy Com- 
missioner, such order is, under section 10 of the Acfc, final, and 
the matter cannot be re-opened by a suit. Furthermore, the 
fifth paragraph of section 12 of the Act as amended by Act V 
of 1884 which, inter alia, enacts that the debts and liabilities 
barred by section 7 shall, on restoration of the estate to the 
proprietor, be revived, necessarily implies that the debt or 
liability which is barred under section 7 is not extinguished, 
but that so long as the estate continues under the operation * of 
the Act, the remedy only is barrred, the right subsisting. In 
my opinion,,, it does not follow from section 7, that if the 

(1) (1853) 9 Moo. F. C. 18. 

(2) (1794) 2 Vee. Jnn. 437. 


(3) (1809) 16 Ves. 249- 

(4) (1816) I Meriv. 282. 
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manager without any notice, as required by section 7, satisfied 
a debt or liability, the proprietor could, after the restoration 
of the estate to him, bring a suit to recover back the money 
so paid, or annul any deed executed by the manager in fulfih 
ment of that liability and do so merely on the ground of 
absence of notice. This contention must, therefore, fail. 

As regards the second ground, namely, that the manager 
could not grant a lease without the consent of the proprietor, 
I think it is equally unsustainable. Under section 18, para. S 
of Act VI of 1876 (before it was amended by section 8 (a) of 
Act V of 1884), the power of the manager to sell any portion 
of the property was expressly made subject to the qualifica- 
tion, that he could do so, only ‘' with the previous consent of 
the holder of the property and of the person (being of full age), 
who would be Ms heir if he died intestate,’"’ whereas under 
section 17 of the same Act (before it w:as amended by 
section 7 of Act V of 1884), the power of the manager to demise 
any part of the property for a period not exceeding twenty 
years was not subject to any such qualification at all. It is 
clear, therefore, that under Act VI of 1876, the manager had 
the power to demise any part of the property for a period, not 
exceeding twenty years without the consent of the proprietor. 

The Amending Act V of 1884 has removed the restriction 
on the power of the manager to sell, and has at the same time,* 
empowered him to demise in perpetuity so that the manager 
is now entitled to sell or demise in perpetuity without the con- 
sent* of the proprietor. 

The learned valdl for the respondent referred us to an 
Unreported judgment in the case of Jadu Narain Singh v* 
Gofal Chnnder Sen, Telcait Todal Narain Singh v. 'Jadud 
Chunder (1), which laid down that it is the proprietor and not 
the manager under the Encumbered Estates Act, who has the 
right to bring a suit to recover possession of immoveable 
property. 

;'It is not clear from ■ the Judgment rrhat the nature of the 
suit in that case was,/ but. assuming that it was a suit for 

(1) (J.S96) Unrepor ted ; (Appeal from order, No. 406 of 1895.) 



,FOL. xxxyi.]: 


CALCUTTA SERIES. 


,697 


possession of immoveable property, if does not folloiv from 
'this decision that a lease granted by a manager is not valid, J^Cathewson 
unless the proprietor joins in the lease or gives his consent to ramKanai 
the:granting'of the lease. The language of the section appears • 
to me to be too clear and explicit to be overridden by an Boss J„ 
inference drawn from the right of the proprietor to bring suits 
in certain cases while the estate is subject to the operation of 
the Act. 

It is further insisted that inasmuch as all that is vested 
in the manager under section 2 of the Act is the management 
of the immoveable property,” the ownership still continues 
in the proprietor and that unless the proprietor concurs in the 
lease by the manager, it is not binding upon the former. 

This argument assumes that during the period the estate 
is under the operation of the Act , the proprietor possesses the 
power of concurring in the lease. Clause 3 (a) of section 3 of 
the Act which deprives the proprietor of his power to mortgage, 
charge, lease, or alienate his immoveable property or part 
thereof, clearly negatives the existence of any such power. 

It follows, therefore, that a lease in perpetuity granted by the 
manager which is otherwise valid is not the less binding on 
the proprietor because he was no party to it, or that it was 
granted without his consent. 

With regard to the first branch of the third ground, namely, 
that if a suit for specific performance of the covenant had been 
brought by the defendant No. 1 as against the manager, it 
would have been dismissed on the ground that it infringes the 
rule against perpetuity, it is necessary to observe at the outset, 
and this was also admitted on behalf of the respondent, that 
the rule applies only to future interests inland, which may by 
any possibility be capable of vesting, beyond the legal limit 
of perpetuity. The passage in the ijara lease in which the 
covenant is embodied, together with the preceding sentence 
runs thus After the expiration of the ijara, you shall 
have no right whatsoever to the ijara mehal. If out of the 
ijara mehal you should require any land for the purpose of 
erecting any indigo factory, &c., I shall grant you a maurasi 

88 
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woowrari pattah for it on proper rent.’’ I think that the in- 
tention of the parties to be gathered chiefly from this context, 
as also from other parts of the ijata lease was that the lessor 
would grant a mawrasi mocurraTi lease in case the lessee during 
the term of the lease required any land out of the ijam' mehah 
To my mind, the clause contains a restriction not only as to 
the area out of which the mocurrari was to be granted, if 
required, but also a restriction as to time. 

Eeliance was placed on the presence of the words ‘Mf you, 
within the term of the ijara, wish to take a putni settlement 
of the mouzahs, &c./^ in the lessor’s coTenant to grant a pntni 
settlement, and in the absence of similar words in the clause 
for granting o^^momfrari, as raising the inference that the lessor 
intended to confer on the lessee the right to call fora mocurrari 
at any future time, however remote. 

It does not seem to me reasonable to suppose that after 
the term of the ijara had expired and after all rights what- 
soever ” of R. Watson & Co. to the ijara^ mehal had ceased, 
and their connection therewith had terminated, it was intended 
by the lessor that R . Watson & Co. who w^ere foreigners should 
have the right at any future time, however remote, to call 
upon him or his heirs and representatives to execute a- 
mmuffafi lease. If the operation of the covenant is confined to 
the term of the ijara lease, as in my opinion it ought to be, it 
is conceded that it does not contravene the rule against per- 
petuities. In this view of the matter it becomes unnecessary 
to discuss the cases which have been cited m support of the 
contention. 

As regards the second branch of the third ground, namely, 
that the mocurrari lease was not required for any of the purposes 
specified in the covenant, it was urged that the indigo factory 
and the cutchery house had been built, and amlas’ ■ quarters 
bad been erected so far back as the year 1887 , and that although 
the indigo business had been carried on since 1883-84, it had 
admittedly been stopped in 1895, that the industry was dead 
and: gone and there'was'' no prospect of its, revival, that R. 
Watson i^vCo, never started any silk factory at all, and that 
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consequently when the defendant No. 1 applied to the manager 
for a mocurrari lease, lie did not, and could not have 
asked for the lease for any of the purposes specified in the 
covenant. 

I do not think it can be positively affirmed that there is 
no possible chance of the indigo business being revived in this 
locality. But, apart from that fact, there can be little doubt 
that R. Watson & Co., when they constructed these build- 
^ ings and made all these improvements, must have done 
so on the faith of this covenant in the ijara lease and in the 
firm and sure belief that they could obtain the mocuTfari at any 
time during the currency of the ijara. If, before the con- 
struction of the indigo factory and the cutchery house and other 
buildings, R. Watson & Co. had called upon the plaintiff s 
father to execute a nioaiirran lease, then, unless the covenant 
was invalid on other grounds, it would have been impossible 
for the plaintiff’s father to resist the demand. Strictly speak- 
ing, no doubt the moourrari was not required for any of the 
purposes specified in the covenant, in the sense that such pin*' 
poses were to be carried out after its execution, but in reality, 
it was required to secure a legal foundation for, and to give 
validity to, the possession of the land already taken. The 
laying out of considerable sums of money by the lessees in the 
erection of permanent structures on the land for those very 
purposes that are mentioned in the covenant and hence re- 
ferrible to the covenant and to the covenant alone, and all this 
done undoubtedly to the knowledge of the lessor who resided 
' close by, must be regarded as part performance, and, indeed, 
a substantial part performance of the covenant for a perpetual 
lease, such as would entitle the covenantee to claim specific 
performance of the covenant on the ground that it would be 
inequitable and fraudulent for the covenantor to refuse to 
perform the covenant: Farrall y, Davenport (1), Howard v. 
Patent Ivory Manufacturing Go. (2) ; see also section 22, clause 

(1) (1861) 3 Giff. 363 ; (2) (1888) 38 Ch. D. 156. 

8 Jur. X. S. 1043. 
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Ill of the Specific Relief Act. I, therefore, think that a suitfor 
specific performance could not have been resisted on t his 
ground. 

The case of The New Beerbhoom Goal Gonvpany, Ltd. v. Bolo- 
ram Mahata (1) was relied upon by the respondent as show- 
ing that when the lessor covenants to grant additional lands 
to the lessee, if he requires them for a certain defined purpose, 
the lessee or his assignee cannot demand specific performance 
of such covenant, if he requires the land for some other purpose. 
In that case the purpose for which the lessor agreed to grant a 
lease of additional lands was the carrying on of the colliery 
business, whereas the purpose for which lease of the additional 
land was required was the selling of it to another at a profit. 
This was held to fall outside the purpose specified in the 
covenant, and hence specific performance was refused. This 
case clearly does not touch the present case in which the lease 
is not required for a different purpose, but one in which the 
purpose has been aheady executed in anticipation of the 
lease. 

As regards the thud branch of the third ground, namely, 
that specific performance would have been refused on the 
ground that the defendant No. 1 was not entitled to the benefit 
of this covenant, it was argued that the covenant in question 
was merely personal, and not one running with the land, 
and secondly , if it was personal, that there are no express terms 
in the ijara lease wliich would make the covenant binding as 
between the assignees of the original parties, nor are there words 
in either of the Indentures of assignment, capable of passing 
the benefit of the covenant to either E. Watson & Co., 
Limited, or to defendant No. 1. 

This contention, it was conceded in argument, is inconsis- 
tent with the contention that the covenant infringes the rule 
against perpetuities. A covenant is not obnoxious to this 
rule uinless it creates an interest in land. A mere personal 
covenant is not open to objection on the ground of remoteness 
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or as tending to create a perpetuity : see Walsh v. Secretary 
of State for India (1), Witham v. Vane decided by the House Mathewson 
of Lords and reported as an appendix to Challis’s Law of Real Ram Kanai 
P roperty. The two contentions were, however, afterwards B bb, 

put forward alternately. 

In support of the contention that the covenant did not 
run with the land, the case of Woodall v. Clifton (2) was strong- 
ly relied upon. In that case, a lease of land for 99 years 
r granted in 1867 contained a proviso that in case the lessee, his 
heirs, or assigns, should at any time during the term be desirous 
of purchasing the fee simple of the land at a certain rate per 
acre, the lessor, his heirs, or assigns, on receipt of the purchase 
money would execute a conveyance of the land in favour of 
the lessee, his heirs and assigns. The assignee of the lease 
brought an action against the assigns of the lessor to compel 
a conveyance of the land, and the question raised was whether 
the burden of the proviso or covenant ran with the reversion 
and was binding upon the assigns of the lessor under the statute 
of 32 Henry VIII, C. 34. The Court of Appeal held that the 
proviso or covenant did not fall within the statute, so as to 
make the burden of the covenant run with the reversion, and 
that consequently the action could not be maintained against 
the assigns. This case, supposing its authority were binding 
on us, which, however, it is not, is not decisive of the question 
before us. 

The question we are concerned with here is not whether 
the burden of the covenant runs with the reversion , but whether 
the benefit of the covenant runs with the land, or in other 
words, the question here relates not to the liability to fulfil 
the covenant, but the right to exact fulfilment thereof. With 
this latter question the statute of Henry VIII does not pro- 
■■..'■■.■.■"fessto deal.' 

It is worthy of note that the Courts in America have held 
that a covenant in a lease giving the lessee option to purchase 
is a covenant rmming with the land, and passes to the assignee 
of the lease, and is speeifioal]y^ enforceable by him r 


(i) (186S) iO H. L. C. 367. 


(2) [1906] 2 Ch. 267. 
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La fan ¥. Naglee {2), Blaheman v. Ifito (3), Home v, 
Jachson (4). Upon this point there is a consensus of Judicial 
opinion in that country. 

Returning to the case of Woodall v. Clifton (5) Ronier L. J. 
in delivering the Judgment of the Court of Appeal took care to 
distinguish the covenant then before the Court from a cove- 
nant for the continuance of a term. He observed : - 

“ It {i.e., the covenant) is not a provision for the continu- 
ance of the term, like a covenant to renew, which has been held 
to run with the reversion, though the fact that a covenant to 
renew should be held to run with the land has by many been 
considered as an anomaly, which it is too late now to question, 
though it is difficult to Justify.” Later he continues — “ It is, 
to our minds, concerned with something wholly outside the 
relation of landlord and tenant with which the statute of 
Henry VIII was dealing.” 

It is clear that the performance of the covenant with which 
we are dealing, has not the effect of putting an end to the re- 
lation of landlord and tenant in regard to that portion of the 
ijara mehal for which the mocurrari might be granted. It is 
in essence a covenant for an extension or continuance of that 
relation in perpetuity at a fixed rent concerning a portion of 
the land demised. It caimot be predicated of this covenant 
that it is one concerned with something wholty outside the 
relation of landlord and tenant.” 

One very important test whether the benefit or burden 
of a covenant or contract in any particular case runs with the 
land or not is whether such covenant or contract in its incep- 
tion binds the land. If it does, it is then capable of passing 
with the land to subsequent assignees ; if it does not, it is in- 
capable of passing by mere assignment of the land. There 
can hardly be much doubt that the covenant in question is 
one which in its inception binds the land. In the case of 


(1) (1850) 14 Pa. St. 112; 

63 Am. Deo. 626. 

(2) (1868) 9 Galif. 662; 

70 Am. Dec. 678. 


(3) (1902) 136 Calif. 138 ; 

89 Am. St. Bep. 120. 

(4) (1893) 24 Oreg. 89 ; 32 Pac. 1027. 

(5) [1906] 2 Ch. 267, 278. 
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Eogers Y, Hosegood (I), Collins L. J, (now Lord Collins) in 
delivering the judgment of the Court of Appeal after discussing 
several authorities observed as follows : — ‘"These authorities 
establish the proposition that, when the benefit has been once 
clearly annexed to one piece of land, it passes by assignment 
of that land, and may be said to run with it, in contemplation 
as well of equity as of law, without proof of special bargain or 
representation on the assignment. In such a ease it runs, not 
because the conscience of either party is affected, but because 
the purchaser has bought something which inhered in, or was 
annexed to, the land brought.” This observation was no 
doubt made with reference to the case of vendor and purchaser, 
but I apprehend it is equally applicable to the case of lessor 
and lessee. Another test laid down by the House of Lords 
in the recent case of Dyson v. Forster (2) is whether the cove- 
nant affects the nature, quality or value of the land. The 
ijara lease, with a covenant for a mocurrari is undoubtedly 
more valuable than it would be -without such covenant. 

I, therefore, think that this contention equally fails. In 
this view it is perhaps needless to notice the argument of the 
respondent, namely, that there are no express words in the 
ijara lease which would make the covenant binding as between 
the assignees of the parties, or in either of the two Indentures 
which are capable of passing the benefit of the covenant to the 
assignee. But as this point has been argued at some length, 

I desire to state my views in regard to it. The ijara lease ex- 
pressly provides that ""all the terms of this pattah shall be 
fully binding upon me and my heirs and representatives 
and upon you and your heirs and representatives.” It was said 
that the words ' ^ terms of this pattah ” referred to the usual 
covenants between a lessor and a lessee and did not include 
any unusual or collateral covenant like the one in question. 
I: am unable to assent to' this argument. Taken' along 
with the rest of the document the words are too clear to 
admit of any such interpretation. If this- argument , were^ 

(2) [1909} A. a 98, 
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(1) [1900] 2 Ch. 388. 
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1903 sound, it would lead to this result that if the lessor died the 
Mathewson day after the execution of the ijara lease, the covenants for the 
Eam KiUTAi putni lease and the mocurrari lease respectively would cease 
Sin gh D eb, -[je operative. This indeed is clearly opposed to the mani- 
Doss J. fest intention of the parties. 

By the Indenture, dated the 26th May 1890, “all rights 
whatsoever and interests in, or over the land ‘ and’ all claims 
and demands whatsoever of the said vendors in and to the 
property” are assigned by R. Watson & Co. to R. Watson 
& Co., Limited, and by the Indenture, dated the 15th April 1906, 
“aU manners of rights ” are assigned by R. Watson & Co., 
Limited, in favour of the defendant No. 1. It follows, there- 
fore, that the defendant No. 1 was entitled to the benefit of 
this covenant and to enforce specific performance of it, if not 
debarred from doing so, on any other grounds. 

The fourth branch of the third ground is that specific per- 
formance would have been refused on the ground of laches. 
As regards this, the Court below has held that as the buildings 
on the land had been completed before 1887, if R. Watson & Co. 
or their assigns were entitled to have a mocurrari of those lands 
under the covenant, time began to run against them for that 
year and consequently Mathewson’s application to the manager 
for the mocwrrorf which was made in June 1901 was hopelessly 
barred. I do not think that this is a correct view of the law. 
Time could not run against the covenantees or their assigns 
unless there was demand on their part and refusal on the part 
of the covenantor or his assigns. There is no suggestion, far 
less any evidence, that any demand for the mocurrari had been 
made previous to June 1901. 

The fifth branch of the third ground is that specific per- 
formance would have been refused on the ground of hardship. 
The Court below has held that specific performance would 
have been refused, because, on the land for which mocurrari 
has been given, certain religious festivals are annually cele- 
brated by the Rajah of Beerbhoom and his people. 

It seems to me that this hardship is more apparent than 
real, because notwithstanding the occupation of this area by 
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R. Watson & Co. ever since, 1883, religions festivals have 
continned to be held there annually without any difficulty. 

I shall briefly notice a point mentioned in the judgment 
of the Court below but not relied upon by the respondents in 
the argument before us that the covenant is void for want 
of consideration, and specific performance would have been 
refused on that ground too. 

It is enough to say that R. Watson & Co. advanced to the 
plaintiff’s father a loan of rupees sixty thousand for the pur- 
pose of liquidating his debts and it was in consideration of this 
advance, that the plaintiff’s father executed in their favour 
the ijara lease containing among others, the covenant in ques- 
tion. This loan is a sufficient consideration for each and every 
one of the covenants on the part of the lessor. 

The fourth ground is that the manager had no power to 
execute a mocurrari lease of any land falling within one or more 
of the excepted parcels. This point I need not discuss as I 
have already held that with the exception of the portion on 
the south, the mocurrari does not embrace any land forming 
part of the excepted parcels. The lower Court has held that 
the Deputy Commissioner held no judicial enquiry, in the sense 
that he did not examine witnesses on oath in order to deter- 
mine whether the moc%irrari included any of the excepted parcels. 

I do not think it was necessary for the Deputy Commissioner 
in conducting his enquiry before granting the mocurrari to 
examine witnesses on oath or record their depositions. It 
would be enough, in the circumstances of this case, if he made 
a full and complete investigation in the matter and this, in my 
opinion, he did. He gave the proprietor every opportunity 
of representing his views on the matter ; he took the opinion 
of the Government Pleader and he personally inspected the spot 
and examined, though not on oath, several persons in the 
locality for the purpose of verifying the correctness of the state- 
ments of the parties. This is shown by the orders recorded in 
the continuous order-sheet, and by Mr. Clarke’s evidence. 

I think, however, that through mistake on the part of H. 
Mathewson and the Deputy Commissioner the land which I 
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have held to form part of Indknri Ba.zar was inc-Inded in the 
moc wan, which should therefore be rectified by excluding 
that area from it. 

Besides in the -mucwmn lease the right of the zemindar of 
Barabhum and of his people to hold once every year the usual 
Ind festival only on the site called Indtar has been reserved. 
The right to hold the other religious festivals has not been 
reserved. I think that in addition to the Ind festival, the right 
of the zemindar of Barabhum and of his people to Hold the 
annual Banahhojan and Bhejabenda festivals as heretofore, 
should also be reserved in the lease in express terms. It is 
clear from the evidence adduced on both sides, that these festh 
vals are old religious institutions in which the Raja and all the 
people of Pergunnah Barabhum take part. They were in 
vogue when the ijara lease was granted and hare been cele- 
brated annually at fixed periods since that time. The plaintifl’s 
father, if the mocurrari had been executed by him during 
his lifetime, could not have deprived the people of Barabhum 
of these rights, which are in the nature of custoraary rights. 
Moreover, when R. Watson & Co. selected this particular 
site for occupation in anticipation of the momirran lease, they 
were fully cognizant of the nature of the locality, and cf the 
burdens to which it was subject. They and their successive 
assignees have ever so long submitted to these burdens without 
any demur. Presumably, therefore, this inconvenience is 
not so substantial in degree as to interfere with the free and 
comfortable enjoyment of the land. 

The result, therefore, is that the appeal is partially decreed , 
the judgment and the decree of the Court below are set aside, 
and it is ordered that in lieu thereof a decree be made rectify- 
ing the mocurrari lease, dated the 25th May 1903, by excluding 
from it the land inclosed within the thick black line drawn by 
us and marked on the Commissioner’s map with the letters 
P. Q.'R. S. T. U. V. W. and'X. (which- map with the^ fi so 
drawn shall form part of this decree) and by declaring its sub- 
ject not only to the right to hold the /ttdl festival, but also to 
the right of the zemmdar of Barabhum and of his people to 
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hold once animally at fixed periods and in the same manner 
as heretofore the Bhefabenda or otherwise called Lakhya 
hendya and the Banahhojan festivals, and declaring that subject 
to this rectification, the mocurrari lease stands good and is 
binding and operative upon the plaintiff. 

As the appellant No. 1 has only partially succeeded, he is 
entitled to three-fourths of the costs. 

xAs the defendant appellant No. 2 was made a party upon 
the objection of defendant No. 1 he is not entitled to any costs 
either in this Court or in the Court below. 

Against the decree of the Court below directing that the 
plaintiff do get possession of the mocurrari lands in payment 
of Rs. 5,000, as compensation, the respondent has preferred 
a cross-appeal, and it has been contended on his behalf that 
as the ijam lease was for a limited period, the lessees or their 
assignees are not entitled to any compensation for the struc- 
tures built by them on the land. As the appeal is decreed this 
cro^s-appeal necessarily fails. make no order as to costs 
in the cross-appeal. 
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RiCHABDSoisr J. I agree generally in the conclusions 
arrived at by my learned brother but with great deference I 
am not prepared to commit myself to all the reasoning on 
which he has founded himself . It is perhaps right, therefore, 
that I should as briefly as possible state my opinion in my own 
way. , ' . . 

In regard to the preliminary plea of limitation which is 
raised on behalf of defendant No. 2, I agree that in this Court 
we are bound by authority to accept this plea : Abdul Rahman 
V. Amvr AH (1). The law has now been altered and the matter 
possesses no interest for the future. I am doubtful, however, 
whether it can be said that the defendant No. 2 was improperly 
joined as a party to the suit under section 32 of the old Civil 
Procedure Code or Rule 10 of Order I of the New Code. In the 
circumstances, however, having regard especially to the late 


(1) (1907) I L. B. Calc. C|2, 
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mo9 '. ' stage at i^hich: the plea was raised, I assent with, some doubt 

Mathewson: to the order which my learned brother proposes to make. 

As to the omission to serve a notice to quit, on defendant 
No . 1 , we are dealing here with a claim to hold land under a per- 
manent lease {mocurmri mammi), and it appears to me that the 
current of authority in this country is decidedly in favour of the 
view that when such a lease is attacked on the ground that it 
is void or voidable the case which it is sought to establish is 
that the person who has been purporting to hold as tenant under 
the lease, was never a tenant in fact, but a trespasser ab initio. 
It would seem to follow that while on the one hand he is at 
liberty to rely on adverse possession for the statutory period 
as a defence, though of course he cannot obtain a larger interest 
than he affects to have exercised, on the other hand he is not 
entitled to a notice to quit. Money paid as for rent under an 
invalid lease may perhaps be regarded as money j)aid on account 
of mesne profits. The question has often been discussed and I 
need not do more than mention some reported cases. The 
cases of Bam Kanai Ghosh v. Raja Sri Sri Hari Narayan Singh 
Deo Bahadur (1) and Sha'ma Charan Nandi v. Abhiram Oos- 
wami (2), decided in this High Court, may be cited, and reference 
inay also be made to the judgment of Batty J. in Thahore 
Batesingji Dipsangji v. Bamanji Ardeshir Dalai (3) and to 
the cases of Seshamma Shettati v. Chichaya Hegave m,d 
Parameswaram Mnmbannoo v. Krishnan Tengal (5). 

These preliminary pleas being disposed of , I agree that the 
plaintiff’s case was based in the plaint entirely on fraud and 
misrepresentation. The statement in para. 10 of the plaint 
that the Deputy Commissioner as manager of the Estate had 
exceeded his powers and jurisdiction, appears to mean this that 
he had exceeded his powers in giving a lease of lands to which 
the covenant in the ijara pattah did not apply, and is merely a 
corollary to the charge of fraud. I agree also that there is 
no evidence to support the charge of fraud and no reason to 


(1) (1905) 2 a L, J. 646. (3) (1903) 1. L. R. 27 Bora. 517, 

(2) (1906) 1. L. K. 33 Calc, 511. (4) (1902) 1. L. R. 25 Mad. 507. 

(6) (1902) I, L. 26 Mad. 535. 
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suppose that tile Deputy Commissioner suffered himself to be l909 
misled by anything which was said by the defendant No. 1. MAXHEwsoisr 
On the contraxy, the defendant No. 1 was held at arms length Ram Kanai 
throughout the negotiations. It is stated in the plaint that 
the application for a lease was made in October 1901. As a 
matter of fact the correspondence began some months earlier 
in June. The lease was not executed tilT the 25tli May 
1903. In the meantime, the Deputy Commissioner had 
heard all that the plaintiff had to say, had consulted the 
Government pleader of the District and besides directing en- 
quiries through his officers had himself made a local investi- 
gation as to, and formed an independent opinion upon, the 
question whether the lands of which a lease was claimed, were 
in whole or part lands excluded from the operation of the ijara 
pattah. The plaintiff No. 1 is ready enough to attribute mis- 
take to the Deputy Commissioner but his animus against the 
defendant No. 1 is such that he will not admit the possibility 
of any honest mistake on the part of the latter. In regard 
to the opinion of the Subordinate Judge on this part of the case 
his mind seems to have been coloured by the importance 
which he attached to the assertion that the lease interfered 
with the conduct of certain religious festivals, and he appears 
therefore to have been unable to give a dry and dispassionate 
consideration to the evidence. 

By way of further comment on the allegations of fraud, the 
remark may be made that while the fraud attributed by the 
plaintiff to the defendant No. 1 consisted in fraudulent mis-^ 
statements as to the lands included in the ijara pattah, his own 
statements as to the lands excluded from the pattah are now 
found to be, to say the least, much exaggerated. 

As the charge of fraud cannot be supported, it might have 
been thought that the case would end here. But a number 
of other issues were raised in the lower Court apparently 
without objection by the defendants, and consequently a num- 
ber of other questions have been discussed by the Subordinate 
Judge, in a confused and somewhat unintelligible judgment. 

It was no doubt natural that when the case came into Court 
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and its legal bearings came to be better understood by the 
Mi4.Tiii3wsoN- plaintiff’s advisers, an attempt should be made to set aside 
Ram Kajiai the lease not only on the ground of fraud but on any other 
O 'EBv g|*ound which ingenuity might suggest. It is these subsidiary 
rioharbsok contentions which give rise to the greatest difficulty. 

The most plausible of these contentions is this that, fraud 
or no fraud , the lease was beyond the powers of the Deputy 
Commissioner under the Chutia Nagpur Encumbered Estates 
Act. I agree that the wide powers conferred by section 17 of the 
Act must be limited on general principles in the way suggested. 
I agree further that in spite of this limit ation^ the existence 
in the present case of the covenant in the ijara pattah must be 
taken into account, and I think that unless there are any other 
provisions of the Act which stand in the way, the Deputy Com- 
missioner had jurisdiction under section 17 in the ordinary 
course of management to grant, with the sanction of the Com- 
missioner, a reasonable lease in pursuance of the covenant. 
But then it is urged that the covenant was a liability to wffiich 
the holder of the estate or the estate itself was subject, and 
that the Deputy Commissioner was barred by section 7 from 
admitting the claim because no notice of it had been given. 
Moreover, the defendant No. i was barred from instituting a 
suit to enforce the covenant both under section 7 and under 
section S, the latter section having been held to apply not only 
to proceedings pending at the date of an order under section 2 
but also to proceedings thereafter taken : Kameshar Prasad v. 
Bhikhan Narain Singh (1). As to these contentions while 
I think that the Act requires express notice of ‘'debts’’ 
and “ liabilities ” and that constructive notice is not sufficient, 
I agree that having regard to the scheme of the Act, the mere 
absence of notice of the claim is not a valid ground for setting 
aside the lease. The Act is not scientifically drawn but is a 
rough and ready measure applicable to a backward part of the 
country. I think that it may, in the respect referred to, be 
reasonably interpreted in the manner indicated by my learned 
brother. It may be mentioned in passing that the scheme of 

(1) (1893) I. L. B. 20 Calc. 609. 
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this Act differs from that of the Act which the Privy Cotmcil 
had to consider in Waghela Ragsanji v. Shekh Masludin (1). 

I do not think that it is necessary to consider in detail 
the various arguments employed at the bar to support the 
proposition that the covenant is not one of which specific 
performance could have been enforced. This contention was 
urged for the purpose of showing that the lease is not one 
which the Deputy Commissioner should have granted, but 
as Mr. Hill observed there is a considerable difference be- 
tween a suit for specific performance and a suit to set 
aside a completed conveyance. By way of illustration I may 
refer to Wilde v, Gibson {2). There was ho such vice in 
the covenant as would render it void and ineffectual for all 
purposes, so that there would be no consideration at all for 
its performance. The covenant was capable of being inter- 
preted and acted upon as between lessor and lessee. The estate 
being under the management of the Deputy Commissioner, 
he took legal advice and executed a lease which he considered 
to be a fair lease in the circumstances. His bond fides has never 
been disputed and it has now been found that there is no ground 
for impugning the of the defendant No. 1. No doubt 

the Deputy Commissioner says that he would not have executed 
the leas© if he had not thought that the estate was bound by it. 
But an arrangement was concluded and the covenant was 
resolved into the executed lease. So far as the covenant was 
vague and uncertain, its meaning hais now been fixed. If it 
did not run with the land — I think the contrary is the case, but 
if that be assumed for the purposes of argument— it has now 
been made fast to the land. And so on as to the other conten- 
tions. No doubt, again there is a permanent alienation of the 
land but it is not a voluntary alienation because a rent is reserved 
and it has not been shown that the rent is inadequate. The 
Deputy Commissioner and the defendant No. 1 appear to have 
been mistaken in regard to a portion of the land demised and 
that mistake is being dealt with. For the rest, if the Deputy 

(i) (1887) I. L. H. 11 Bom. 5^1 ; (2) (1848) 1 H. L C, 605. 

L, R.'.14 I. A.,8(}.. • 
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Commissioned* was' mistak at all,, his mistakes were mistakes 
of law , and I can find no common mistake of fact and no common 
mistake of law of the kind equivalent to a mistake of fact, which 
goes to the root of the executed contract and would justify us 
in saying that it is inequitable that the defendants should not 
be allowed to retain the benefit of this lease. For illustra- 
tion, see Bingham v. Bingham (1), Sofer v. Arnold (2) and 
Watson S Co. v. Sham Lai Mitter (3). * It appears to me in the 
circumstances that in reference to tliis aspect of the case as 
in reference to the charge of fraud, the plaintiff cannot take 
higher ground than the Deputy Commissioner might have taken 
if he had been the plaintiff. I hold, therefore, that the lease 
cannot be set aside for any of the reasons given to show that 
the covenant was not specifically enforceable. 

It may be mentioned that the defendants are putnidars of 
a considerable portion of the zemindar i and they require the 
cutchery on the land for the purpose of transacting their 
zemindari business. The covenant in the ijara no doubt con- 
templated the building of a cutchery for this purpose. 

It has been already indicated that the powers conferred by 
section 17 are not absolute and unlimited, and the substantial 
question which arises is whether in view of the facts and historj^ 
of the case and the course of the dealings in regard to the land 
in dispute, the lease granted is a fair and reasonable lease in the 
circumstances. Subject to certain reservations the question 
may be answered in the affirmative. The Deputy Com- 
missioner was acting in a fiduciary capacity and the defendant 
No. 1 knew this. But I can find nothing wliich amounts to a 
breach of trust on the part of the Deputy Commissioner, and 
it is only by estabhshing a clear breach of trust or confidence 
that the plaintiff can succeed. The reservations relate to part 
of the land which has been included in the lease and to the 
omission of any provision in the lease in respect of two of the 
three religious festivals which according to the evidence are 
celebrated on or in the neighbourhood of the land demised. It 

(1) (1748) 1 Ves. Sen. 126. (2) (1889) 14 A. C. 429. 

(3) (1887) I, L.R. 15 C^le. 8, 
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was urged by Mr. Hill that the. suit was not a suit for recti» 
fication but the issued framed in the lower Court are wide 
enough to enable us to deal with these points, to which indeed 
the evidence was mainly directed. 

In regard to costs, I am inclined to think that as the plaint- 
iff charged fraud and failed and has also substantially failed 
on the whole case, he should pay the whole of the costs of 
defendant No. 1. But I am not prepared to go so far as to 
differ on this point from the order which my learned brother 
proposes to make. 

W'ith these observations, I concur in the conclusions which 
have been arrived at. 
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s. 0. Q. Appeal allowed in part ; 

cross-appeal dismissed. 
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HUDSON MORGAN.* 

Receiver — Appeal — Civil Procedure Code (Act XIV of 1882), ss. SOS, cl. (h) ; 688, 
cl. (24) — Stranger in possession of property in suit — Lien on property — 
Jurisdiction of Court when ousted — Rights of Stranger against Receiver — 
Possessory Lien — Possession hy Receiver. 
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Where in a mortgage suit a Receiver appointed by Court was directed 
to take possession of the property in custody of a person not a party to the 
suit : — 

Held, that such an order was made under s. 503, el. (h) of the Civil Proce- 
dure Code (Act XIV of 1882), and was appealable under s. 588, cl. (24). 

Where a stranger to a suit claims under a title paramount to that of the 
parties, the jurisdiction of the Court is not ousted by the mere assertion of the 
existence of the circumstance, but upon proof of the actual existence of such 
circumstance and upon judicial investigation. 

Budh Singh Dudhuria v. Niradbaran Roy (1) and Mahomed Medhi Qalistana 
V, Eoharra Begum (2) followed. 


* Appeal from order, No. 9 of 1909, against the order of Puma Chandra 
Chowdhuri, Subordinate Judge of Mozufferpore, dated Dec. 11, 1908. 

(1) (1905) 2 C. I,. J. 431, 437. (2) (1889) X L. R. 17 Calc. 285. 


7i4 


CALCUTTA 'SERIES. [VOL. XXX.p. 


1909 

Hudson 


V. . 

Moboan., 


Murree Persad Malee v. Koonjo Behary Shaha (1), Chunder Koomm Mundul 
V. Bakur Ali Khan. {2) ^ Sashti Charan Chatter jee v. Tarak Chandra Chatierfee 

(3), Mahomed Wahiduddin v, Hahiman (4) and Mayor of London v. Cox (5) 
referred to. 

The possessory lien, of an agent attaches only upon goods or chattels in 
respect of which the principal has, as against a third person, the right or power 
to create a lien ; such lien is confined to the rights of the principal in the goods 
or chattels at the time when it attaches, and is subject to all the rights and 
equities of third persons available against the piincipal at that time. 

Attorney General v. Freeman (6), Attorney General v. Wahnsley (7), 
Manning ford v. Taleman (8), In re Llewellin (9) and Peat v. Clayton {10) 
referred to. 


Appeal by Rowland Hudson, the intervener. 

The respondents, John Pierpont Morgan and others, who 
were carrying on business in Calcutta under the name and style 
of the Development Company, appointed the appellant Rowland 
Hudson, by a power-of-attorney, dated the 29th June 1904, to 
represent them and to take charge of all property, moveable 
and immoveable, and to superintend, manage, cultivate, carry 
on and conduct their establishment and business in India. 
Subsequently the appellant by an agreement , dated the 4th Octo- 
ber 1905, became the Managing Director of The Indian Develop- 
ment Company for a term of five years on a salary of Rs. 1,250 
a month and commission upon net profits, so that the total 
remuneration might not be less than Rs. 1,500 a month, with 
proviso that either party may determine the contractual rela- 
tionship by giving 12 calendar months’ notice of his intention 
to do so, and the Company might, in lieu of such notice, deter- 
mine it upon the payment to the appellant the salary for one 
year calculated from the date of such determination. The 
appellant resigned the office of Director under the agreement 
on the 20th July 1906, but his services were not dispensed 
with by the Company till the 26th May 1908 after the Com- 

(1) (1862) Marshall 99. (6) (1843) 11 M. & W. 094. 

(2) (1868) 9 W. B. 598. (7) (1843) 12 M. & W. 179. 

(3) (1871) 8 B. L. B. 315 ; (8) {184o) 1 Coil. 670 ; 

15' W. B. 9 (F. B.). '' , . ' 66 B. B. 239'.,' ' 

(4) {1898} I. L. B. 25 Calc. 757. (9) [1891] 3 Ch. 145. 

(5) (1867) L. B. 2 H. L. 239, 261. (TO) [1906] 1 Ch 659, 

263 , ■ ■ , : 
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pany had gone into liquidation on the 14th May 1908. In 
the meantime, the Company had appointed Messrs. Octavius 
Steel & Co. as their attorneys by a power -of-attorney, dated 
30th May 1906, which, amongst other things, provided that 
the power-of-attorney previously granted by the Company 
to Hudson on the 29th June 1904, and all powers executed by 
him thereunder were to remain in full force and effect, until 
they were revoked by the Company or by Messrs. Octavius 
Steel & Co. under the power in their favour. 

The Company had executed two mortgages on the 22nd 
January 1908, the first in favor of the plaintiffs, John Pierpont 
Morgan and others, and the second in favour of Harman 
Klienwort and others. The first mortgagees filed a suit to 
enforce their security in May 1908 and, on an application 
under section 503 of the Civil Procedure Code, Mr. Clarke 
was appointed a Receiver by the Subordinate Judge, and his 
appointment was sanctioned by the District Judge on the 12th 
May 1908. On the 26th May 1908, on approval of the security 
offered by Mr. Clarke, he was authorized to commence work as 
Receiver in accordance with the order of the 12th May 1908, 
and the Receiver, in pursuance of such order, took possession 
of all the property, except the portion in possession of Mr. 
Hudson. 

On the 11th December 1908, the Subordinate Judge, on an 
application by the Receiver for an order directing Mr. Hudson, 
the appellant, to make over the properties in his possession 
which he had retained possession of on the ground that he had 
a hen on them under sections 217 and 221 of the Indian Con- 
tract Act (IX of 1872) in respect of money due to him for one 
year's salary in lieu of notice, and also for commission and 
allowance due to him, and, on the materials placed before hi m 
on the affidavit of both sides, ordered Mr. Hudson to make over 
the properties to the Receiver. 

Against this order Mr. Hudson appealed to the High Court, 
and pending the appeal obtained a Rule (being Rule No. 102 
of 1909) for the stay of proceedings and an inimw stay. 

The Rule and the appeal were heard together. 


1909 

HuDseir 

V, 

MOBGAIC. 


CALCtlTA SEMES. [VOL.XXXVL 


Mr, Zorab (Bahu Joygopal Ghose and Babu 
Mookerjee with, him), for the respondents, raised a 
objection that the order of the 11th December 1908 wa 
appealable. [The objection was overruled.] in 

Mr. J. E. Godfrey {Babu Lalit Mohan Banerjee with hiii®^ 
for the appellant. The Subordinate Judge had no jurisdictioi. 
to make the order of the 11th December 1908 on the materials 
before him ; that the appellant claimed a lien on the property 
and the Receiver in order to obtain possession from him should 
file a suit so that the various questions relating to the lien 
claimed, the nature of the possession and the agreement of 
parties that would arise, might be properly gone into ; that all 
that was necessary for the appellant to establish was a primd 
facie case of lien and that was obvious on the undisputed facts 
under sections 217, 221 of the Contract Act, as he was 
undoubtedly an agent of the Company : see section 182, 
Indian Contract Act {IX of 1882) and Story on Agency, 
pp. 2-3. 

If the Subordinate Judge had jurisdiction in making the 
order, the appellant was entitled to retain possession until his 
claim for money due for remuneration payable and for com- 
mission and services in respect of the property was satisfied, 
and that this lien was available against the Receiver just as 
much as it was against the mortgagor. 

Mr. Zorab, for the respondents. The order of the 12th 
May 1908 appointing the Receiver not being challenged in time 
by the appellant, no appeal lies : that the appellant is an oflScer 
or servant of the Company and notan agent, and that conse- 
quently he has no juridical possession and that his custody 
of the properties which undoubtedly belonged to the mort- 
gagees is on their behalf and is liable to be terminated at the ] 
instance of the Receiver appointed by the Court in the mort- 
gage suit, and even if it be assumed that the appellant has a 
possessory lien his right to possession cannot prevail against;] 
the mortgagees or the Receiver appointed by the Court at 
their instance ; and that the claim did not arise until after the 
appointment of the Receiver on the 12th May 1908, 
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iff. Godfrey, in reply, pointed out that it was not open to '1909 
the respondents to argue that the appellant was only a servant Hudson 

of the Company as they had never cancelled the power-of-J mobgan. 
attorney appointing him agent, as they might have done ; and 
that oven on the 12th May 1908 his claim for so much of the 
current month was in fact in existence. 

Our. adv. vuU. 

Mookbrjee and Carnduee JJ. We are invited in this 
appeal to discharge an order made by the Court below under 
section 503 of the Code of Civil Procedure of 1882, under 
which one of the respondents, the Receiver appointed in a 
mortgage suit, is authorized to take possession of properties 
in the custody of the appellant who is not a party to the 
mortgage suit. In order to appreciate the grounds upon 
which the propriety of the order is questioned, it is necessary 
to narrate the circumstances under which it has been made. 

On the 29th June 1904, the appellant, Rowland Hudson, 
was, under a power-of -attorney executed by one of the respond- 
ents known as The Indian Development Company, appointed 
their attorney, and authorized to take possession of all pro- 
perty, moveable and immoveable, belonging to the latter and 
to superintend, manage, cultivate, carry on and conduct their 
estate and business in India. On the 4th October 1905, 

Hudson entered into an agreement with the Company, under 
which it was arranged that he would act as Managing Director 
for a term of five years from the 1st July 1905. The agree- 
ment provided that while either party might determine the 
same by giving twelve calendar months’ written notice of his 
intention to do so, the Company might, in lieu of giving notice, 
at any time determine it upon payment to Hudson of salary 
for one year calculated from the date of such determination. 

The agreement further provided that Hudson as Managing 
Director was to receive a salary of Es. 1,250 a month, besides 
Director’s fees and a commission upon the net profits, so that 
his total remuneration might not be less than Es. 1,500 a 
month. Oh the 30th May 1906, the Company appointed 
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& Co. as their attorneys, but by tliis deed it 
' ' J |3ly provided that the power-of-attorney previously 
’ the Company to Hudson on the 29th June 
^ all powers executed by him thereunder, were 
i remain in full force and effect, until they were 
' the Company or by the new attorneys under the 
' id in them. Meanwhile, there had been a corre- 
j between Secretary of the Company and Hudson 
^ ^ itus of the latter, and on the 20th July 1906 Hudson 
8 Managing Directorship. On the 22nd January 
ompany executed two mortgages, the first in favour 
jent plaintiffs, John Pierpont Morgan and others, 

■ * cond in favour of Harman Klienwort and others. 

>rtgagees , under the terms of the contract with them 
^ ire informed was in the nature of an English 
vere entitled to possession upon default of payment 
)re to have a Receiver appointed in respect of the 
premises at any time by an application to Court. 
L of May 1908, the first mortgagees commenced an 
.if orce their security and made an application under 
J of the Civil Procedure Code for the appointment 
ver for the better management of the mortgaged 
The Subordinate Judge made an order for the 
it of a Receiver on that very day, and nominated 
, of the firm of Octavius Steel & Co. as a fit and 
.’■son. On the 12th May 1908, the District Judge 
the nomination, and Mr. Clarke was appointed 
r of delegation for local management and power 
finances. The Receiver was called upon to furnish 
I the extent of three lakhs of rupees within seven 
the 19th May following, the period within which the 
as to be furnished was extended to the 26th May, 

* latter date, it was reported that security had been 
The security was approved and Mr. Clarke was 
to commence work as Receiver in accordance with 
)f the 12th May. Meanwhile, on the 14th May, the 
7 ent into liquidation, and on the 26th May 1908, the 
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services of Hudson were dispensed with. The Receiver took 
possession of all the mortgaged properties, excepting the portions 
now in dispute which were in the possession of Hudson. The 
latter on the 22nd June 1908 informed the Receiver that he 
claimed a lien on the properties in his possession under sections 
217 and 221 of the Indian Contract Act, for one year’s salary 
due to him, as his services had been dispensed with without 
notice, as also for the salary and allowances due to him from 
the 1st to the 26th of May 1908. The Receiver reported the 
matter to the Court, and upon the materials placed before the 
Subordmate Judge in the affidavits of both sides, he directed 
on the 11th December 1908 that Hudson should make over the 
properties in his custody to the Receiver. Hudson has now 
appealed to this Court, and on his behalf, the validity of the 
order has been attacked substantially on two grounds ; namely, 
f-rst, that as he is not a party to the mortgage suit, it is not 
competent to the Court to deprive him of possession of the 
properties in dispute ; secondly, that, if the Court has juris- 
diction to deal with the matter, he has a statutory lien upon the 
properties, which entitles him to retain possession as against 
the Receiver. In answer to these contentions, it has been 
argued on behalf of the respondents, first, that the appeal is 
incompetent, inasmuch as the ffist order of the 12th May 1908, 
by which the Receiver was appointed, was not challenged in 
time ; seco^tdly, that the position of the appellant is not that 
of an agent of the Company but of an officer or servant, that he 
has consequently no juridical possession, and that his custody 
of the properties which undoubtedly belonged to the mortgagors 
IS on their behalf and is liable to be terminated at the instance 
of the Receiver appointed in the mortgage suit; and thirdly 
that even if Hudson be assumed to have a possessory Hen, his 
right to possession cannot prevail as against the mortgagees 
or the Receiver appointed by the Court at their instance. 

As regards the preliminary objection taken on behalf of the 
respondents, we are of opinion that there is no substance in it 
The order of the Subordinate Judgeof the 11th December 1908’ 

Wder which the Receiver is authorized to remove Hudson and 
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would Lave made an appropriate provision ro tiiat effect. On 1909 
the other hand, the Code expressly provides for the test to be Httbson 
applied in cases of controversy between the Receiver and a 
stranger to the suit. It is argued, however, by the learned 
counsel for the appellant that as soon as the stranger asserts 
a paramount title, the Court must stay its hands. In our 
opinion, this argument is opposed to reason and principle. 

If this were the true rule of law, the action of the Court might 
be paralysed by the groundless assertion of an entirely un- 
founded claim. But as was pointed out by this Court in the 
case of Budli Singh Dudhuria v. Niradharan Roy (1), it is an 
elementary principle that when the jurisdiction of a Court to 
take cognisance of a matter brought before it is disputed, 
the Court must adjudicate upon the question. The jurisdiction 
of the Court is ousted, not by the mere assertion of the 
existence of the circumstances under which the Court loses its 
jurisdiction, but upon proof of their actual existence. As 
illustrations of the application of this doctrine, it is sufficient 
to refer to the cases of Hurree Persad Make v. Koonjo Behary 
Shaha (2) , Chunder Koomar Mundul v. Bahur Ali Khan (3) , Sashti 
Ohamn Chatter jee v. Tarak Chandra Chatter jee (4), Mahomed 
Wahiduddin Y, Hakiman (5), and to the observations of Mr. 

Justice Willes in Mayor of London v. Cox (6). If the juris- 
diction of the Court is disputed, the matter must be judicially 
investigated. The view we take is supported by the observa- 
tions of Mr. Justice Pigot in Mahomed Medhi v. Zoharra Begum 
(7), where that learned Judge pointed out that when a person 
who is a stranger to the suit seeks to retain possession as against 
the Receiver appointed at the instance of the parties to the 
litigation, it is proper for, and perhaps absolutely incumbent on 
the Court to make an order for an enquiry, because whatever 
may be the least expensive course, consistent with satisfactory 
enquiry, ought to be adopted in order that the Court shall not 

(1) (1905) 2 0. L. J. 431, 437. (4) (1871) 8B. L. It. 315. 

(2) (1862) Marshall 99. (5) (1898) I. L. R. 25 Oalc. 757. 

(3) (1868) 9 W?'. R. 598. (6) (1867) L. B. 2 H. L. 239, 261, 26.3. 

(7) (1889) I. L.R, 17 Calc. 285. 
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1909 by its dominant power hold the property on which the parties 
Hupsoisr to the suit have no claim and hold it in despite of the real owners ; 
Mobgatst. Court can find out who the real owners are, it should 

do so and in the least expensive manner. No doubt, when the 
question arises whether the Court should remove from pos- 
session a person who is a stranger to the suit, the Court has a 
discretion which must be exercised judicially and not arbi- 
trarily. But the view that the mere assertion of a paramount ^ 
title compels the Court to withhold its hands cannot be sup- 
ported. Substantially the same principle has been adopted 
in tho English and American Courts. Thus, it has been ruled 
in England that although the effect of the appointment of a 
Receiver is to remove the parties to the action from the 
possession of the property, if at the time when a Receiver is 
appointed, a party claiming a right in the subject-matter under 
a title paramount to that under which the Receiver is appointed 
is in possession of the right which he claims, the appointment 
of the Receiver leaves him in possession : Evelyn v. Lewis (1), 
Bryant v. Bull (2), Wells v. Kilfin (3), UnderTiay v. Mead (4). 

In the American Courts, also, when a Receiver comes into 
conflict with third persons, such third persons are, it appears, 
permitted to come in and be heard in relation to their interests 
or they are given leave to bring a suit against the Receiver 
to test the question of their rights. In other words, as 
observed in Alderson on Receivers, section 193, ‘Hhe Court 
wiU, in general, entertain such an application on affidavits only 
where it clearly appears that the adverse possession began 
subsequent to the commencement of the action and is there- 
fore subject to the decree or order which has been made, 
or where the person holding the property has no legal right ; 
but, as a rule, wherever the testimony is conflicting, and there 
is a reasonable ground for difference of opinion as to which 
.' is entitled to possession of the property,: the Court wiH hot '^;:v 
assume to try the title by, hearing a motion for a writ of' -' ; ,-^ 

(3) (1874) L. R. 18 Eq. 298. 

(4) (1887) 20 Q. B. D. 209, 


(1) (1844) 3 Hare 472. ■ 

(2) (1878) 10 Ch. P. 15^. 
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assistance ” : Musgrave v. Gray {!), Gdpeke v. Milwaukee (2), 

Vincent V. Parker (3). It is obvious, therefore, that we must Hudson 
determine whether the Receiver is entitled to possession as mokgak, 
against the appellant ^ by the application of the test, whether 
or not the parties to the suit or some or one of them have or 
has a present right so to remove him. 

The second ground taken on behalf of the appellant raises 
the question, whether he has a possessory lien entitled to pre- 
cedence over the right to possession of the Receiver. As we 
have already stated, the appellant founds his claim on the 
lien of an agent, while the respondent strenuously contends 
that he was merely a servant and not an agent. It is un- 
necessary for our present purposes to determine this question, 
and in view of the possible litigation between the parties in 
which the true character of the status of the appellant may 
be in controversy, we ought not to prejudge it. We shall 
assume, therefore, that the appellant was an agent of the Com- 
pany within the meaning of sections 217 and 221 of the Indian 
Contract Act. But the question still remains, whether he has 
a preferential title to possession as against the Receiver. This 
brings us to the consideration of the third point taken on 
behalf of the respondents. 

It is well settled that the possessory lien of an agent attaches 
only upon goods or chattels in respect of which the principal 
has, as against a third person, the right or power to create a 
lien ; such lien is confined to the rights of the principal in the 
goods or chattels at the time when it attaches and is subject 
to all the rights and equities of third persons available against 
the principal at that time. We need not consider the case of 
money or negotiable securities deposited with the agent, be- 
cause no question as to how far they may be affected by the 
rights or equities of third persons arises in the case before us. 

It is sufficient to say that the lien of the agent on property and 
goods is only given against third parties so far as the principal 

(1) (1898) 123 Aiabaina 376^ ^ (2) (I860) U Wis. 454. 

82 Am. State Rep. 124. (3) (1838) 7 Paige N. Y. 65. 
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m himself Las rights and interests in the property: Attorney 
General v. Freeman (1), Attorney General v. Walmsley ( 2)3 
a*GAN, Manning ford v. Tale'inan (3), In re Llewellin (4), Pent v. 

Clayton (5). Upon the assumption, therefore, that the appel- 
lant has a lien, he can enforce it subject to the rights of the 
parties as they existed at the moment when his lien accrued. 

His services were dispensed with on the 26th May 1908 and 
any possible lien, therefore, which he can claim accrued on 
that date. The Receiver, however, had been appointed on the 4 

12 th May previously, and it admits of no doubt that his title 
to possession accrued on that date ; for as regards the rights 
of third persons, the appointment of a Receiver does not take 
effect or date back by relation to a period prior to his appoint- 
ment. It seems to us also that the appointment of the Receiver 
is complete on the entry of an order of appointment, although 
he may not be able to take actual possession of the property 
until the security is approved. The Receiver, therefore, took 
the property as it was on the 1 2 th May 1 90 6 , for where property , 
on which there are valid liens existing at the time of 
his appointment, has come into possession of the Receiver, 
the Receiver must clearly hold the same subject to such liens, 
and his appointment cannot divest the lien previously ac- 
quired in good faith, — a view which we find has been taken by 
the Supreme Court of the United States : Quincy v. Humph- 
reys ( 6 ) ; High on Receivers, section 138 ; Beach on Receivers, 
section 202 . Now what was the condition of the property 
on the 12 th May 1908 ? On that date there was a valid 
English mortgage created in favour of the plaintiffs, on the 
the 22 nd January 1908, under which the mortgagees were 
entitled to possession upon default of payment and to have 
a Receiver appointed by the Court. On what principle, then, 

■ can it be contended 'that: the lien of the appellant,' assuming : 

that he has a statutory lien as an agent under sections 217 and 
221 of the Indian Contract Act, prevail against the rights of 

(1) (1843) 11 M. & W, 694. (4) [1891] 3 Gii. 145. 

(2) (1843) 12 M. & W. 179. (5) [1906] 1 Oh. 659. 

■, ; , id) (1845).l'Ooll. 670V,'66B,;:B. 239. ■■ ■■ (6) (1891) 145 I7."S. 82..; ' ■ ' 
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the mortgagees ? It was suggested that the lien under which 
the plaintiff claims, came into existence on the 14th May 1908 
when the Company went into liquidation, because from that 
moment the Company must be taken to have, by implication, 
dispensed with his services. Even if we assume this contention 
to be correct, it does not in any way affect the question at 
issue, because in the view we take, the Men set up by the 
appellant cannot prevail either over the rights of the mortga- 
gees or of the title to possession of the Receiver appointed at 
their instance. We must hold, therefore, that although the 
appellant is a stranger to the mortgage suit, he is liable under 
section 503 of the Code to be removed from possession, because 
at the time when the Receiver was appointed, his lien had 
not accrued, and the mortgagees plaintiffs had a present right 
to remove him. 

The result is that the appeal fails and must be dismissed 
with costs. 

The Rule which was obtained for an ad interim stay of 
proceedings must also be discharged. We make no order as 
to costs in the Rule. 
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Appeal dismissed^ 
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Before Mr, Justice Mookerjee and Mr. Justice Oarfiduff. 

ANANDA KISHORE OHOWDHRY 

V. 

DAIJE THAKURAIN.* 

Partitiofir — Estates Partition Act {Bengal VIII of 1876) ^ s. 63, and {Bengal V 
of 1897), s. 2, cl. (b)— 'Private Partition — Partition Proceedings commenced 
under Act V of 1876 {B.G.) loheiher governed by Act V of 189.7 (B.G .) — 
Partition by Collector, whether open to objection — Limitation Act {XV of 
1877), Sell. II, Art. 14 — Order-Sheet, ex parte entry in — Specific Relief Act 
(I of 1877), s. 42 — Dispossession during pendency of suit — Plaint, amend- 
ment of. 

Where a partition proceeding commenced under s. 63 of Act VIII of 1876 
(B.G.) before Act V of 1897 (B.C.) came into operation, and the Subordinate 
Judge decided that the suit vras not maintainable under the provisions of 
Act V of 1897 (B.C.) : 

ifeW, that under s. 2, cl. (5), Act V' of 1897 (B.C.), where a suit had been 
instituted under Act VIII of 1876- (B.C.), all subsequent proceedings for 
partition must be carried on under Act VIII of 1876 (B.G.) as if Act V 
of 1897 ''(B.C.) had not been passed,. and the question of the maintainability 
of the suit should have been determined with reference to the provisions not 
of Act V of 1897 (B.G.) but of Act VIII of 1876 (B.G.) 

Where , an application for partition fulfilled the requirements of ss. 18 
and 19 of Act VIII of 1876 ,(B.O.) and objection under s. 12 of Act VIII of' 
1876 ,(B.C.) was disalowed by the Collector, and the order of the Collector was 
upheld by the Board of Revenue, and the partition was proceeded with : 

Held, that .under s. 12. of Act VIII of 1876 (B.C.) the Collector had no 
jurisdiction to make the partition. 

Where the Board of Revenue on appeal decided that the private partitio,n 
set up was not established and the Collector proceeded .with the partition, 
and subsequently' in a suit to set aside the partition by the Collector it was 
decided by the Subordinate Judge that the finding of the reali ty of the alleged 
partition by the Revenue Court was conclusive and that the Civil Court had 
no jurisdiction to investigate the competency of the Collector to make the 
partition in view of s. 12 of Act VIII of 1876 (B.C.) : 

HeZd, that the Civil Court was competent to decide the matter in con*, 
troversy, and that, therefore, the suit was maintamable, 

. V V ’♦'Appeal, from Original .Decree, No;' 172 of- 1 907 ,. against the decree, of 
Ambika -Oharan Dutt,.Add.l. Sub. Judge of Darb'hanga, dated March 9, 1907, 
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Where in a partition suit commenced under Act VIII of 1876 (B,C.), the 
provisions of s. 25 of Act V of 1897 (B.C.) were applied, and it was decided 
that the suit was barred ; 

Held, that provisions of s. 25 of Act V of 1897 (B.C.) were not applicable but 
the corresponding section of Act VIU of 1876 (B.C.), and that the suit was not 
barred under that section or under Art. 14 of the Limitation Act (XV of 1877). 

Laloo Singh v. Parn% Ghander Banerjee (1), Raj Ghandra Roy v. Fazijuddin 
Hossein (2), Narendra Lai Khan v. Jogi Hari (3) and AUmuddin v. Ishan 
Ghandra Dey (4) referred to. 

Parhati Nath DiMt v. Rajmohun Diitt (5) distinguished. 

An ex parte entry in the order-sheet of the Collector is no evidence of posses- 
sion of a party. 

Mir Tapurah Hossein v. Qopi Narayan (6) referred to. 

An amendment of the plaint would be allowed when the plaintiff had 
been dispossessed during the pendency of the suit, so as to make it appro- 
priate to a suit for possession. 

Jugdeo Singh v. Hahihullah Khan (7) followed. 
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Appeal by Ananda Kisbore Chowdhry and others, the 
plaintiffs. 

The plaintiffs appellants are the members of a joint 
Hindu family and the owners and proprietors of 8 annas share 
of Mehal Rohan Bhowanipur, original with dependencies 
pargana AMs, bearing Touzi Nos. 1 and 2, and the defend- 
ants respondents, the owners of the remaining 8 annas share 
of the said mehal. 

The plaintiffs alleged that the said mehal had been parti- 
':ioned between the ancestors of the plaintiffs and the defend- 
ants and the plaintiffs’ ancestors and thereafter the plaintiffs 
held possession of the 8 annas share of the said mehal which 
fell to their lot, and that the said privately partitioned 'putties 
were settled and confirmed by a judgment of the Subordinate 
Judge of the Tirhut, dated the 5th July 1856 ; and that 
under a survey operation wMoh was completed in 1309 
the private partition was allowed to stand, except that 129 
bighas 10 cottas 8 dhur of land of the said mehal were kept 
■joint by the^ Survey officers. 

(1) (1896) 1. L. R. 24 Calc. 149. (4) (1906) L L, R. 33 Calc. 693. 

(2) (1904) I. L. R. 32 Calc. 716. (5) (1901) I. L. R. 29 Calc. 367. 

(3) (1905) I. L. R. 32 Calc. 1107. (6) (1907) 7 C. L. J. 251, 262. 

(7) (1907) 6 a L. L 612. 
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1909 It was also alleged that partition proceedings started by 

Ahaitoa the defendant in 1884 before the Collector of Darbhanga, the 
plaintiffs’ objection that the mehal had already been privately 
Dawb partitioned, and that the Collector could not partition it 
Thakttbain. again prevailed, and the petition for partition dismissed on the 
14th of July 1895. But on appeal by the defendants to the 
Commissioner of Patna, the order of the CoUeetor was reversed 
and the partition proceedings ordered to be proceeded with, 
and the same was confirmed, on appeal, by the Board of 
Revenue subsequently. 

The cadastral-survey operations commenced in 1307 
Fusli, corresponding with 1899-1900, and the putties of the 
plaintiffs and the defendants as formerly partitioned under 
the private partition allowed to remain in tact, and the ob- 
jections of the defendants to the same rejected, and the order 
made absolute on the 22nd February 1899 : that thereafter 
the partition proceedings were again taken up, and the 
plaintiffs filed an objection on the basis of the aforesaid survey 
papers, which was rejected on the 25th April 1902; and an 
appeal by the plaintiff from the said order was dismissed by 
the Commissioner on the 25th September 1902. 

The Deputy Collector proceeded with the partition pro- 
ceedings. The plaintiffs thereupon filed an objection on the 
23rd September 1904, which wasrejectedon the SrdApril 1905, 
and the appeal against the said order dismissed by the Collector 
on the 26th April 1905, and by the Commissioner on the 31st 
July 1905, and by the Board of Revenue on the 21st December 
1905. The partition proceedings went on and the case was sent 
up to the Collector of Darbhanga under section 58 of Act V of 
1897 (B.C.) for his approval of the taktabandi, in the absence of 
the plaintiffs, and the same was approved of by the Collector on 
the 8th March 1906. The plaintiff thereupon brought the 
present suit for a declaration that the properties, the subject- 
matter of the suit, having been privately partitioned, could not 
be partitioned again by the Collector under the Estates Partition 
Act. The Subordinate Judge dismissed the plaintiffs’ suit. 
Against that decision the plaintiffs appealed to the High Court. 


M 
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Babu Jogesh Chandra Roy and Rajendra Charulra Ouha, i909 
for the appellants, contended, that the suit wa.s not main- Ananda 
tainable under the provisions of Act V of 1897 ; secondly^ Chowdhry 
that it was barred by limitation under section 25 of Act A" x)AijE 
of 1897 ; thirdly, that under section 119 of Act V of 1897 Thakubaik. 
the plaintiffs were precluded from questioning the validity 
of the order made by the Hevenue Court ; and fourthly, that 
the suit was barred under section 42 of the Specific Relief Act. 

Bahu Satish Chandra Chose, for the respondents, con- 
tended that the decision of the Revenue Courts upon the 
question of the reality of an alleged private partition was 
conclusive between the parties, and the Civil Court had no 
jurisdiction to investigate whether or not it was competent 
to the Collector to make the partition in view of the provisions 
of section 12 of Act VIII of 1876 read with section 148 of that 
Act. Reference was made to sections 11, 21, 31, 32 and 149 
of the same Act and to Raj Naram Das v. Shama Nando Das 
Chowdhry (1). 

Mookeejee a-eb Caenbuee JJ. This is an appeal on 
behalf of the plaintiffs in a suit for declaration that the immova- 
ble properties, which form the subject-matter of litigation, 
had been privately partitioned and could not form the subject- 
matter of partition by the Collector under the Estates Partition 
Act. There has been no investigation into the facts of the 
case, but the Subordinate Judge has dismissed the suit on 
several preliminary grounds, namely, first, that the suit was 
not maintainable under the provisions of Act V of 1897 ; 
secondly, that it was barred by limitation under section 25 
of that Act ; thirdly, that under section 119 of the Act, the 
plaintiffs were precluded from questioning the validity of the 
order for partition made by the Revenue Court; and fourthly, 
that the suit was barred under section 42 of the Specific Relief 
Act. 

The plaintiffs have appealed to this Court, and on their 
behalf it has been contended that the view taken by the 

(1) (1899) I. L, R. 36 Oalc. 845. 
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1909 It was also alleged that partition proceedings started by 

Anahba the defendant in 1884 before the CoUeetor of Darbhanga, the 
plaintifis’ objection that the mehal had already been privately 
d«jb! partitioned, and that the Collector could not partition it 
Thaettrain. again prevailed, and the petition for partition dismissed on the 
14th of July 1895. But on appeal by the defendants to the 
Commissioner of Patna, the order of the CoUeetor was reversed 
and the partition proceedings ordered to be proceeded with, 
and the same was confirmed, on appeal, by the Board of 
Revenue subsequently. 

The cadastral-survey operations commenced in 1307 
Fusli, corresponding with 1899-1900, and the futties of the 
plaintiffs and the defendants as formerly partitioned under 
the private partition allowed to remain in tact, and the ob- 
jections of the defendants to the same rejected, and the order 
made absolute on the 22nd February 1899 : that thereafter 
the partition proceedings were again taken up, and the 
plaintiffs filed an objection on the basis of the aforesaid survey 
papers, which was rejected on the 25th April 1902; and an 
appeal by the plaintiff from the said order was dismissed by 
the Commissioner on the 25th September 1902. 

The Deputy Collector proceeded with the partition pro- 
ceedings. The plaintiffs thereupon filed an objection on the 
23rd September 1904, which was rejected on the 3rd AprU 1905, 
and the appeal against the said order dismissed by the CoUeetor 
on the 26th April 1905, and by the Commissioner on the 31st 
July 1905, and by the Board of Revenue on the 21st December 
1905. The partition proceedings went on and the case was sent 
up to the CoUeetor of Darbhanga under section 58 of Act V of 
1897 (B.C.) for his approval of the taktabandi, in the absence of 
the plaintiffs , and the same was approved of by the Collector on 
the 8th March 1906. Ihe plaintiff thereupon brought the 
present suit for a declaration that the properties, the subject- 
matter of the suit, having been privately partitioned, could not 
be partitioned again by the CoUeetor under the Estates Partition 
Act. The Subordinate Judge dismissed the plaintiffs’ suit. 
Against that decision the plaintiffs appealed to the High Court. 
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Bahu Jogesh Chandra Roy and Rajendm Chandra Gnha, 
for the appellants, contended, that the suit was not main- 
tainable under the provisions of Act Y of 1897 ; secondly^ 
that it was barred by limitation under section 25 of Act V 
of 1897 ; thirdly, that under section 119 of Act V of 1897 
the plaintiffs were precluded from questioning the validity 
of the order made by the Revenue Court ; and fourthly, that 
the suit was barred under section 42 of the Specific Relief Act. 

Bahu Satish Chandra Chose, for the respondents, con- 
tended that the decision of the Revenue Courts upon the 
question of the reality of an alleged private partition was 
conclusive between the parties, and the Civil Court had no 
jurisdiction to investigate whether or not it was competent 
to the Collector to make the partition in view of the provisions 
of section 12 of Act VIII of 1876 read with section 148 of that 
Act. Reference was made to sections 11, 21, 31, 32 and 149 
of the same Act and to Raj Naram Das v. Shama Nando Das 
Chowdhry (1). 


1909 

.Ananda 
Kishore 
Chowdhby , 

V. 

Daije 

Thakurain. 


Mookeejee and Caenbuee JJ. This is an appeal on 
behalf of the plaintiffs in a suit for declaration that the immova- 
ble properties, which form the subject-matter of htigation, 
had been privately partitioned and could not form the subject- 
matter of partition by the Collector under the Estates Partition 
Act. There has been no investigation into the facts of th# 
case, but the Subordinate Judge has dismissed the suit on 
several preliminary grounds, namely, first, that the suit was 
not maintainable under the provisions of Act V of 1897 ; 
secondly, that it was barred by limitation under section 25 
of that Act ; thirdly, that under section 119 of the Act, the 
plaintiffs were precluded from questioning the validity of the 
order for partition made by the Revenue Court ; and fourthly, 
that the suit was barred under section 42 of the Specific Relief 
Act. 

The plaintiffs have appealed to this Court, and on their 
behalf it has been contended that the view taken by the 

■.92V'; 
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Subordmate Judge on each of the above points is erroneous 
and that the case ought to be tried on the nierits. In our 
opinion, this contention is well-founded and must prevail. 

It is obvious as regards the first ground that the Subordi- 
nate Judge has committed a serious error in applying the provi- 
sions of Act V of 1897 to the circumstances of this case. It 
appears that proceedings were commenced before the Collector 
for partition of the estate so far back% as 1884 , and from the 
papers placed before us, it is fairly clear that the order under 
section 63 of Act VIII of 1876 , which was in force when the 
partition proceedings were commenced, must have been made 
before 1897 when the Act now in force came into operation. 
We hold, therefore, that under section 2, clause (&) of Act V of 
1897 , all subsequent proceedings for partition must be carried 
on under Act VIII of 1876 , as if Act V of 1897 had not been 
passed. It foUows consequently that the Subordinate Judge 
ought to have determined the question of the maintainability 
of the suit mth reference to the provisions, not of Act V of 
1897 but of Act VIII of 1876 . Now, let us turn for a moment 
to the provisions of Act VIII of 1876 and see whether the 
present suit is barred. Section 12 of Act VIII of 1876 
provides that no partition of an estate in which private divi- 
sion has already been made is to be made by the Collector 
except on a joint petition of all the proprietors or by an order 
of the Civil Court. In other words, in a case in which it is 
established that an estate has been privately partitioned, 
the Collector has no jurisdiction to partition it again under 
the Estates Partition Act, except in one or other of two con- 
tingencies, namely, either upon the joint petition of all the 
proprietors or by the order of the Civil Court. Section 21 pro- 
vides that, if, in the opinion of the Collector, the application 
for partition fulfils the requirements of sections 18 and 19, 
that is, is in proper form and is accompanied by the necessary 
documents, and if in his judgment there does not appear to be 
any objection to the making of the partition, he may invite 
objections thereto — one of the objections may be under sec- 
,tioh 18 of the Act, for any of the proprietors' upon issue of 
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of tlie Civil Courtj makes it fairly obvious that a.n order under 
section 32 of the description now before us was not intended to 
be excluded from challenge in a Civil Court. Incur opinion the 
policy which underlies section 149 is clearly against the con- 
tention of the respondent. The object obviously is to exclude 
the jurisdiction of the Civil Court in cases where the question 
relates to the division of the Government revenue or to the 
details of the partition. Where, however, the question raised 
goes to the very root of the matter and relates to the juris- 
diction of the Collector to make a partition in spite of the 
provisions of section 12 of the xAct, it is impossible to hold 
that the Civil Court is not competent to decide the matter in 
controversy between the parties. The view taken by the 
Subordinate Judge that the suit is not maintainable cannot, 
therefore, be supported. 

The second ground upon which the Subordinate Judge has 
dismissed the suit is that it is barred by limitation under section 

25 of the Estates Partition Act. Here also the Subordinate 
Judge has fallen into error in relying upon the provisions 
of Act V of 1897. The question, however, remains whether 
the suit is barred under the corresponding section of Act VIII 
of 1876. Section 26 of that Act provides that no suit insti- 
tuted in a Civil Court by any person claiming any right or 
title in the parent estate after the lapse of four months 
from the issue of an order of the Collector under clauses (a) and 
(b) of section 24 or after the lapse of four months from the 
issue of an order of the Collector under section 31 declaring 
the estate to be under partition, shall avail to stay or affect 
the progress of any proceedings which shall have been taken 
under the Act for the partition of the estate ; and all rights 
which may be conferred on any person by the final decree in 
such suit shall be subject to such proceedings in the manner 
hereinafter provided. This section has to be read with the 
provisions of section 24, and if the two sections are taken to- 
gether, mere cannot, m our opinion,' be any doubt that section 

26 has no application to the circumstances of the present case. 
Section 24 prescribes the procedure to be followed when the 
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objection raises any question of title or right. Section 26 1909 

then provides that if the objector institutes a suit to have his Ananda 

title or right established, and if he succeeds in the litigation, chowbIby 

the decree of the Civil Court is to be subject to the result of the baije 

partition proceedings before the Collector ; in other words, Thakuraik. 
the successful litigant before the Civil Court takes the allot- 
ment which would otherwise have fallen to his opponent. It 
is clear, therefore, that the suit is not barred by the provisions 
of section 26 of Act VIII of 1876, nor can it be suggested that 
the suit is barred under the provisions of Art. 14 of the Limit- 
ation Act. That article no doubt provides that a suit to set 
aside any act or order of an ofScer of Government in his 
official capacity, not otherwise expressly provided for, must 
be commenced within a year from the date of the act or order. 

It has been held, however, in the cases of Laloo Singh v. 

Puma Ghander Banerjee (1), Raj Chandra Roy v. Fazijuddin 
Hossein (2), Narendra Lai Khan v. Jogi Hari (3) and 
AUmuddin v. Ishan Chandra Dey (4) that an order made with- 
out jurisdiction is a nullity and need not be set aside; to an 
order of this description, Art. 14 has no application. The 
case of Parhati Nath Dutt v. Rajmohun Dutt (5) in which an 
apparently contrary view was taken is really distinguishable. 

In that case it was held that a suit by a party to an enquiry 
under section 116 of Act VIII of 1876 (against whom there 
has been an adverse decision of the Revenue authorities), 
for a declaration that the land was part of his howla, was 
governed by Art. 14. There, however, the Revenue authorities 
had jurisdiction to pass the order, and as the plaintiff was a 
party to the order, it may be suggested that he was bound 
to set it aside before he could ask for any relief. If the con- 
tention of the plaintiff in the case before us is well-founded, 
that is, if it is established that there was a private partition 
as alleged in the plaint, the order of the Collector was clearly 
without jurisdiction in view of the provisions of section 12 of 

(1) (180(>) I. L. R. 24 Calc. 149. (3) (1905) I. L. R. 32 Calc. 1107. 

(2) (1904) X. h. R. 32 Calc. 716. (4) (1906) I. L. K. 33 Calc. 693. 

(5) (1901) I. L. R. 29 Calc. 367. 
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Act VIII of 1876; and it would be wholly unnecessary for 
the plaintiff to have such order set aside. The suit is, there- 
fore, not barred under Art. 14 of the Limitation Act. 

The next ground upon which the Subordinate Judge 
has held that the suit is not maintainable is equally unfounded, 
for he has proceeded upon the provisions of section 119 of the 
Estates Partition Act, which has no application. This ground, 
therefore, cannot be supported. 

The fourth and last ground upon which the Subordinate 
Judge has dismissed the suit is that as the defendants are in 
possession, the plaintiff cannot maintain a declaratory action, 
and, therefore, in view of the provisions of section 42 of the 
Specific Relief Act, the suit is bound to fail. It is pointed out, 
however, that upon the question of possession of the defendants, 
there is really no evidence on the record. The Subordinate 
Judge has relied apparently upon an entry in the order- sheet 
of the Collector to the effect that possession has been delivered 
to the defendants. In view, however, of the decision of this 
Court in Mir Tapurah Hossein v. Gopi Narayan (1) the entry 
in the order-sheet of the Collector is no evidence that the defend- 
ants are in possession. If the defendants allege that they 
are in possession the fact has to be proved. No doubt they 
may produce the return of the peon who is alleged to have 
given them possession, and the peon may also be examined. 
But the ex parte entry in the order-sheet by itself is no proof 
of possession as against the plaintiff’. Apart from this con- 
sideration, however, it is fairly clear that if the defendants 
are now in possession, they must have obtained possession 
during the pendency of this suit. It is worthy of note that 
the order of the Collector which recites that possession has been 
delivered was made on the 29th January 1907 while the suit 
had been commenced on the 9th April 1906. The suit, there- 
fore, could not be affected by an event which happened during 
its pendenoy : MamBatan SahuY. Mohant Sahu (2) and Waman 
Bao Damodar Y, Biistomji Edalji (3). The plaintiff, however, 


„(!) (1907). 7 C., L. J, . . (2). (1907) 6 0. L. J, 74. 

. (S) (1896) I. L. R. 21 Bom. 701. 
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would be entitled, under circumstances like these, to ask for 1909 
eave to amend the plaint so as to make it appropriate to a a™a 

^ or possession. This is clear from the decision of this Court 

m V. HaUbullah Khan Reliance was again 

placed by the respondents upon the decision of this Court in ThakubLn 
^^^^^^^olRajNaramDasY.ahiTmNandoDasGhowdhrym 

w ich however, has been subsequently set aside on review.* 

Vt If that judgment were good law, the present case is 
clearly distmguishable, because there the dispossession had 
taken place before the suit was commenced ; here the disposses- 
sion If any, must have taken place after the commencement 
of the suit and the plaintiff cannot in any view be blamed 
tor frammg it as a declaratory action. 

The result, therefore, is that this appeal must be allowed 
the judgment and decree of the Subordinate Judge set aside’ 
and the case remitted to him to be tried on the merits. The 
appellants are entitled to their costs in this Court. 

As the suit was dismissed by the Court below on a pre- 
Iimmary ground, we direct that the Court fees paid by the 
appellants on the memorandum of appeal to this Court be 
returned to them under section 13 of the Court Fees Act. 

Appeal allowed. 


S. A. A. A. 


0) (1»7) . C. L. M2 ,2, 

* Sen I, L. R. 33 Cale. 1362. 
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Before Mr. Justice Harington. 

FINLAY MUIR & Co. 

V. 

RADHAKISSEN GOPIKISSEN.* 

Contract — Sale of Goods hy Description — Appropriation by Vendo?'— Refusal to 
tahe Delivery — Reference to Arbitration — Evidence of Assent- — Action for 
Goods bargained and sold — Suit for Price — Contract Act {IX of 1872), s. 120* 

Wliero in a contract for the sale of goods description the property in the 
goods has passed to the buyer, section 120 of the Indian Contract Act does 
not deprive the seller of the form of action for goods bargained and sold, 
and such an action can be brought for the price of the goods, on the buyer 
refusing to take delivery. 

Mitchell Reid db Co. v. Buldeo Doss Khettry (1) distinguished. 

A letter of reference signed by both buyer ar.d seller, requesting arbitra- 
tors to ascertain whether certain specific bales of goods, appropriated by the 
seller to the contract, are inferior in quality to the goods deliverable under the 
contract, and whether an allowance ought to be made, is evidence of assent 
by the buyer to the appropriation. 

Obiginal Suit. 

This suit was instituted by tlie plaintiffs’ firm, Messrs, Finlay 
Muir & Cg., for the price of certain goods bargained and sold. 

By a contract dated March 7th, 1908, the plaintiffs agreed 
to sell and the defendants to buy fifteen bales of grey C. B. 
dhooties of a certain size and quality at Be. I per pair, for 
shipment in April-May 1908, each instalment to be considered 
a separate contract, delivery to be taken by the buyers 
within 90 days from arrival, the goods to be paid for in cash 
on or before delivery or on demand or after delivery, at the 
option of the sellers. Provision was made in the contract for 
interest and the extension of time allowed for delivery. Certain 
other material provisions in the contract were as follows 
, (2), If the. goods are not taken delivery of and paid for as 

herein agreed, the sellers may re-sell them or any portion of 

Original Civil Suit No. 58 of 1909. 

(1) (1887) I. L. B. 15 Calc, h 
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them or at their option cancel this contract, and they have 
absolute discretion as to when and how to re-seli the goods ; 
any dispute as to damage, difference, inferiority, short quantity 
or measure or defect or amount of allowance to be referred to 
the Bengal Chamber of Commerce, whose decision shall be 
accepted by both parties as final and conclusive.’’ 

“ (5) If the goods or any portion of same are shipped prior 
to the time stipulated, the buyers will not have the right of 
cancelling but will get extension of godown delivery if required 
for the period the goods are shipped prior to the time con^ 
tracted ford’ 

A number of bales of dhooties which had been shipped 
from England in the SS. Sparta by the plaintiffs’ firm on the 
4th March 1908, arrived in Calcutta on the 15th April. Fifteen 
bales out of this lot were selected by the plaintiffs’ sale- 
master to be delivered to the defendants in fulfilment 
of the contract of the 7th March, and were divided into two 
lots — eight bales for the April shipment and seven bales for 
the May shipment. Out of the first lot of eight bales the 
defendants took delievery of two bales on the 16th April. 
An ezXtension of time was granted under the terms of the con- 
tract for taking delivery of the remaining bales, which were 
to be delivered, six bales by the 13th August and the remain- 
ing seven bales by the 12'tli September 1908. 

It was alleged by the defendants that, in ignorance of the 
actual date of shipment, they took delivery of the two bales 
for the purpose of satisfying themselves as to the quality and 
description of the consignment. 

A few days after the two bales had been delivered, the 
defendants complained that they were inferior to sample and 
were damaged by mildew. An allowance of Rs. 15 per bale 
was accordingly made by the plaintiffs for mildew damage. 

On the 22nd April 1908, a letter of reference, signed both 
by the plaintiffs and defendants, was submitted to the Bengal 
Oliainber of Commerce. It was contended by the plaintiffs 
that this was a submission of the disputes between the parties 
to the arbitration of the Bengal Chamber of Commerce under 
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clause 2 of the contract. The defendants contended that it, 
was only for the purpose of surveying the goods to estimate 
the amount of allowance, which the plaintiffs should recom- 
mend their Home office to pay the defendants. The letter 
was addressed to the Registrar, Tribunal of Arbitration, Bengal 
Chamber of Commerce, and was as follows: “ Under Regula- 
lation I, Part II of the Regulations of the above Tribunal, we 
the undersigned hereby apply for the appointment of two 
arbitrators and the issue of an award. We give particulars 
of the dispute below.” The letter related to the inferiority 
in quality of the whole fifteen bales and the question of mil- 
dew damage was struck out. On the 6th May 1908, the 
arbitrators made their award to the effect that they found 
the goods were a fair tender in every respect and directed the 
buyers to take delivery of the same in terms of the contract. 

On the 25th July 1908, the defendants’ attorney wrote to 
the plaintiffs, stating that the defendants had ascertained that 
the goods tendered were not of the shipment contracted for, 
and claiming to cancel the contract on that ground. 

In reply, the plaintiffs disputed the defendants’ right to 
take this course. Further correspondence followed— the plaint- 
iffs pressing the defendants to take delivery of the thirteen 
bales remaining undelivered under the contract, the defend- 
ants refusing to take them, on the ground that they were not 
of the shipment contracted for. 

On the 21st January 1909, this suit was instituted by the 
plaintiffs for the sum of Rs. 7,971-9-6 being the price as well of 
the thirteen bales of dhooties which the defendants refused to 
take delivery of, as of the two bales delivered to the defend- 
ants, including interest. The claim of the plaintiffs for the 
price of the two bales delivered, was admitted by the defend- 
ants subject to an allowance for their damaged condition. 

Mr, BucJcland, for the defendants,. This suit has been 
wrongly framed for the price of goods in an action for goods 
bargained and sold. No such action could Me under the Indian 
Contract Act:. ■ 'Where a buyer wrongfully refuses to accept the 
goods sold to him, the seller’s 'only remedy under section 120 
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of the Contract Act, road with section’ 73, would be to sue 
for damages on the basis of the difference between the contract: 
and market rates and not for the price of the goods : Mitchell 
Reid ds Co. V. Buldeo Boss Khettry (1). Even if such an action 
would lie in India, it is essential, in order to found an action 
for bargain and sale, that the property in the goods should pass 
to the buyer, at the time the contract is effected. Subsequent 
appropriation would not be sufficient : Benjamin on Sale, 4th 
edition, pp. 1, 4, 5 ; Scott v. England (2), Atkinson v. Bell (3), 
Dixon V. Yates {4:), Simmons v. Swift Cort v. The Amher- 
gate Nottingham and Boston and Eastern Junction Railway 
Company (6). In the present case, the property in the goods 
admittedly did not pass to the buyers at the time the con- 
tract was made. It is submitted that the property in the 
goods never did in fact pass to the buyers, who consistently 
refused to take delivery. There was no evidence of assent 
on the part of the buyers to the appropriation of the sellers : 
the letter of request did not amount to assent to appropriation ; 
Mirabita v. Imperial Ottoman Bank (7). Lastly, the tender 
was bad. Inasmuch as the contract was made on the 7th 
March 1908, and the goods were shipped on the 4th March^ 
shipment before the date of the contract could not be said 
to be shipment under the contract. 

Mr. Stokes {Mr. B. C. Mitter with him), for the plaintiffs. 
The Indian Contract Act does not deprive a seller of the form 
of action for goods bargained and sold, or disentitle him from 
suing for the price of goods. Precedent No. 10 in Schedule 
IV of the Civil Procedure Code of 1882 provides a form of 
pleading in such an action. Mitchell Reid ds Co. v. Buldeo 
Doss Khettry {!) can have no application, as in that case it was 
found the property in the goods had not passed to the buyer. 
The proposition that an action for goods bargained and sold 
does not lie unless the contract consists of a perfect sale, is 
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(1) (1887) I. L. R. 15 Calc. 1. (4) (1833) 5 B. & Ad. 313, 340. 

(2) (1844) 14 L. J. Q. B. 43. (5) (1826) 5 B. Sr 0. 857, 864. 

(3) (1828) 8 B. Sr. 0. 277. (6) (1851) 20 L. J. Q. B. 460. 

(7) (1878) L. R. 3 Ex. D. 164, 
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unsupported by authority. “ Sale ” by section 78 of the Con- 
tract Act also includes an agreement for sale. An action for 
bargain and sale lies the moment the property in the goods 
has passed to the buyer, whether this occurs at the time of 
contract or subsequently : see Rohde v. Thwaites ( 1) which 
has been incorporated as an illustration to section 83 of the 
Indian Contv&ot Act, Clive Jute Mills Go. y. Ehrahim Arab {2), 
Juggernath Augtinvallah v. E. A. Smith (3). As regards the 
authorities cited against me, Scott v. Engla7id, (i) ia veallj 
in my favour, and Atkinson v. Bell {o), and Dixon v. Yates 
(6) have no application to the present case. It is submitted 
that the property in the goods did actually pass to the buyers. 
The contract itself gave authority to appropriate, and the goods 
were selected and appropriated by the vendors. The fact that 
the buyers disputed the quahty of the goods is evidence 
of their assent to the appropriation. The reference to arbitra- 
tion is conclusive of the assent of the buyers to the appro- 
priation. The admitted acceptance of the two bales by the 
buyers imphes assent: Buchanan y. Avdall (7). The defence 
as to shipment must fail in the face of clause s of the contract. 


Cur. adv. vult. 


Habington J. The plaintiffs’ claim is for the price of 
goods bargained and sold ; the defendants plead that the 
action does not lie and that the goods were not shipped under 
the contract. 

The facts which have been proved or admitted before me 
are that by a contract dated March 7th, 1908, the plaintiffs 
agreed to sell, and the defendants to buy 16 bales of grey C. B. 

dhooties of the size and quality described in the contract at 

Re. 1 per pair ; shipment to be in April-May 1908; dehvery 
to be taken within 90 days of arrival ; interest to be charged at 
12 per cent, on payments made after 45 days from actual delivery. 

(l) (IS37) fi B. & C. :J8S. , (4) (1844) 14 t. .1. y. H. 43. 

(:>) (IHiW) J. B. K. 24 Calc. 17 j. (S) (1828) 8 B. &. C. 277. 

GO { 1!I0(V) 1. .1.. B. 34 Calo. 173. (6) (1S33) .5 B. &. Ad. :?i:i. 

(7) (1875) 15 B. L. B. 276. 
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A number of bales of dhooties arrived in the BS. Sparta 
on April 15th.— fifteen bales out of this lot were selected by the 
plaintiffs’ sale-master to be delivered to the defenda.nts in fulfil- 
ment of this contract and were divided into two lots, eight bales 
for the April shipme.nt and seven bales for the May shipment. 

Out of the first lot of eight bales, the defendants took 
delivery of two bales on April 16th. An extension of time 
was granted under the terms of the contract for taking delivery 
of the remaining bales, which were to be delivered — six bales 
by August 13th and the remaining seven by September 12th. 
A few days after the two bales had been delivered, the defend- 
ants complained that they w^ere inferior to sample and were 
damaged by mildew. An allowance of Rs. 15 a bale was ac- 
cordingly made by the plaintiffs for mildew damage. The other 
questions were referred to the arbitration of the Bengal Cliambtn: 
of Commerce under the latter portion of clause 2 of the contract 
of March 7tli. The question of mildew damage was struck out 
in the letter of reference to the Chamber of Commerce. The 
plaintiffs say that this was because while they disputed the 
buyers’ complaints as to inferiority of quality, they were quite 
prepared to allow an abatement of price for any mildew damage 
which might be proved. The defendants say they consented 
to strike out the words, because the plaintiffs promised that if 
the goods were mildewed the contract should be cancelled. 

On this point I believe the plaintiffs and not the defendants. 
First, because I think it very improbable that the plaintiffs 
would have agreed to cancel the contract on account of mildew 
damage when it was customary in the trade, as stated by the 
defendants’ witnesses, to make an allowance in respect of such 
damage. Secondly, because the defendants have no 5 pleaded 
that the plaintiffs agreed to cancel the contract if the goods 
were proved to be damaged by mildew. Thirdly, because 
when the plaintiffs offered in their letter of October 17tli, 1908, 
to make any reasonable allowance for damaged bales, the 
defendants’ a.ttorneys ^\^h.ile objecting to take da.niiaged bales 
said nothing about any promise by the plaintiffs to cancel the 
contract if the bales were damaged. 
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' Tlio letter of reference to: the Bengal Chamber: of Commerce 
ts: signed, by the plaintiffs and by the defendants on' April 
ndj 1908, and related to the inferiority of quality of the 
lole fifteen bales. On May 6 th the arbitrators made an 
i^ard to the effect that they found that the goods were a fair 
ader in every respect, and that the buyers were to take 
livery of them under the terms of their contract. ' 

Nothing further was done until July 25th when Brojo Lai 
ookerjee wrote to the plaintiffs claiming to cancel the con- 
3 bct on the ground that the goods w^ere not of the shipment 
ntracted for. In reply, the plaintiffs disputed the defend- 
■ts’ right to take this course. 

Further correspondence followed : the plaintiffs pressing 
e defendant to take delivery of the bales under the contract, 
0 defendants refusing to take them on the ground that 
ey were not of the shipment contracted for. The corre- 
ondence ended with a letter of December 23rd, 1908, and 
. January 21st, 1909, the present suit was brought. 

In the course of the trial the award of the arbitrators was 
adered. It was objected to by Mr. Buckland on the ground 
dbt the agreement to submit to arbitration was contained in 
? contract of March 7th, and that contract did not bear the 
inna stamp required by Schedule I, Article 5 ( 6 ) of the Indian 
imp Act, 1899, and that as section 35 of the Act provides 
instruments not duly stamped shall be acted on by any 
fsoii having by consent of parties authority to receive evi- 
ace, the arbitrators were precluded from acting on it — ^tlieir 
ard, therefore, was made without authority and could not 
admitted. 

The plaintiffs contended that the contract of March 7th 
ng an agreement relating to the sale of goods fell within 
:emption (a) to Article 5 of the Schedule and did not require 
;tampj and relied on Kyd v. Mahomed ( 1 ). 

It is unnecessary to decide whether this objection is sound 
aot, because the admissibility of the award as evidence against 
defendants does not depend on the submission to arbitra- ' 

(i) (1891) I. L. R 15 Mad. 150. 
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tion contained in the contract. The letter of April 22nd j 
signed by the defendants (as well as the plaintiffs), contains 
a request to the Bengal Chamber of Commerce for the appoint- 
ment of two arbitrators and the issue of an award, and it sets 
forth in detail the buyers^ complaints, and gives the numbers 
of the particular fifteen bales (37081-95) covered by the contract 
as to which the dispute has arisen. This letter clearly does 
not require a stamp, and any award made in pursuance of the 
authority contained in that letter is evidence against any person 
who signed the letter authorising the making of the award. 
The award is admissible in evidence against the defendants. 

The learned counsel for the defendants contended that an 
action for goods bargained and sold would not lie, and that the 
only remedy the plaintiffs had was to sue for damages under 
section 120 of the Contract Act, and he cited the case of Mitchell 
Reid Co, v. Buldeo Doss Khettry {!). But that was a case in 
which the property in the goods had not passed and so, clearly, 
a claim for goods bargained and sold was not sustainable. 
It does not lay down the proposition that where goods 
answering the description of the goods contracted to be sold 
have been sold to the buyer, and the property has passed to 
him, no action for goods bargained and sold can be brought. 
Section 120 of the Contract Act does not deprive a seller of 
this form of action which is recognised under the Civil Pro- 
cedure Code of 1882 : see Schedule IV, Form 10. 

Next, the defendant says he can cancel the contract be- 
cause the goods were shipped before the contract was made. 

I do not think that this contention is sound, because the parties 
have by clause 5 of the contract agreed that shipment prior 
to the stipulated time shall not give the buyers the right of 
cancelling, and, further, I believe that when the defendant 
took delivery of the two bales on April 16th he knew they were 
not of the; April shipment. He says he did not, but he admits 
he has been seven or eight- years in the piece-goods trade. I 
do not believe him when he says that notwithstanding his 
experience, that he did not know: that it; was 'impossible; for 

(1) {1887} I. L. B. 15 Calc. 1. 
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goods arriving in a' ship 'at Calcutta on : April; 15tli to have 
been shipped during the month of April in Liverpool 

The substantial question in the case is whether the con- 
tract of March 7th has been converted into a complete bargain 
and sale by the appropriation of specific goods to the con- 
tract, in other words, whether the plaintiffs have only proved 
the breach of an agreement to sell sounding in damages, or 
have proved an actual sale passing the property in the goods 
and rendering the buyers liable to pay the agreed price therefor. 

Now, there is evidence which has not been contradicted 
that the plaintiffs did by their sale-master select and appro- 
priate fifteen specific bales to the contract in question. 

The question then arises, did the defendant assent to the 
appropriation of these fifteen specific bales to the contract ? 

I think that the defendants’ letter to the Bengal Chamber 
of Commerce on April 22ad is evidence of an assent 
to the appropriation. They request the Bengal Chamber 
of Commerce by their arbitrators to ascertain whether these 
specific bales described by certain specific marks are inferior 
ill quality to the goods deliverable under the contract. That 
seems to me to be consistent only with an assent to the 
plaintiffs’ appropriation of those specific bales, and further, 
in their letter, they do not claim to be entitled to refuse the 
bales but say that they want an allow^ance. The position of 
the parties .the time of the reference was- this. The plaintiffs 
had appropriated certain bales to the fulfilment of the contract 
with the defendants ; the defendants said they were of inferior 
quality and they wanted an allowance in respect of them. 
Both the plaintiffs and the defendants wrote authorising 
arbitrators to make an award on thexpiestion whether goods 
are inferior or not, and whether -an allowance ought to be made. 

- ...In. my opinion,' the defendants, consented to the appropri- 
ation,,anclthe.property in the goods passed to them. 

■ ' The result is that the plaintiffs are entitled to. judgment. - 
The defendants have not ' claimed to set -off as against the 
price any compensation to-' -'which they would be entitled,^ in .; 
the event: of the goods being damaged by mildew. But both 
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parties have agreed that if it be held that the plaintiffs are 
entitled to recover, the question as to what abatement, if 
any, of the price the defendants ought to get in respect of 
mildew damage shall be referred. The reference will be to 
some gentleman agreed on between the parties : in the event 
of their being unable to agree, to the Official Referee. 

The plaintiffs will be entitled to judgment for the amount 
claimed less the sum, if any, to which the Referee finds the 
defendants entitled in respect of mildew damage. Costs on 
scale 2. Liberty to apply to enter judgment in accordance 
with the Referee’s report. 

Judgment for plaintiffs. 

Attorneys for plaintiffs : Manuel S Agar walla. 

Attorneys for defendants '. Leslie Hinds. 

LETTERS PATENT APPEAL. 


Before Sir Lam'ence H. Jenkins, K.G.I.E., Chief Justice, an 3* 

Mr. Justice Mookerjee. 

BASx\RAT ALI KHAN 

V. 

MANIRULLA.* 

Lease — Covenant restraining Alienation — Assignment notvoithsianding such cove- 
nant, whether operative. 

A lease contained a covenant in these terms: “ you (the lessee) shall not 
be able to dig pits and tanks or to transfer the land in any way without a letter 
from me to that effect.” There was no right of re-entry reserved. The lessee 
assigned her interest imder the lease : — 

Held, that the assignment was operative notwithstanding the covenant. 
Williams V. Earle (1) referred to. 

Appeal imder section 15 of the Letters Patent by Basarat 
Ali Khan, the defendant No. 1. 

Letters Patent Appeal No. 34 of 1908, in Appeal from Appellate Deere© 
No. 2316 of 1906. 

fl) (1868) L, R. 3 Q. B. 739. 
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This appeal arose out of. ah action by ■ the plaintiffs to re- 
Bas^at ' cover possession ' of a raiyati holding on declaration of title 

'AXii '.KHAisr - - *■ ' ^ ' 

thereto. The defendant No. 2 had held a Jcaimi raiyati holding 
Maotbotia. defendant No. 1 and she sold it to the plaintiffs by a 

registered hohala dated the 25th Chaitra, l2^2"Maghi, After 
their purchase the plaintiffs served a notice on the landlord 
as required by the provisions of the Bengal Tenancy Act , 
who also accepted rent from them. In 1903 the landlord 
(defendant No. 1) brought a suit against defendant No. 2, the 
original lessee, for arrears of rent and obtained an ex parte 
decree, and in execution of that decree he purchased the hold- 
ing at an auction sale on the 11th November 1903. The plaint- 
iffs alleged that they were then dispossessed by the defendant 
No. 1, and hence the suit. The defendant No. 1, who contested 
the suit, pleaded that the suit was barred by limitation and 
that the plaintiffs had no title to Mie disputed land. It 
appeared that in the kaimi lease executed by defendant No. 2 
in favour of defendant No. 1 there was a clause to the following 
effect— You shall not be able to dig pits and tanks or to 
transfer the land in any way without a letter from me to that 
effect.” 

The Court of first instance found that the plaintiffs had 
established their case and gave them a decree. It further 
found that the holding was a permanent and transferable 
one, and that defendant No. 2 was not restricted from 
alienating the same by reason of the fact that there was the 
aforesaid clause in the lease. On appeal by the defendant 
No. 1, the learned Subordinate Judge of Chittagong afBrmed 
the decision of the first Court. 

The defendant No. 1 preferred a second appeal to the High 
■ Court,' which was heard before Mr. Justice Brett sitting alone. 
The learned Judge relying upon the decision in the case of 
NiMadhab SiMar v. Narattam Sikdar (1), overruled the objec- 
tion of the appellant that the assignment was not operative 
at any rate, as between the lessor and lessee, and affirmed the 
decisions of the Courts below. 


(1) (1890) L L. B. 17 Caie. 8^6, 
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The defendant No. i then preferred this appeal under 1909 

I section 15 of the Letters Patent. Basarat 

I Am Khan 

Bahu Mohendra Nath Roy {Babu Krishna Prasad Sarba^ ^ 

I' Manibulla.. 

dhicary with him), for the appellant. Tne learned Judge is 
wrong in holding that the covenant is void. Section 10 of the 
Transfer of Property Act does not apply, as the covenant in the 
lease is not in absolute restraint of transfer. Moreover, the 
i . condition is for the benefit of the landlord. Section 11 of the 

I said Act has also no application. Sections 11 and 18 of the 

Bengal Tenancy Act cannot destory rights created under a 
: covenant. Section 11 of the Bengal Tenancy Act must be 

controlled by section 179 of the Act. Neither the Transfer 
of Property Act nor the Bengal Tenancy Act does make the 
covenant against assignment void. If the transfer is not 
binding upon the landlord the lessee remains liable for rent, 
and in execution of rent decree against the lessee the tenure 
‘ passes, and the purchaser gets the tenure. The case of 
Parameshri v. Vittappa 8hanbaga{l) shows that after the trans- 
fer the landlord can proceed against his tenant. Section 65 
of the Bengal Tenancy Act creates a statutory charge on the 
tenure. Supposing that the condition in the present case is 
to be regarded merely as a condition which the lessee had to 
observe before transferring the holding, the principles laid 
down in Shepherd and Brown’s Transfer of Property Act, at 
I dealing with section 108 would apply, and the ordi- 

nary remedy of a lessor in a case of a breach of such a con- 
dition would be by a suit for injunction or for damages in the 
i absence of a condition for re-entry . 

, Babu Dhireridra Lai Khastgir, for the respondent, was 

I not called upon. 

I Jehkins C. J., akd Mookebjeb J. This appeal arises out of 

a suit for possession of property . On the 20th of October 1881, 

I a permanent Lease of the property in suit was ^ executed by ■ 

j defendant No. 1 in favour of defendant No, 2, and in that lease 


(1) (1902) I: L. R. 26 Mad. 157. 
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was a covenant in these terms Yon (i.e., the lessee) shall not 
be able to dig pits and tanks or to transfer the land in any way 
without a letter from me to that effect.” ■ There' was, however, 
no right of re-entry reserved. On the 7th of April 1901, ; the 
lessee purported to assign her interest under this lease to the 
plaintiff’. Apart from the covenant, which I have read, there 
can be no question that the assignment was good, for all notices 
and formalities required by the Bengal Tenancj^ Act were 
given and observed. But it has been argued before us that 
the assignment was inoperative, at any rate as between the 
lessor and the lessee. The appeal in the first instance came 
before a learned Judge of this Court sitting alone, and he de- 
cided against the appellant’s contention on the ground that 
the covenant was void and, in support of that view, reliance 
was placed on a decision in the case of Nihnadhab Sikdar v. 
Narattmn Sikdar (1). We are not at present prepared to 
support the decision of the learned Judge on that ground; 
but we think the assignment was operative, notwithstanding 
the covenant. In support of this view may be cited the 
case of Williams v. Earle (2), where in reference to a similar 
covenant it was said by Mr. Justice Blackburn, as he then was, 
that “ though there is a covenant binding on the defendant 
not to assign, the assignment is nevertheless operative;” and, 
on that footing, damages were awarded in that suit. It has 
been conceded in the com'se of this case, and it is the view that 
has been adopted by the Madras High Court in the case of 
Parameshri v. Vittaf^a Shanbaga (3), that a suit for damages 
would lie, and that involves the view that an assignment 
notwithstanding such a covenant would be operative. But 
if the assignment w^as operative, it necessarily follows that 
title did pass to the plaintiff and, if this be so, then the defend- 
ant No. 1 took nothing by his purchase in the execution pro- ■ ■ 
ceedings. On this ground, we think the decision of the learned 
Judge. was. correct. We,, therefore, dismiss the appeal with costs, , : 

Appmi durmssed.::]': 

(1) (1890) I. L. R. 17 Calc. 826, (2) (1868) L. R. 3 Q. B, 739. 

(3) (1902) L L, R. 26 Mad. 167 
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Before Hr, Justice Gasper sz and Mr. Justice Byves 

BEHARI LAL CHATTERJEE 
EMPEROR. 

RASH BEHARI SEN 
EMPEROR.^' 

Bail-bond, forfeiture of- — Bond for appearance before the Sessions Courts 

Production of the accused before such Court hut not before the District 

Magistrate — Sureties, liability of — Bail-bond, terms of — Criminal Procedure 

Code (Act V of 1898), s. 514. 

A bail-bond providing only for the production of certain accused persons 
before the Sessions Court on a certain date is complied with by the appearance 
of the accused before such Court on such date, and the sureties are not bound 
to produce them subsequently before the District Mapstrate. 

A bail-bond to produce the accused in the Sessions Court on ©very date fixed 
for the hearing of an appeal, or whenever required, is also complied with by 
the attendance of the accused daring the hearing ; and, though a requisition 
might be made by the Court of Session for their subsequent production in 
that Court, the sureties are not bound to produce them thereafter before 
the District Magistrate. 

A bail-bond should contain a clear proviso for the production of the accused 
before the Court or officer who is to take measures to secure their surrender 
and to re-commit them to jail in terms of the warrant. 

General Rules and Circular Orders (Criminal) of the High Court, Chap. I, 
Rule 119, veieived to. 

These were two analogous Rules on behalf of the peti- 
tioners, who are muktears practising in the Criminal Courts 
at Khulna, to set aside two orders of the District Magistrate 
of Khulna, dated the 5th March 1909, directing forfeiture 
of ten per cent, of the amount of the bail-bonds entered into by 
them for the appearance of 28 appellants in the case of 
Emperor v. Foyzuddi Sheikh and Others whose appeals were 

* Criminai Revision Nos. 339 and 340 of 1909, against the orders of 
J. Johnston, Officiating District Magistrate of IChulna, dated March 5, 1909. 
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admitted by the , Sessions Judge of Khulna, and who' were 
ordered to be released on bail of Rs. 200 each. 

In Criminal Revision No. 339, two of the appellants, 
Nibaran and Punchanun, entered into a recognizance bond in 
Rs. 200 “ to attend the Court of Session on the 1st December 
1908, and, in default, to forfeit the amounts of the security 
bond.’’ The petitioners, Behari Lai Chatterjee and Uzir Ali 
Sheikh , stood sureties in a j oint bond ' ‘ f or the production of the 
above-named persons in the Sessions Court, on 1st December 
1908, in the sum of Rs. 200 each,” and, in default, they bound 
themselves “ to forfeit the amount of security to the King- 
Emperor.” Two other appellants and the same petitioners 
also executed a recognizance and bail-bond, respectively, 
in similar terms. 

In Criminal Revision No. 34-0, Foyzuddi and 23 other 
appellants bound themselves to attend the Sessions Court 
on 1st December 1908, or whenever required, and on every 
fixed date, and, in the case of making default, to forfeit to 
His Majesty the sum of Rs. 200 each.” The petitioners, 
Rash Behari Sen and other muktears, by their joint bond, 
undertook ‘ ‘ to produce them in the above-mentioned Court 
on every date that may be fixed for hearing, or whenever 
required, and, in case of default, to forfeit to His Majesty 
the sum of Rs. 200 in the case of each.” 

It appeared that the appellants were present in the Sessions 
Court on the 1st December 1908 and during the hearing of the 
appeals on the 10th instant. The appeals were dismissed 
on the 21st instant, and, on the 2nd January 1909, the 
District Magistrate passed an order in the following terms : — 

‘' Ask sureties, Uzir AH Sheikh- and Behari Lai Chatterjee, 
to produce the appellants before this Court within 14 days.” 
A similar order was -made on the same date' in the ease of 
Rash Behari Sen and the other signatories to their bond. 
The orders were communicated to- the petitioners on' : the 
7th ' January,' but .were ^ not complied with. On the 3rd', 
February the District Magistrate called upon them ' to ' show' 
cause, within two days, why they should • not forfeit- , the 
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amounts of the baihbonds. The petitioners showed cause 
in writing on the 5th , and produced the accused before the 
jail authorities. The District Magistrate, not being satisfied 
with the cause showm, by two orders of the same date, directed 
the two sets of petitioners to forfeit ten per cent, of the 
total amount of the bonds. No requisition was ever made 
by the Sessions Judge for the production of the accused before 
him at any time after the disposal of the appeal. 

Bobu Atulya Churn Bose, for the petitioners. The bonds 
were for the appearance of the aj)pellants before the Sessions 
Court, and the petitioners comphed with the terms thereof 
by bringing them before that Court during the appeal. They 
were not asked by the Judge to produce the accused after 
the dismissal of the appeals, and the District Magistrate had 
no power to call upon the petitioners to enforce their attend- 
ance before his own Court. 

Caspersz and Ryves JJ. [ Criminal Revision No. 339 of 
1909. J This is a Rule u]3on the District Magistrate to show cause 
why his order, dated the 5th March 1909, directing forfeiture 
of ten per cent, of the amount of each bail-bond, executed by 
the petitioners on behalf of certain accused persons, should 
not be set aside. 

We do not propose to enter into all the facts of this case, 
because, in our opinion, the petitioners are not liable for the 
forfeiture of their bonds, in accordance with the conditions 
mentioned therein. Now, the terms of each bail-bond are 
these:— 

/‘ We hereby stand surety for the production of the above- 
named persons in the Sessions Court, on the 1st December 
next, in the sum of Rs. 200 each, and that, in the case of de- 
fault, we shall forfeit the amount of the surety to the King- 
Emperor.^V 

The accused did appear in the Court of Session on the 
ist December 1908, and, consequently, the condition of the 
bond was satisfied. The subsequent proceedings, at the instance 
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of, the District Magistrate, were, therefore, not warranted 
by the terms of the bond. The Rule is made absolute, and 
the order complained of is set aside. 

[Criminal Revision No. S40 oj 1909. ] The circumstances in 
which this Rule was issued resemble those in Rule No. 339 of 
1909 which we have just disposed of. Here, however, the bail- 
bond is drawn up somewhat differently, namely, as follows : — 
We hereby stand surety under the above conditions for 
the aforesaid accused persons, convicted under the above 
sections, and undertake to produce them in the above-men- 
tioned Court on every date that may be fixed for hearing, or 
whenever required, and, in case of default, we bind ourselves 
to forfeit to His Majesty the King-Emperor of India the sum 
of Rs, 200 in the case of each.^^ 

The language contemplates the production of the accused 
persons in the Court of Session, and the order of the District 
Magistrate, dated the 5th March 1909, has no reference to 
the failure to produce the accused persons in that Court, but 
rather to some subsequent failure with which the petitioners 
were not legally concerned. The interpretation of the words 
whenever required” in the bail-bond means, in our opinion, 
that a requisition might be made by the Court of Session for 
the production of the accused in that Court. The Rule is made 
absolute. The order complained of is set aside. 

We desire to add that the bail-bonds referred to in these 
two Rules were not accurately drawn up, and did not pro- 
perly provide for the production of the accused persons after 
their appeals had been disposed of by the Sessions Judge. 
Such a bond should contain a clear proviso for the prodiictioii 
of the accused persons before the Court or officer who is to 
take measures to secure the surrender of the accused and to 
re-oommitthemto; jail in terms of the warrant: see General 
RulesandCircular Orders (Criminal), Chapter I, Rule No. 119, 
page 45. 


'Rule absolute 
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APPELLATE CIVIL. 

Before Mr. Justice Stephen mid Mr. Justice Vincent. 

SRIMOHAK JHA 

V. 

BRIJBEHARY MISSER.* 

Hindu Law — Alienation — Legal Necessity — Hindu Daughter^ s right to alienate 

property — Onus of Proof — Sradh Ceremony — Government Bevenue — Succes* 

sion Certificate, Costs of — Property sold for Arrears of Road-cess, recovery of. 

A Hindu widow died leaving her survi\djag a daughter as life-tenant to the 
estate of her deceased husband which was in involved circumstances. The 
daughter executed a hohala and a mortgage of the properties, and out of the 
moneys thereby obtained she paid for the sradh ceremony of her mother, 
the Government revenue, the costs of a succession certificate and a rent 
decree. She also executed another mortgage and used the money obtained 
to recover the property sold for arrears of road-cess. In a suit brought by the 
reversionary heir after the death of the life tenant to set aside the hohala and 
the mortgages as having been made by the life-tenant in excess of her power 
of alienation : — 

Held, that it was for the defendant to show that these alienations had been 
made for legal necessity. 

Held, further, that the expenses of the si'adh ceremony, the payment 
of the Government revenue, the costs of the succession certificate and the 
payment of the rent decree were made for legal necessity ; but that the 
payment of money to recover the property sold for arrears of road- cess was 
not so made. 

Raj Chandra Deh Biswas Y. Sheeshoo Ram Deb {1), Shekaat Hosain v. kSasl 
Kar (2), Mahanund Chuckerhutty v. Banimadhub ChaUerjee {$), Rupram 
Namasudra v. Iswar Namasudra{4:) approved. 

Braja Lai Sen v. Jihan Krishna Roy (5) distinguished. 

Second Appeal by Sri Mohan Jha, the plamtiff. 

This appeal arises out of a suit brought by the plaintiff 
^as reversionary heir seeking to have the alienations, made by 
the previous life-tenant, set aside and to recover possession of 

* Appeal foom Appellate Decree, No. 1433 of 1907, agamst the decree ot 
H. E. Ransom, District Judge of Darbhanga, dated April 15, 1907, confirm- 
ing the decree of Ambica Ciiaran Diitt, Additional Subordinate Judge of 
Darbhanga, dated Jan. 31, 1907. - 

(1) (1867) 7 W. R, 146. (3) (1896) X. L. R. 24 Oale. 27. 

(2) (1892) I. L. R. 19 Calc. 783. (4) (1902) 6 G. W. N. 302. 

(5) (1898) I. L. E. 26 Calc. 285. 
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1909 properties and surplus sale-proceeds on e.stablis}iment of title 
Sbcmohan on a declaration tliat the transferee has acquired no right by 
the alienations. The facts are briefly as follows 

A Hindu widow died leaving her surviving a daughter as 

life-tenant to tlie estate of her deceased husband, one Har- 
nandan Jha. In consequence of the involved circniiistances 
of the estate of her father, the daughter executed a hobala and 
sold a portion of it in order to raise money to enable her to pay 
the expenses of her mother’s sraclli, the Government revenue 
and the costs of taking out a succession certificate of her 
father’s property, and mortgaged the rest of the properties 
by two usufructuary bonds in order to enable her to meet 
the expenses of opposing an execution case and of recovering 
certain property which had been sold for arrears of road-cess. 
After the execution of the above-mentioned Icobala and mort- 
gages, the daughter died and the plaintiff as the next rev ersion- 
ary heir became entitled to the estate of Harnaiidaii Jha. 
The plaintiff, thereupon, instituted the suit to set aside the 
alienations and to recover possession of the properties. Both 
the original Court and the lower Appellate Court dismissed 
the suit, and the plaintiff now appealed to the High Court. 

Babu Golap Chandra Sircar {Bahii Btddeo Narain Singh 
with him), for the appellant. The amounts of Government 
dues, the costs of succession certificate of the father’s property 
and the payinent of the rent decrees and of the amount for 
recovery of certain property sold in execution of road-cess are 
all personal debts and the estate cannot be charged with them. 
Asregardsthe^9m<i^expenses which amounted to Rs, 1,700, the 
judgment in Maj GImnder Deb Biswas v. Sheeshoo Bam Deb (1), 
which is at variance with the head note, makes these expenses ^ 
a legal necessity. My contention is not whether these expenses 
area valid charge, but. whether the daughter was justified in. 

,, incurring them when the es.tate was so heaviljr involved. 

, , ,In order to make this estate liable for arrears :of rent .due' 

■ 'after' the death of the .father, 'it must be shown that the debts', 
were contracted as. of necessity, or under such ■ circumstances 

rtl)"(1867)J W.'B. 146/ 
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as to make tlie whole estate liable and not merely the interest 
in it of the person who contracted them. The moneys could 
have been borrowed and afterwards paid up out of the in- 
ooiiie \ 31 oliiwia Ckimder Roy Choiodhry v. Ram Kishore Acharjee 
ChoivdJiry (1) and Braja Lai Sen v. Jiban Krishna Roy (2). 

The amount due on account of cesses is only a personal 
debt : Shehaat Hosain v. Sasi Kar (3), Mahanund Ghucherhutty 
V. Banimadhub Chatter jee (4), 3Iahomed Abdul HaA v. Gujraj 
Sahai (5), Ruprarn Namasudra v. Isivar Nantasudra (6). and 
Lachmi Narain Singh v. Nand Kishore Lai (7). 

The hobala and the mortgage bonds are not binding on 
the reversioner^s interest in the immoveable property and 
the sale and conveyance which they purported to effect are 
in consequence invalid : Giribala Dassi v. Srinath Chandra 
Singh (8). Finally, the reversioner has not to prove legal 
necessity. The whole onus is oh the other party. 

Bobu Shorashi Gharan Mitra, for the respondent. In con- 
sidering the question of the money spent for the various dues 
and expenses, the pressure on the estate and the fact that 
payments were made bond fide must be taken into consider- 
ation. There were debts to be paid and the estate was very 
much involved and payments were made in the bond fide 
belief that they were rightly made. It was only the right, 
title and interest of the daughter that were alienated, and it 
was done to meet the expenses which, as she was satisfied, 
were for legal necessity. If there be moneys in hand from the 
income, the sums borrowed shall be paid back. 


190 ^' 
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, Stephen and Uincent JJ. The suit out of which this 
appeal arises is brought in order that a hobala executed on the 
29th December 1877 and the usufructuary mortgage-bonds, 
dated the 23rd June 1891 and 8th August 1891, may be de- 
clared null and void on the death of one Musammat Bisneshuri 
Dai. She was the tenant for life of the estate of her father 


(1) (1875) 23 W. R. 174 

(2) (1898) I. L. R. 26 Oa.lc. 285. 

(3) (1892) I. L. R. 19 Calo. 783. 

(4) (1896) I. L. B. 24 Cale. 27 


(5) (1893) I. L. R. 20 Calc. 826. 

(6) (1902) 6 C. W. N. 302. . 

(7) (1902) I. L. R. 29 Calo. 63T, 

(8) (1906) 12 O. W. N. t6f 
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who 'was the last fnll owner. The plaintiff is his reversionary 
ieir, and he now sues to have the sales set aside as having been 
made by the lady in excess of her powers of alienation. It 
is for. the defendant to show that these sales Were made for 
legal necessity. 

As regards the kohala of the 29th December 1887, it was 
executed in the first place for the purpose of securing money 
for performing the sradh ceremony of the mother of the tenant 
for life. It is admitted by the plaintiff that the lower Appel- 
late Court is right in the view it takes of the decision in the 
case of jRaj Chandra Deb Biswas v. Sheeshoo Bam Deh{l)^ 

I and that the performance of the sradh ceremony of the mother 
is a legal necessity for which the tenant for life w’^as justified 
in charging the family property. A point has been raised 
before us that the amount in sradh, viz., the sum of Rs. 1,700, 
is excessive. But this is a question which we cannot go into* 
Out of the balance of the money secured by the execution 
of the above-mentioned kohala, Rs. 300 was spent in paying 
the Government revenue. We have no doubt at all that 
this also must be regarded as a legal necessity. It is admitted 
on both sides that the estate was exceedingly involved 
at the time, and there can be no doubt also that the life- 
tenant was acting judiciously in raising funds for the purpose 
of paying the Government revenue. We are, therefore, of 
opinion that it should be regarded as a legal necessity. 
Similarly the sum of Rs. 85 which was raised in order to 
pay the costs of a succession certificate was spent for a legal 
necessity, as the succession certificate was a document, with- 
out which it would have been impossible for the life-tenant 
to manage the estate. , ■ 

Then come the two mortgage bonds. The deed of the 
23rd June 1891 was executed in order to raise the sum of 
: Rs. 80^ ior paying a rent' decree. .It is argued, before ' us that' 
this was a personal obligation onty, and in support of this • 
contention ref erenee is., made to the decision .iii. the case of; 
Braja IM 8m v. Jiban Krishm Boy (2). That, however, is a 

; ,(!) (1867) 7 W. B. ■ ; <2) (1898)L 
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very different case from the present one, as in that case certain 1009 
co-sharers were suing the tenant for life, and it would not be Sbikoak 

in their power to affect the interest of the reversioner. In 
this case had the rent decree not been paid, the whole estate 
could have been placed in peril, and it was the duty of the 
life-tenant, as a careful manager of the estate, to pay the rent 
decree. Under these circumstances, we agree with the lower 
Appellate Court in holding that this was also a matter of legal 
necessity. 

As regards the third document of the 8th August 1891, 
it was a mortgage executed for Rs. 500. This money was used 
to recover the property which had been sold for arrears of 
road-cess apparently under the Public Demands Recovery Act. 

Authorities have been produced before us to show that the 
obligation to pay such a debt as this was a personal one, 
and decisions in the cases of Shehaat Hosain v. Sasi Ear (1), 

Mahanund Chucherhutty v. Banimadhub Chatterjee (2) and 
Rupram Namasudm v. Iswar Namasudm (3) seem to show 
that the point is one beyond dispute. It is argued before us 
by the learned pleader for the respondent that under the 
circumstances of the case, considering the pressure under 
which the estate was and considering the benefit which ac- 
crued to the reversioner, it ought to be considered as a legal 
necessity. In view of the fact that this money was not used 
to stop the execution of a decree under the Public Demands 
Recovery Act, we find it impossible to hold that this money 
was spent to meet a legal necessity. So far as the money is 
concerned we think that the appellant must succeed. 

The result is that this appeal must be allowed and the 
decree of the lower Appellate Court set aside so far as this 
boiid of the Bth August 1891 for the sum of Rs. 500 is con- 
cerned. In other respects the decree of the lower Appellate 
Court will stand. The parties will be entitled to propor- 
tionate costs throughout. 

o. M. A<pfeal allowed in f ark 

( 1) (i892) I. L. R 19 Calc. 788. (2) (1896) I. L. E. 24 Calc. 27. 

<B) (1902) 6 a W. N. 302. 
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CRIMINAL REVISION. 

Before Mr. Justice Caspersz mid Mr. Justice Myves. 

DURGA TEWARI and Others 

V. 

EMPEROR.* 

Theft — Criminal Breach of Trust — Moveable or immoveable Property — Entrust- 

merit of Land with standing Crops — Cutting and disposing of ( rops — Penal 

Code {Act XLV of 1860), ss. 379, iOo. 

Where certain land, on which there was a standing crop of paddy, was 
entrusted to the accused to take care of and watch till the paddy was ripe 
when they were to give notice to the factory people who would reap it ; — 

Meld, that by cutting the crops themselves and disposing of the same, tli© 
accused were guilty of theft if not of criminal breach of trust. 

Jugdoiim Sinlia v. Queen-Empress ii) and Reg. v. Girdhar Dharamdas (2) 
distinguished. 

Queen-Empress v. Bhagti (3) followed. 

One Sunder Lai, the munshi of the Materia factory, cul- 
tivated some 18 bighas of land in village Kuari, but surren- 
dered them with the standing crops to the factory in July 1908. 
In' September the manager of the factory placed the lands on 
which the crops were growing in charge of a funchayet, 
consisting of the accused, under a parwana with direc- 
tions to look after the lands and to report, when the 
paddy was ripe for cutting, to the factory people who would 
reap the crops. The lower' Courts found that the accused, as 
members of the pmichayet, were, entrusted with both the lands 
and the' crops, and that they cut and removed the paddy to ^ 
their granaries and disposed- of the same afterwards. ■ The 
accused were tried and convicted by the Subdivisional Officer of 
Bettiah, on the 1 7th January 1909, under section 406 of the 
Indian: Penal Code and sentenced the petitioner, \ 

Crimmal Bevision ISFo. 436 of 1909, against the order of B. H. Kingsford, 
Sessions Judge of Tirhoot, dated March 16, 1909. 

' ' m iumyi. L. B. 23 Calc., 372. (2) (1869) 6 Bom. H. C. ' 33. 

(3) (1897) Katanlah XTnrep. Cr. 0. 928. 
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Tewari, to six months^ rigorous imprisonment and a fine of 
Rs. 1,000, and the petitioners, Ram . Sah and Jugdis Narain, 
to four months’ rigorous imprisonment and a fine of Rs. 500 
each. . ,.An appeal against the order of the Magistrate was 
dismissed by the Sessions Judge of Tirhoot on the 16th March. 
The petitioners then moved the High Court and ob- 
tained this Rule to set aside the conviction and sentences on 
the ground that the property contemplated in section 406 of 
the Penal Code is moveable property, whereas the property 
entrusted to the petitioners was standing crops. 

Babu Atul Krishna Roy, for the petitioners. The accused 
were entrusted with the lands and the crops growing on them. 
Standing crops are immoveable property ; Queen-Em>press v. 
Obayya (1), and criminal breach of trust cannot be committed 
in respect of immoveables : Jugdown Sinha v. Qiieen-Empress 
(2), Reg. v. Girdhar Dharamdas (3) and Queen-Empress v. 
Bhagu{A). The fines ought to be directed to be paid to the 
complainant under section 545 of the Criminal Procedure 
Code, and not to Government. 

Caspersz and Ryves JJ. This is a Rule on the District 
Magistrate to show cause why the conviction and sentences 
of the petitioners should not be set aside on the ground that 
the property contemplated in section 406 is moveable property, 
and the property entrusted to the petitioners was standing 
crops ; on the authority of the case of Jugdown Sinha v. Queen- 
Empress (2), and also why the sentences should not be reduced. 

It has been found by both Courts that 18 bighas of land 
on which was then standing a crop of paddy were entrusted 
to the petitioners to take care of and watch until the paddy 
was ripe when they were to give notice to the factory people 
who would -cut it. When the paddy was ripe the petitioners 
themselves cut the crops and disposed of the same. On these 

(1) (1898) I. L. R. 22 Mad. 151. (3) (1869) 6 Bom. H. 0. 33. 

(2) (1895) I. L. R. 23 Gale. 372/ (4) (1897) RatanlaL Im rep. Or, 

' Q. m V' '■ 
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findings both the Courts concuiTed in convicting the petitioners 
under section 406 of the Indian Penal Code. 

In this Court it has been contended that, inasmuch as the 
property was standing crops at the time when the trust was 
created, no offence under section 406 of the Indian Penal 
Code could have been committed in relation to that crop , 
and the case of Jugdown Sinha v. Qtieen-Empress { 1) has been 
relied upon, as also the case of Meg. v. GifdJiar Dharamdas (2). 
In the former case the subject of trust was land ; in the latter 
case, a house. Reliance is also placed on the case of Queen- 
Empress v. Bliagu (3). The facts of this case are very similar 
to the case now before us. In that case a forest guard, 
who had been engaged to watch a Government forest, had 
been convicted of an attempt to commit criminal breach of 
trust , because he had allowed a timber merchant improperly 
to cut and remove some trees from the forest. It was held 
in revision in that case that it was ^‘extremely doubtful if 
the forest guard could have been in any manner entrusted 
with the trees of the forest or wdth any dominion over those 
trees. He seems to have been merely a -watchman employed 
to guard the trees and to prevent any injuries being done to 
the forest. The fact that he omitted to do his duty would 
hardly, we think, amount to criminal breach of trust.’’ The 
learned Judges go on to say: ‘^Moreover, the trees are im- 
moveable properties, and according to good authority cri- 
minal breach of trust could not be committed in respect of 
them.” Reference is then made to the cases we have already 
quoted. The learned Judges, therefore, held that section 
406 was inapplicable to the facts of that case, and altered the 
conviction to one under section 379. In this case the property 
which was entrusted to the accused w^as a crop of paddy which 
the petitioners had to guard until it had become ripe. At 
that time, no doubt, it was immoveable property. When 
they cut the paddy it became moveable property, but it still 
remained entrusted to them. If they, therefore, improperly 

(1) (!895) T. L. R. 23 Calc, S72. (2) (1869) 6 Bom. H. 0. .33. 

(3) (1897) Ratanlal, Unrep. Or. C. 92^. 
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disposed of it, it seems to us that they committed criminal 1909 

misappropriation within the meaning of section 405. If, on d^a 

the other hand, the lower Courts are not right in holding, as Tewabi 
we are inclined to think, that the crops were entrusted to the Empeeob. 
petitioners, within the meaning of section 405, then for the 
reasons given in the last quoted Bombay ease their conviction 
under section 379 would not be improper. The property be- 
came capable of theft the moment it was severed from the 
ground: vide Explanation (2) to section 378 of the Penal 
Code. We have been asked to reduce the sentences. It 
seems, however, from the explanation of the Magistrate that 
a very considerable amount of paddy, probably of the value 
of Rs. 1,000, was removed. We, therefore, do not think that 
the terms of imprisonment are too severe. 

With regard to the fines, we direct that if they, or any por- 
tion thereof, be realised, the amount will be awarded as com- 
pensation, under section 545 of the Criminal Procedure Code, 
to tho manager of the factory. 

The petitioners must now surrender to their bail and serve 
out the remaining portions of their sentences. The Rule is 
discharged. 


E, H. M. 


Rule discharged 
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APPELLATE CIVIL. 


B&for& Mr. JiistiGe Mooherjee and Mr. Justioe Oamdiiff. 

MACKENZIE 

V, 

NARSINGH SAHAI.^ 

Partition — Appeal — Preliminary Decree — Final Decree — Appeal against pre- 

Uminary decree after final decree, legality of — Civil Procedure Code {Act XIV 

of 1S82) 8. 662 — -Practice. 

Where in a partition suit a final decree had been made and an appeal was 
preferred against the preliminary decree only : — 

HcZd, that it was not open to the appellant to challenge the correctness 
of the preliminary decree without preferring an appeal against the final decree* 

Madliu Sudan Sen v. Kamini Kanta Sen (1) referred to. Baikunta Nath 
Dey V. Naivab Salimtdla Bahadur (2) followed. 

Vman Kumvari v. Jai'handJmn (3). Sheo Nath Singh v. B-afn Din Singh (4) 
not followed. 

Appeal from a prelimi.iiaiy decree in a partition suit, by 
M. H, Mackenzie, executor to the estate of the late E. S- 
Liewheilin, the defendant first party. 

The plaintiffs brought a suit for the partition and recovery 
of possession of zerait land and for mesne profits. The defend- 
ant first party contested the suit on various grounds amongst 
others that the partition of zerait land only is not maintainable 
unless the entire mahal was partitioned. That the plaintiffs 
are not entitled to mesne profits. The lower Court, on the 
authority of Kamla Prosad Singh v. Bhaghati Charan(5), 
held that the suit was maintainable, and passed a preliminary 
judgment and decree on the lith and 16th of April 1907 re- 
spectively, and a final decree on the 10th of July 1907. 

The present appeal against the preliminary decree of the 
Subordinate Judge was filed on the 19th of July 1907 , 

^ Appeal from Original Decree, No. 295 of 1907, against the decree of 
Ambiea Chai'an Dntt, Snbordinate Judge of Darbhanga, dated April 11, 1909. 

(1) (1905) 1. L. B. 32 Calc. 1023. (3) (1908) L L. B. 30 All 479. 

(2) (1907) 6 0. L. J. 547. (4) (1895) I. D. B. 18 AH. 19, 

-(^t-Xinreported, 
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Babu Jogesh Chandra Roy (Bahu Ahshay Kumar Banerji 
with him), for the respondent, raised a prelim inar}^ objection 
that the right of appeal from an inter locutar}/ order ceases with 
the disposal of the suit, hence, where there was no appeal 
against the final decree, there could be no appeal against the 
preliminary decree : Baihunta Nath Dey v. Nawah SalwiuUa 
Bahadur (1). 

Babu Samatul Ohando^a Dutt, for the appellant. By analogy, 
the fact that a suit has been decided by a Court of first instance 
in compliance with an order of remand made under section 
562 of the Code of Civil Procedure (Act XIV of 1882) is no 
bar to the filing of appeal from the order of remand or to the 
hearing of such an appeal : Urnan Ktmwari v. Jarba/ndhan (2). 
See also Sheo Nath Singh v. Ram Din Singh (3). 


Mookebjee and Cabnduef JJ. . This is an appeal on 
behalf of the first party defendant in a suit for partition of 
joint property, and is directed against the proliminary decree 
made on the 11th April 1907. 

A preliminary objection is taken to the hearing of the 
appeal on the ground that before the appeal ivas presented to 
this Court the final decree in the suit had been made by the 
Subordinate Judge on the 10th July 1907, and that conse- 
quently it was not open to the appellant to challenge the 
correctness of the preliminary decree without preferring an 
appeal against the final decree. In our opinion this conten- 
tion is well founded and the appeal is incompetent. 

The principle applicable to cases of this description was 
laid down by tliis Court iuMadhu Sudan Sen y, Kamini Kanta 
Sen (4) where it was ruled that the right of appeal from inter- 
locutary orders ceases with the disposal of the suit. That 
principle, in our opinion, is equally applicable to cases of suits 
in which there is first a pi’eMminary decree and, ultimately, 
a final decree. That this principle, which was followed in 

(1) (1907) 6 C. L. J. 547. (3) (1895) I. L. R. 18 All. 19. 

(•i) (1908) I. L. R. 30 All. 479. (4) (1905) 1. E. R. 32 Calc. 1023. 
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1909 Baikimta Nath Dey v. Nawab SalimuUa Bahadur (1), is appli- 
Mackknzib cable to the case before us, admits of no controversy, and 
NarSngh follows obviously from the ajDplication of a simple test. If 
vSahai. this appeal is heard on the merits and the preliminary Judg- 
ment of the Subordinate Judge set aside, what would be the 
position of the parties ? The final decree, which up to the pre- 
sent moment has not been questioned by way of appeal, would 
still stand, and that decree would entitle the plaintiff to eject 
the appellant. If the appeal is heard and decided in favour 
of the appellant, in order to give him any relief, the final decree 
against which no appeal has been preferred would have to be 
indirectly set aside. It is difficult to appreciate how such a 
state of things could possibly have been contemplated by the 
Legislature, Nor does any question of hardship arise, for, 
on the 19th July 1907, when the appeal now under considera- 
ation was presented to this Court, it was open to the appellant 
to prefer an appeal against the final decree which had been 
made nine days previously. It is needless for our present 
purposes to consider, under what circumstances no appeal 
was filed against the final decree. The fact remains that up 
to the present time the final decree has not been challenged. 
We must take it, therefore, that on the lOtli July 1907, as soon 
as the final decree was made, the appellant lost his right to 
prefer an appeal to this Court against the preliminary decree 
of the nth April 1907. 

Our attention was invited to the decision of a Full Bench 
of the Allahabad High Court in Uman Kumvari v. Jarban- 
dhan {2), in which it was ruled that the fact that a suit has been 
decided by the Court of first instance in compliance with an 
order of remand made under section 562 of the Code of Civil 
Procedure is no bar to the filing of an appeal from the order of 
remand or to the hearing of such an appeal. After considera- 
tion of this decision, we adhere to the view taken by this Court 
in the cases previously mentioned. We observe that one of the 
reasons given by the learned Judges of the Allahabad High Court 
is that if an appeal is not preferred against an order of remand , 
(1) (1907) 6 a L J. m (2) (1908) I. L. R, 30 Ail. 479. 
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the party would be without remedy, because according to the 
practice of the Allahabad High Court, as indicated in Sheo Nath 
Singh v. Ram Din Singh ( i), the party aggrieved by the order 
of remand would not be entitled in an appeal against the final 
decree to limit his grounds to the order of remand alone. No 
such. rule, however, prevails in this Court; in our opinion, if 
the final decree has been made, it is not only open to but is the 
duty of the party who is aggrieved by the order of remand, 
which up to that stage has not been questioned by way of 
appeal, to prefer an appeal against the final decree and to 
question the validity of the interlocutory order. 

The appeal, therefore, fails and must be dismissed with 
costs. 

Appeal dismissed. 

(!) (1895)1. L. K. 18 AIL 19. 
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CIVIL RULE. 


Before Mr. Jmtice Doss and Mr. Justice Richardson. 

BIPRA DAS DEY 

V. 

RAJARAM BANERJEE.* 


1909 


March 19. 


Bengal Tenancy Act {VIII of 1885) s. 170 — Decree for arrears of rent 

due on two holdings — Claim t whether maintainable — Civil Procedure Code 

(Act XIV of 1882) s. 278. 

Section 170 of the Bengal Tenancy Act (VIII of 1885) does not apply to 
a decree obtained by a co-sharer landlord for his share of rent in respect of 
two holdings ; and that, therefore, when the holdings are attached in execu- 
tion of such a decree, a claim under section 278 of the Code of Civil Pro- 
cedui’e is maintainable. 

Hridaynaih Das Ohowdhry v. Krishna Prasad Sircar (1) and Baikanta 
Nath Boy Y. Thakur Dehendro Nath SaM (2) referi*ed to. 

Rule granted to the petitioner, Bipra Das Day. 

The opposite party along with his other co-sharers brought 
a suit for recovery of aixears of rent in respect of two holdings, 

* Givil Rule No. 498 of 1909, against the order of Gharu Chandra Mitra, 
Munsif, 1st Court of Bankura, dated Jan, 25, 1909, 

(1) (1907) I. L. B. 34 Calc, 298 (2) (1906) 11 C, W. N. 676, 

11 C. W.N. 497.: 
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Stibseq^uentiy the said co-sliarers having refused to join as 
plaintiffs were transferred to the category of pro forma defend- 
ants. A decree was passed in favour of the opposite party for 
a share of rent due to them alone. In execution of that 
decree the holdings were attached. Thereupon, the petitioner 
preferred a claim under section 278 of the Code of Civil 
Procedure in the Court of the Munsif of Bankura. The 
learned Munsif having held that the claim was barred under 
section 170 of the Bengal Tenancy Act, rejected the claim 
preferred by the petitioner by an order dated the 25th January 
1909. Agamstthis order the petitioner moved the High Court 
and obtained the Rule. 


Bahit, 8arat Chandra Bysack (for BabuDigambar Ghatterjee), 
for the petitioner. Chapter XIV of the Bengal Tenancy Act 
applies only m cases in wliieh a holding is attached and put 
up to sale for its own arrears and not for any other claim. 
Section 170, being one of the sections in Chapter XIV, cannot 
apply I'O °ases where a holdiug is attached not only for its 
own arrears but also for other claims : Hridaynaih Das Ohow- 
dhry V Krishna Prasad Sircar (1) and Baikanta Nath Boy v. 
Thaknr Debendrao Nath Sahi{2). The language of section 
170, which prohibits the application of section 278, Civil Pro- 
cedure Code, to the case of a holding attached in execution of 
a decree for arrears thereon, also shows that it can have no 
application in the present case, as neither of the two holdings 
can be said to have been attached in execution of a decree for 
its own arrears only ; each holding was attached in execution 
of a decree not only for its own arrears but also for arrears due 

for tlie other. 

Baku Nalini Banjan GUUerjee, for the opposite party. 
The cases cited by the other side do not apply to the facts of 
the present case. There has been no sale yet nor any pro- 
ceedings taken for sale of the two holdings. 

Hierely attached. The cases of Hridaynath Das OUwdhry 


( 1 ) (1907) I. li. B. 34 Cal. 298 ; 
11 C. W. 27. 497. 


(2) (1906) 11 C. W. N. 076. 
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V. Krishna Prasad Sircar (1) and NandaLal Mtikherji v. Sadhu 
Charan Khan (2) go to stow that a decree for rent obtatied in 
respect of several holdmgs is a vatd decree tinder tte Bengal 
Tenancy Act. Section 170 of tte Act bars a claim to tte toM- 
ings attached under such a decree. Tte question whether the 
two holdings can be sold under such a decree under the special 
procedure laid down in the Bengal Tenancy Act^ does not 
arise at this stage. 

Doss J. This is a Rule calling upon the opposite party 
to show cause why the order of the Munsif of Bankura, dated 
the 25th January 1909, should not be set aside. 

It appears that the opposite party w^ho w^ere the plaintiffs 
in the Court below^ brought a suit along with the pro forma 
defendants, who were their co-sharers, for arrears of rent due 
on two holdings. These pro forma defendants upon their re- 
fusing to join the other plaintiffs in the suit were subsequently 
transposed to the category of defendants. The decree which 
the plaintiff obtained was one for a share of the rent due to 
them alone. In the execution of that decree, the two holdings 
were attached. Thereupon, the petitioner preferred a claim 
under section 278 of the Civil Procedure Code. The opposite 
party objected that the claim was barred under section 170 
of the Bengal Tenancy Act. The Court below has given effect 
to that objection. 

I am of opinion that the order of the Munsif cannot be 
sustained. 

Section 170 is one of the sections in Chapter XIV of the 
Bengal Tenancy Act, and it cannot, therefore, apply to any 
case in which the decree is not of such a nature as is contem- 
plated in that Chapter. The decree in this case, as I have 
already said, was for arrears of rent due in respect of two 
holdings. Therefore, when either of the two holdings was 
attached, it was attached in execution of a decree passed not 
only for arrears due on one of the two holdings but also for 

(1) (.1907) I. L. R 34 Cal. 298 ; (2) (1907) 7 C. L. J. 96. 

II C. W. N. 497. 
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arrears due on tLe other holding. It follows that section 170 
of the Bengal Tenancy Act cannot apply to this nase. 

This view gains support from the ratio\ decidendi of the 
judgments in the case of Hridaynath Das Chowdhry y. 
Krishna Prasad Sircar {!) a,nd in that of Baihanta Nath Roy 
Y, Thakur Debendra Nath 8aM {2), 

The order of the Court below is, therefore, set aside and 
this Rule is made absolute with costs. 


Richaudson j. I agree. 

, s. 0 . e. Rule absolute, 

(1) (1907) I. L, R. 34 Oalc. 298 ; (2) (1906) 11 C. W. X 676. 

11 C. W. X 497. 


APPELLATE CIVIL. 


Before Mr, Justice Mookerjee and Mr. Justice Carnduff. 

1909 JAGON RAM MAEWARI 

March 30. . 

MAHADEO PROSAD SAHU.'*^ 

Minor — Oo 7 %tr act with Minor-— Benefit of Minor — What are ^Necessaries'--^ 
Wedding Presents — Guardian^ Discharge or Death of — Majority .lei {IX of 
187t5) s, S. — Guardians and Wards Act ( Fill of 1890) s, S2, 

Where a guardian has one© been validly appointed or declared, the 
minority does not cease till the attainment of 21 years by the ward, and it is 
immaterial whether the guardian dies or is removed, or otherwise ceases to act. 

Budra Prohash Misser v. Bhola Nath Muhherjee (1), Khwahish Ali v. 
Surju Prasad Singh (2), GordJiandas v. Earimlubhdas (3) and Gopal Chunder 
Bose Y, Gonesh Ghunder Sremani {4) veierred to. 

Patesri V, Champa Lai (5) dissented from, 

* Appeal from Appellate Decree, ISTo. 1334 of 1907, from a decree of R. 'L. 
Ross, District Judge of Mozaffarpur, dated March 27, 1907, affirming the 
decree of Purna Ghandra Chowdhuri, Subordinate Judge of Mozaffarpur, 
dated Dec. 22, 1906., 

(1) (1886) I. L. R. 12 Calc. 612. (3) (1896) I. L. R. 21 Bom. 281. 

■,.(2) (188i) I.'L.R. 3 A11.-598. (4) (1905) 4 C. L. J.:il2; . , , , , 

(5) (1891)11 All. W. H. 118, 
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Birj Mohun Lai v* Eudra Perhash Misser {}) explained. 1909 

Shwram v. Krishnahai (2), Yehnath v. Waruhai (3) and Mtmgniram 
Marwaf’i v. Qursahai Nand (4) referred to. Mabwaei 

Nagardas Vachraj v, Anandrao Bhai{5) distinguished. Mahax»eo 

If an order of Court, wliich has been erroneously made or irregularly ob« Pbosad 

tained, is subsequently revoked, the position of the party is the same as if the Sahij. 


order had never been made. 

In re Newman (6) followed. 

‘ Necessaries ’ include articles fit to maintain the particular person in 
the state, degree and station in life in which he is. 

Peters v. Fleming (7) followed. 

Eyder v. Woomhwell [%) Walter Everard {9) referred to. 

* Necessaries ’ must be determined with reference to the fortune and cir- 
cumstances of the particular infant. Wedding presents for the bride may be 
* necessaries.’ 

Jenner v. Walker (10), Juggessur Sircar v. Nilumhur Bistvas (11) and 
Mahundi v. Sardbsukh (12) referred to. 

Though a particular article furnished may correspond in quality and 
price with the infant’s means, yet if it should turn out that the infant was 
already plentifully supplied with the thing purchased, it does not fall within 
the description of ‘ necessaries ’ in that particular case. 

Johnstone v. Marks (13) followed. 

Infant can always show that he was already plentifully supplied with 
similar goods, and it is immaterial whether the seller Imew it or not. 

Barnes v. Toye (14) and Ford v. Fothergill (15) followed. 

It is incumbent upcn one who sells goods to an infant to enquire into his 
circumstances so as to determine not only whether the thing sold is such an 
article as an infant of the station in life cf the purchaser would require, but 
whether in the particular case the purchaser had need for it, for if the infant 
did not require it, the seller cannot recover it. 

Johnson v. Lynes (16) relied on. 

The question as to what are ‘ necessaries ’ is a mixed question of fact and 
law. 

Peters v. Fleming (7), Maddox v. Miller {Yl) and Wharton v. Mackenzie (18) 
referred to. 


(1) (1889) I. L. R. 17 Calc. 944. 

(2) (1906) I. L. K 31 Bom. 80. 

(3) (1888) 1. L. R. 13 Bom. 285. 

(4) (1889) I. L. R. 17 Calc. 347. 

(5) (1907) I. L. R. 31 Bom. 590. 

(6) [1899] 2 Q. B. 587. 

(7) (1840) 6 M. & W. 42 ; 

55 R. R. 495. 

(8) (1868) L. R. 3 Exch. 90; 

4.Exeh. 32, ■ 

(9) [1891] 2 Q, B. 369. 


(10) (1868) 19 L. J. N. S. 398. 

(11) (1865) 3 W. R. 217. 

(12) (1884) I. L. R. 6 AIL 417. 

(13) (1887) 19 Q. B. D, 509. 

(14) (1884) 13 Q. B. D. 410. 

(15) (1794) 1 Peake 301 ; 3 R. R. 695, 

(16) (1843) 6 Watts <& Sergeant 80. 

(17) (1813) 1 M. & S. 738 ; 

14 R. R, 565. 

(18) (1844) 5 Q. B. G06 ; 64 R. R 5M. 
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Th© mere fact that an infant has a father, mother or guardian, does not 
prevent his being bound to pay for what was actually necessary for him when 
furnished, if neither his parents nor guardian did anything towards his car© 
or support. The test is whether the articles supplied were needed for the us© 
of the infant. 

Call V. Ward ( 1 ) followed. 

Second Appeal by the plaintiffs, Jagon Ram Marwari 
and Jorawa Mnll. 

The plaintiffs who are dealers in cloth, cash, gold, silver, 
pearls, etc., at Mozaffarpur, brought a suit against the defend- 
ant who is a zemindar of position and considerable income at 
the same place, for the value of goods supplied to the defend- 
ant between the 14th January 1902 to the ISth October 1904. 

The defendant filed his written statement through his 
certificated guardian, Chhatradhari Sahu, and resisted the suit 
on various grounds, amongst others, that the claim was ficti- 
tious, that the defendant was a minor at the time the contract 
was entered into and as such was not liable under the contract, 
and that it was not for his benefit. 

The Courts below concurrently found upon the evidence 
adduced in the case, that the purchases were made from the 
plaintiffs for the benefit of the defendant, but they held, that 
the articles supplied could not be regarded as ‘ necessaries ’ for 
the minor and, therefore, dismissed the plaintiffs’ case. Hence 
this appeal. 


Bahu Provash Ghandra Mitter {Dr. Rashbehm^y Ohose with 
him), for the appellants. The defendant was not an infant 
at the time of the contract, inasmuch as the first certificated 
guardian had been discharged : Patesri v. Cham fa Lai (2)^ 
Yehnath r. Warubai (3) and Birj Mohun Lai v. Rudra Perhash 
(4). Even if the defendant was a minor the goods 
supplied were ‘ necessaries,’ and the plaintiffs are entitled to 
the amount claimed. Sections 11 and 168 of the Contract Act 
(Act IX of 1872) referred to. 

(1) (1842) 4 Watts & Sergeant 119 . (3) (1888) I. L. R. 13 Bom. 285. 

(2) (1891) 11 All. WiM. 118 , (4) (1889) 1. L. R, 17 Calc. 944. 
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Bobu Shomshi Charan Mitra^ for the respondent. If a 
guardian is once appointed or declared by a competent 
Court, the disability of the minor continues until the attain- 
ment of 21 years of age, oven though the guardian may die, 
be removed or otherwise cease to act : Budra Prohash Misser 
V. Bhola Nath Mukherjee (1), Khwahish Ali v, Surju Prasad 
8mgh (2) and Gordhandas v, Harivalubhdas (3). 

Cur. adv. vuU. 


1909 

Jagok Bam 
jVr\BWABI 

V. 

Mahadeo 

■^BOSAE 

Sahv. 


Mookbrjee AiSTD Carr DUBE JJ. The plaintiffs, appellants, 
are tradesmen in the town of Mozaffarpur and are dealers 
in cloth, gold, pearls, jewellery and other articles. The de- 
fendant is a zemindar resident in the same place and is 
admittedly a person of position and considerable income. The 
plaintiffs commenced this action for recovery of approximately 
Rs. 2,300 from the defendant, for goods supplied during a 
period of more than two years from the 14th January 1902 to 
18th October 1904.. The defendant, who at the time of the 
institution of the suit was an infant under the guardianship 
of a certificated guardian, resisted the claim substantially 
on two grounds, namely, first, that the transactions mentioned 
in the plaint were entirely fictitious, and, secondly, that as 
at the dates of the alleged transactions, he was an infant, he 
was not liable to pay for the goods. The Courts below have 
found concurrently upon the first question in favour of the 
plaintiffs, and have held upon the evidence that the purchases 
were made from them for the benefit of the defendant. Upon 
the second question, they have held that the articles supplied 
could not be regarded as necessary expenses, and therefore 
the plaintiffs were not entitled to their value. The plaintiffs 
have now appealed to this Court, and on their ‘behalf the 
decision of the District Judge has been assailed substantially 
on two grounds, namely, firsty that at the time of the transac- 
tions the defendant was not an infant, inasmuch as the first 
certificated guardian had been discharged, and, secondly 
even if he be regarded in the eye of law as an infant, the 

(1) (1886) L L. B. 12 Calc. 612. (2) (1881) I. L. B. 3 AU 598. 

(3) (1896) I. L. B. 21 Bom. 281. 
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articles supplied were necessaries for which the plaintiffs 
were entitled to he paid. 

In support of the first ground urged on behalf of the 
appellants, it has been pointed out that the defendant was 
born on the 8th November 1885, that one Bisun Deo was 
appointed his guardian under the Guardians and Wards Act 
of 1890 on the 20th November 1901, that on the 28th April 
1903 Bisun Deo, upon his own application and with the 
assent of the present defendant, was discharged from the 
guardianship, and that it was not till the 8th September 1905 
that Chhatradhari, the present guardian, was appointed by 
the District Judge under Act VIII of 1890. On these facts, 
which are not disputed, it has been contended on behalf of 
the appellants that the defendant attained his majority on 
the 8th November 1903 and not on the 8th November 
1906, and that consequently the appointment of the second 
guardian on the 8th September 1905 was ultra vires. In 
support of this position, reliance has been placed upon the 
cases of Patesri v. Champa Lai ( 1), Yehiath v. Waruhai (2) and 
Birj Mohan v. Rudra PerJcash (3). On behalf of the respond- 
ent, it has been argued on the other hand that if a guardian 
bo once appointed or declared, the disability of the minor 
continues until the attainment of 21 years of age, although 
the guardian may die, be removed or otherwise cease to act, 
and in support of this proposition reliance has been placed 
.upon the cases Rudra Prolcash v. Bhola Nath{4:),KhwaMshY. 
Surju Prasad (5) and Oordhandas v. Harivahibhdas {%). In 
our opinion the contention of the appellants is clearly opposed 
to the plain language of section 3 of the Indian Majority Act 
of 1875, as amended by section 52 of the Gaurdians and Wards 
Act of 1890. Section 3 provides that every minor of whose 
person or property or both, a guardian other than a guardian 
for a suit has been or shall be appointed or declared by any 
Court of Justice before the minor has attained the age of 


(1) {1891) 11 All. W. X. 118, 

(2) (1888)1. L. B. 13 Bom. 285. 

(3) (1889) I. L. E. 17 Calc. 944. 


(4) (1886) I. Lv B. 12 Calc. 612. 

(5) (1881) I. L. B. 3 AIL 698. 

(6) :(1896) I. L. B. 21 Bom. 281* 
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18 years, and every minor of whose property the superintend- 1909 

ence has been or shall be assumed by any Court of Wards JagoJTram 

before the minor has attained that age, shall be deemed to 

have attained his majority when he shall have completed his 

age of 21 years and not before. The language of this section Sahu. 

fully supports the view taken in the cases of Rudra ProJcash v. 

Bhola Nath {l), KJiwaMsh v. Surju Prasad (2) and Gordhan- 
das V. Harivahibhdas (3), which is also supported by the recent 
decision of this Court in Gopal Chmider v. Gonesh Ghunder (4). 

We are not prepared to adopt the view indicated in the j udgment 
of Sir John Edge in Patesri v. Champa Lai (5), in which that 
learned Judge dissented from the decision of this Court in 
Rudra Prohash y, Bhola Nath (1). We observe that reliance 
was placed by Sir John Edge upon the case of Birj Mohan 
Y, Rudra Perhash {&) with reference to which it is sufficient 
to state that the language of section 3 has been altered since 
that decision was given, and the words Every minor under 
the jurisdiction of any Court of Wards ” have been replaced 
by the words “ Every minor of whose property the superin- 
tendence has been or ^ shall be assumed by any Court of Wards'.” 

The view, therefore, that the disability of the minor only 
continues so long as the Court of Wards retains the charge 
of his property, can no longer be maintained. We also observe 
with reference to the case of Patesri v. Champa Lai (5) that 
it was dissented from by the learned Judges of the Bombay 
High Court in Gordhandas y, Harivalubhdass (3). It is further 
worthy of note that as pointed out in Shivram v. Krishna- 
6 af ( 7) the earlier decision in Yehrw(,thY. Waruhai {%)'hdijB hmn 
superseded by the decision of their Lordships of the Judicial 
Committee in V. Mohunt Gnrsahai (9). As re- 

gards the decision in the case of Nagardas Vachraj v. Anandrao 
Bhai { 10), it is clearly distinguishable. It was ruled in that 

(1) (1886) I. L. R. 12 Calc. 612. (6) (1889) I. L. R. 17 Calc. 944. 

(2) (1881) I. t. B. 3 All. 598. (7) (1906) I. L. B. 31 Bom. 80. 

(3) (1896) I. L. R. 21 Bom. 281. (8) (1888) I. L. B. 13 Bom, 285. 

(4) (1905) 4 C. L. J. 112. (9) (1889) 1. L. B. 17 Calc. 347 ? 

(5) (1891) il mC" L. B. 161. A. 195. 

(10) (1907) I. L B. 31 Bom. 590. 
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case tliat if an order made under tlie Guardians and Wards Act 
for tlie appointment of a guardian is subsequently set aside, tbe 
period of minority is not extended to 21 years under seetioii 3 
of tlie Indian Majority Act. This decision is based on the 
perfectly intelligible principle that if an order of Court which 
has been erroneously made or irregularly obtained, is subse- 
quently revoked, the position is the same as if the order had 
never been made, or to use the words of Mr. Justice Wright in 
In re Newman (1), the invalid order is rescinded and 

is treated as though never made, so that the party is restored to 
his original position. This principle has obviously no applica- 
tion to a case in which the guardian either dies, or is removed, 
or as in the case before us, voluntarily obtains his discharge. 
Upon a review then of the authorities, and upon an examin- 
ation of the language of section 3 of the Indian Majority Act, 
as amended by section 52 of the Guardians and Wards Act of 
1890, we feel no doubt that if a guardian has once been validly 
appointed or declared, the minority does not cease till the 
attainment of 21 yearsof age by the ward, and it is immaterial, 
whether the guardian dies or is removed, or otherwise ceases 
to act. The first ground taken on behalf of the appellants 
cannot, therefore, be supported and must be overruled. 

The second ground urged on behalf of the appellant is 
substantially to the effect that the case has not been properly 
tried on the merits, that the Courts below have proceeded 
on the assumption that the defendant is not liable for any 
articles which are not proved to be necessary to the support 
of life, and that the accounts show on the face of them that 
various articles of ordinary use were supphed, as also other 
articles required by a minor of the position in life of the de- 
fendant on the occasion of his marriage which took place in 
April or May 1903. We have carefully examined the judg- 
ment of the Subordinate Judge as also that of the District 
Judge, and are of opinion that the contention of the appellants 
is well founded. The Subordinate Judge stated the ques- 
tion to be, whether the articles supplied could be treated as 
(1) [1899] 2 Q. B. 587- 
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necessary expenses, and held that as most of the purchases were 
made at or abont the time of the marriage of the defendant, 
and as there was no reliable evidence to show that the things 
were required for the marriage, the plaintiffs were not entitled 
to recover. The District Judge proceeded on a somewhat 
different ground. He held that as many of the articles were 
supplied shortly after the marriage they could not be treated 
as necessaries for the marriage ; and further, that as the 
arrangements for the marriage were in the hands of a person 
named Gajadhar with whom the plaintiffs had no dealings, 
they were not entitled to recover the price of the articles 
supplied. It is obvious that there has not been a proper trial 
of the question in controversy between the parties in either 
of the Courts below. As we have already stated, the alleged 
transactions extend over a period of nearly three years from 
January 1902 to October 1904, while the marriage of the 
defendant took place in April or May 1903. Apart from the 
question, therefore, whether the articles supplied immediately 
before or aiter the marriage could be regarded as necessaries, 
the question remains for consideration, whether the other 
articles supplied during a period of fifteen months before the 
marriage and about eighteen months after that event, fall 
within the category of necessaries. It has been stated to us 
approximately that goods worth about Rs. 1,300 were supplied 
on the occasion of the marriage, and articles worth about 
Rs. 800 were supplied from time to time before and after the 
marriage. It is obvious that the matter has not been 
investigated with the fulness it deserved, and that neither of 
the Courts below has determined with reference to each article 
alleged to have been supplied, whether it was one in respect 
of which the plaintiffs were entitled to recover the value. 
It is manifest that in the interests of justice, the decisions 
of the Courts below must be discharged and the case re-investi- 
gated. To enable the lower Court to do so, we shall lay down 
the principles upon which the enquiry ought to proceed. 

Under section 11 of the Indian Contract Act, every 
person is competent to contract who is of the age of majority 
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i 909 a-ccording to tlie law to which he is subject. This section as inter- 

Jagon Eam preted by their Lordships of the Judicial Comniittee in JfoAon 
Mabwabi Bih&e Y. Dharmoias {Vj provides that no person is competent to 
contract who is not of the age of majority according to the 
Sahxj. law to which he is subject ; in other words, that a minor is not 
competent to contract and that, therefore, a minor’s agree- 
ment is void : Dattaram v. Vinayak (2) and Kamta Prasad v. 
8heo Gopal{Z). If, therefore, as previously indicated in 
Watkins v. Dhtmnoo Bahoo (4), a minor is a person incapable 
to contract within the meaning of section 11, section 68 of the 
Indian Contract Act becomes applicable to his case. No'W 
section 68 provides that if a person incapable of entering into 
a contract — we quote only so much of the section as is appli- 
cable to the case before us — is supplied by any person with 
necessaries, suitable to his condition in life, the person who 
has furnished such supplies is entitled to be reimbursed from 
the property of such incapable person. There is no definition 
of the term necessaries ” in the Act. We may consequently 
turn to judicial decisions to determine its precise import. Now 
it was ruled by Baron Parke in Peters v. Fleming (5) that “ from 
the earliest time down to the present, the word ^ necessaries ’ 
is not confined in its strict sense to such articles as were neces- 
sary to support life, but extended to articles fit to maintain 
the particular person in the state, degree and station in life 
in which he is ; and therefore we must not take the word 
‘ necessaries ’ in its unqualified sense but with the qualification 
as above pointed out.” This definition was adopted by the 
Exchequer Chamber in Ryder v. Woomhell (6), in which it 
was stated that the rule of law is clearly established that an 
infant is generally incapable of binding himself by a contract, 
that to this rule, there is an exception introduced not for the 
benefit of the tradesman who may trust the infant, but for 
that of the infant himseK, that this exception is that he may 

(1) (190S) I. L. B. 30 Calc. 539 ; (5) (1840) 6 M. & W. 42 ; 

L. B. 30 I. A. 114. 55B,R.495. 

(2) (1903) 1. L. R. 28 Bom. 181. (f>) (1868) L. B. 3 ExcK 90 : 

(3) (1904) I. L. B. 26 AU. 342. 4 Excb. 32. 

(4) (1881) I L. B. T Calc. 140. 
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make a contract for necessaries : see also Walter y, Everardil). 
To put the matter concisely, "‘necessaries” means goods 
suitable to the condition in life of the defendant and to his 
actual requirements at the time of the sale and delivery, and 
whether an article supplied to an infant is necessary or not, 
depends upon its general character and upon its suitability to 
the particular infant’s means and station in life. It must further 
be observed that as “necessaries ” include everything neces- 
sary to maintain the infant in the state, station, or degree of 
life in which he is, what is necessary is a relative fact, to 
be determined with reference to the fortune and circumstances 
of the particular infant ; articles therefore that to one person 
might be mere conveniences or matters of taste, may in the case 
of another be considered necessaries, where the usages of 
society render them proper for a person in the rank of 
life in which the infant moves. The infant’s need of things 
may also sometimes depend upon the peculiar circumstances 
under which they are purchased and the use to which they 
are put. For instance, articles purchased by an infant for his 
wedding may be deemed necessary, while under ordinary 
circumstances the same articles might not be so considered : see 
Jenner v. Walker (2) in which it was ruled that wedding presents 
for the bride of the infant may be necessaries. To the same 
effect are the decision inJuggessur Sircar v. Nilumhur Bistvas (3) 
and Makundi v. Sarabsukh (4). A further question may 
also arise, namely, was the infant in actual need of the things 
purchased. Though an article may belong to a class of things 
that are unquestionably necessary, and though the particular 
article furnished may correspond in quality and price with 
the infant’s means, yet if it should turn out that the infant 
was already plentifully supplied with the thing purchased, 
it does not fall within the description of necessaries in that 
particular case. As observed by Lord Justice Lindley in 
Johnstone y. Marks (5), the true question is not a mere 

(1) [1891] 2 Q. B. 869. (3) (1865) 3 W. E. 217. 

(2) (1868) 19 L. T., 'NT. S., 398. (4) (1884) I. L. E. 0 AIL 417. 

(53 (1887) 19 Q. B. D, 509. 
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abstract one, whether the articles supplied were in their nature 
Jagoh Bam necessaries, but apracticalquestion, whether they were neces- 
sary for the defendant, that is necessaries to mna, and they 
^P^aW not be, if he already had plenty of them. An infant 

Saot. may, consequently, show that he was already fully supplied 
with similar goods, and it is immaterial whether the plaintiff 
knew it or not : Barnes v. Toye (1). It is thus incumbent 
upon one who sells goods to an infant to enquire into his cir- 
cumstances so as to determine not only whether the thing^ 
sold is such an article as an infant of the station in life of the 
purchaser would require, but whether in the particular case, 
the purchaser had need of it, for if the infant did not require 
it the seller cannot recover it. The reason for this rule is 
plain and was thus explained by Gibson C.J. in Johnson v. 
Lymes (2). “ The rule of law is that no one may deal with a 

minor. The exception to it is that a stranger may supply 
him with necessaries proper for him, in default of supply by 
any piie else ; but the stranger’s interference with what is 
properly a guardian’s business must rest upon actual necessity, 
of which he must judge in a measure at his peril. When he 
assumes the business of a guardian for the purpose of present 
relief , he is bound to execute it as a prudent guardian would 
and consequently make himself acquainted with his necessities 
and circumstances. The credit which the infant’s necessities 
give him, ceases when these necessities cease, and as nothing 
further is requisite when these are relieved, the exception to 
the rule is at an end.” We may further observe that the 
question as to what are necessaries, is a mixed question of 
fact and law. It has been ruled in England that it is a ques- 
tion for the Court to decide whether certain classes of expen^- 
ture are necessaries and what class or general description of 
articles are necessaries, and it is for the jury to determine 
whether the particular articles fall within any of those classes, 
and whether they were actually necessary and suitable to the 
condition of the infant and were furnished under such circum- 
stances as to authorise a recovery ; the quantity, quality and 
(I) (1884) 13 Q. B. p; 410, (2) (1843) 6 Watts ^ Sevgemt 80, 
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value of what was furnished is of course a question for the jury ; 
Peters v. Fleming (1), Maddox v. Miller {2) and Wharton v. 
Mackenzie (3). The person who seeks to recover for articles 
furnished to an infant on the ground that they were necessaries 
is bound to prove that the articles were in their nature neces- 
saries suitable to the infant to whom they were supplied and 
were actuaUy needed by the infant. But if there are special 
circumstances within the knowledge of the infant himself 
which make those articles not necessaries, he may prove 
them ; for instance, that he was fully supplied with similar 
goods ; Ford v. Foihergill (4). With reference to the obser- 
vation made by the learned District Judge that as the arrange- 
ments for the marriage were in charge of Gajadhar, the articles 
supplied could not be treated as necessaries, we may point 
out that the mere fact that an infant has a father, mother 
or guardian, does not prevent his being bound to pay for what 
was actually necessary for him when furnished, if neither 
his parents nor guardian did anything towards his care or 
support. The test to be applied is whether the articles sup- 
plied were needed for, the use of the infant : Call v. Ward (5). 

The result, therefore, is that this appeal must be allowed, 
the judgment and decree of the District Judge set aside, and 
the ease remitted to him for decision upon the question, 
whether the articles supplied were necessaries on the principles 
already explained. The accounts produced by the plaintifis- 
appellants must be carefully scrutinised and the case of each 
article or class of articles separately considered. If for the 
elucidation of any particular point, fresh evidence is found 
necessary, the District Judge wiU be at Mberty to take evidence 
himself or to direct the Subordinate Judge to take it and to 
submit it to him for consideration. Costs of this appeal will 
abide the result. 

8. A. A. A. Appeal allowed ; 

case remanded. 
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(1) (1840) 6 M. & W. 42 ; 55 R. R. 495. (3) (1844) 5 Q. B. 606 ; 64 R. R. 584 

(2) (1813) 1 M. & S. 738 ; 14 R. R. 565. (4) (1794) 1 Peake 301 ; 3 R. R. 695. 
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LALA RUP NARAIN 

V . 

GOPAL DEVI. 

[On appeal from the Chief Court of the Punjab at Lahore.] 

Hindu law—Adoption--^Evidenceof Adoption— Adoption of Daughter's Son^ 
validity of — Question not raised until too late a stage of the hearing— Estoppel 
by eissent of Reversioner to Alienations by Widow — Power of Reversioner to 
bind later Reversioners — Reversioners claiming not through preceding Rever- 
noner hut through last male owner — Misjoinder of Causes of Action— Civil 
Procedure Code {XIV of 1882) s, 578. 

Tilt/ appellant’s right to maintain a suit to set aside alienations of certain 
immoveable property made by the widow and the natural mother of the last 
male owner, who was the daughter’s son of the original owner, depended on 
whether, as the appellants alleged, he w'as also his adopted son. On this 
question the Courts in India differed : — 

Held, by the Judicial Committee, that on the evidence the adoption was 
established. It showed that, on the death of the original owner, the alleged 
adopted son succeeded to the estate without controversy which he could only 
have done as adopted son, and enjoyed it and disposed of it as his own, also 
without controversy, dowm to his death in 1870 : almost every document 
both during his life and after his death was framed entirely on the basis of the 
adux.)tion. 

An objection to the validity of the adoption on the ground that under the 
Hindu law a daughter’s son could not be adopted was only put forward for 
the first time at the very last stage of the hearing, after all the evidence was 
closed and nothing but argument remained. The decision depended on 
whether the rule of Hindu law had been varied by family custom ; — 

Eeldi that the District Judge was right in refusing to entertain at that late 
stage of the case anew question of that kind the solution of which must foe 
dependent upon evidence. 

The main defence to the suit was that the assent of the appellants’ father 
to the transactions in dispute, not only ©stopped him from contesting 
the validity of the alienations, but created an estoppel binding his sons the 
appellants. As showing this a document dated 3rd September 1871 was pro- 
duced which, after reciting that except his mother there was no heir to or 
claimant of the adopted son’s property, stated that the widow agreed that 
during the mothers lifetime she should remain in possession of a half share 

^ Present : Lobb Mackaghtbn, Loeb Atkinson, Sik Anbkew Scoble 
and im' 'A" 
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of til© property, and that after the death of the mother and the widow both 
the shares should devolve by inheritance on the sons of the mother, who w'or© 
the natural brothers of the adopted son. This deed was signed by the father 
of the appellants who at that time was the only Reversioner. The Courts in 
India differed as to the effect of his concurrence in the deed : — 

Held, that the division of her life-interest with the mother was an act 
which did not need the assent of the appellants’ father ; and -to provide for the 
descent of the inheritance after her death in a line different from that pre- 
scribed by law was a thing which the widow could not do either with or without 
his assent. There was, therefore, no estoppel on the Reversioner, and conse- 
quently none on his sons. 

Anothet document relied on by the respondents was one of the alienations 
sought to be set aside. It was executed by the two ladies on 1st July 1888, 
and recited that they inherited the property in question from the original 
owner by virtue of' right of succession and also by reason of the relinquish- 
ment of their rights by all the original owner’s collateral heirs. They referred 
to the deed of 3rd September 1871 and stated that they, the executants, were 
absolute owxiers by exercising proprietary rights. They conveyed the land 
to the purchasers absolutely, and finally stipulated that neither they nor their 
heirs or descendants would ever raise any objection, nor would the original 
owner’s collateral heirs whose rights, if any, “had been extinguished by their 
putting their signatures to this deed, and admitting it to be correct.” This 
deed was also attested by, amongst others, the father of the appellants. The 
Courts in India again differed : — 

Held, that the deed only bound the ladies and the collateral heirs of the 
original owner from whom they claimed to have derived title. It did not 
affect any title coming from the adopted son through w’hom the appellants 
claimed ; they were, therefore, not estopped. I 

The ladies, the alienees, of the four separate alienations sought to be set 
aside, and the natural brothers of the adopted son were all made defendants 
in the present suit : — 

Held, that it was very doubtful whether, on the strictest construction 
to be placed on the Civil Procedure Code, it could properly be said there was 
any misjoinder of causes of actioti ; but even if there was, section 578 of the 
Code had the effect of preventing such a defect from being made a ground 
of appeal on which the decree of the first Court could be reversed. 

The decree of the Chief Court was reversed, and that of the District Judge 
restored. 
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Appeal from a Judgment and decree (lOth June 1904) of 
the CLief Court of the Punjab, which reversed a judgment 
and decree (24th August 1901) of the District Judge of Umballa. 

The plaintiffs were appellants to His Majesty in Council. 

The main question for decision in the present appeal was 
whether certain alienabions made by two Hindu ladies were 
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1909 biiiding on th.6 HoYorsionors to tiio estate of the last male 
I^xTbop holder, one Wazir Singh. 

property iii suit originally belonged to Sultan Singh 
OopalBevi, in the year 1861, and was succeeded by the 

said Wazir Singh who, according to the pedigree (which is 
set out sufficiently in the judgment of their Lordships of the 
Judicial Committee), was the eldest son of Sultan Singh’s 
daughter, Puran Devi. 

The appellants, grandsons of Sultan Singh’s brother Narain 
Singh, claimed to be the next reversionary heirs of Wazir 
Singh, and their title depended on whether, as they alleged, 
Wazir Singh had been adopted by Sultan Singh. 

Wazir Singh died on 25th October 1870 leaving him sur- 
viving Ms widow who succeeded to a life-estate in his pro- 
perty, and to whom a certificate to collect debts was granted 
under the provisions of Act XXVII of 1860. On 3rd Septem- 
ber 1871 an agreement was come to between Sarsuti and 
Puran Devi in the following terms : — 

“ I, Musanimat Sarsuti, daughter of Lala Tek Chand, and widow of Lala 
Wazir Singh, adopted son of Munshi Sultan Singh, deceased, caste Khatri, 
resident of Delhi, Muhalla Naughara, Guzar Dariba, do hereby declare as 
follows: — 

“ About ten months ago my husband died without leaving any issue. 
After his death I obtained a certificate of succession and came into possession 
of the property left by him. There is always some disagreement between 
myself and Musammat Puran Devi, sister of Lala Wazir Singh and daughter 
of Mimshi Sultan Singh, as regards inheritance and the family belongings. 
With the exception of Musammat Puran Devi there is no other heir to or 
claimant of the said property. The parties, therefore, of their own accord 
and free-will have agreed that during my lifetime, Musammat Puran Devi 
should remain in possession of one-half share of the property, and that after 
the death of Musammat Puran Devi and myself, both the shares should 
devolve by inheritance on the sons of Musammkt Puran Devi, who are the 
grandsons (daughter’s sons) of Munshi Sultan Singh, the common ancestor. 

I have, therefore, drawn up these few lines in the form of a deed of parti- 
tion, so that it may serve as an authority,” 

This document bore the signature of, among others, Gurdial 

Singlij tlie father of the appeUaJits, who was at that time the 
nearest Reversioner. To one of the alienations to some of the 
defendants which was now sought to be set aside, Gurdial 
put his signature but only as a witness. The deed of sale 
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was dated 1st July 1888 and was executed by Sarsuti and 
Puran Devi in favour of the defendant Lala Shambhu Nath 
and others for Rs. 40,000. In this document it was recited 
as ^ follows : — . 

** We own and possess an entire Icatra known as Xaira Choy an, situate in 
Bazar Chandi Chauk, Delhi City, full description of which is given hereafter. 
We inherited this property along with other property from the late Munshi 
Sultan Singh by virtue of our right of succession, and also by reason of aban- 
donment and relinquishment of their vested and contingent proprietary rights 
by ail the collateral heirs of the said Munshi Sultan Singh, which rights the 
collaterals possessed in virtue of their being male descendants or for some 
other reason. We possess in addition two former title deeds, an agreement 
dated the 3rd September 1871, which was registered on the 5th October 
1871. We, the executants, have been absolute owners of the property in 
question by exercising proprietary rights in respect of the same, as also in res* 
pect of other, property regarding which we effected a permanent alienation 
without any obstruction on the part of the above-mentioned collaterals. At 
this moment we, with a view to liquidate the debts due by us which debts we 
thought expedient to incur in order to make such improvements to our other 
property as might have the effect of augmenting the income from rent and 
to prevent the addition of interest, have absolutely sold the property, a 
description of which is given hereafter, together with all its dimensions and 
external and internal rights.” 

After naming the vendees, namely Lala Shambhu Nath, 
Lala Benarsi Das and Kidar Nath, three of the defendants, 
and that the vendors had received all the consideration 
money for the property, the document proceeded : — 

“ After receiving the consideration money we, the vendors, have taken the 
property (sold) out of our proprietary possession, and have placed one-half 
of it in the possession of Lala Shambhu Nath, one of the vendees, and the 
other half, in the joint possession of Lala Benarsi Das and Babu Kidar Nath, 
vendees, in equal shares, and have made all the vendees in proportion to 
their respective shares joint absolute owners of the property in question. 
Henceforward all the above-named vendees shall be joint absolute owners 
of the property. All our proprietary rights in respect of the property sold 
have lapsed, and passed from us, vendors, to the vendees. Now and hereafter 
neither we nor our Reversionary heirs, nor any other persons coming forward 
as claimants by right of succession or by virtue of their being male descend- 
ants of the aforesaid family shall raise any sort of objection against the alien- 
ation of the property sold or in regard to the want of power of making a per- 
manent alienation of it, or against any right (whether now existing or not) 
in the property ; or any plea as to non-payment of the value in full ; nor 
shall they have any sort of claim or concern as against the vendees, inasmuch 
as even if the heirs of the above-named Munshi had any sort of right 
(whether vested or contingent) in the property in question at all, such right 
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has been ejctmguished by their pntting their signatures to this deed and 
admitting its contents to be correct. If we or our heirs in contravention of 
the deed or contrary to our or their admissions take any objection or 
lay any claim to the property sold, such objection and claim shall be consi- 
dered to be false, and in that case all the responsibilities and liabilities for 
costs and damages and for repayment of the sale money shall rest on our 
shoulders, and the vendees shall have a right to recover their money from our 
persons or from our personal property whether moveable or immoveable. 
We have, therefore, drawn up these few words in the form of a sale-deed so 
that it may serve as an authority.” 

The above was the last transfer deed made in the life- 
time of Gurdial, but both before and after his death other 
alienations of the property now in suit were made to other 
defendants, and on 14th June 1897 the appellants Jai Narain, 
who wsis born on 19th December 1871, and Rup Narain , who 
was born on 11th March 1876, instituted the suit out of which 
the present appeal arose, against Sarsuti andPuran Devi, 
her sons and the various alienees for a declaration that the 
alienations would not be binding on them as reversioners after 
the death of Sarsuti. 

Two preliminary objections were taken to the suit, namely, 
that the plaintiff Jai Narain was not competent to maintain 
the suit, inasmuch as he had been adopted by the widow 
of one Brij Mohan and so had ceased to belong to his 
natural family ; and that there was misjoinder of parties 
and of causes of action in the suit ; and issues were raised on 
these objections. On these issues, the then District Judge 
held on 24th November 1897 that Jai Narain had not been 
adopted out of hisnaturalfamily, andthat he, therefore, could 
join his brother Rup Narain in the present suit. On the 
other preliminary issue he decided, after referring to the con- 
flicting rulings of the High Courts in India that there was no 
misjoinder either of defendants or of causes of action. 

The pleas set up in defence to the suit were substantially 
that it was barred by limitation ; that Wazir Singh was not 
the adopted son of Sultan Singh ; that assuming he was so 
adopted the plaintiffs could not succeed in this suit having 
regard to the settlement of family disputes embodied in the 
deed of agreement dated 3rd September 1871, coneurred in 
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by Gurdial Singh, and having regard also to subsequent acts . ] 

of the said Gurdial Singh which signified a relinquishment Lava Rto 

ISTai^'AI'ni' 

of Ms claiiiLvS as Reversioner; that the alienations were made ’ 
for necessary purposes to alienees who were parties to the 
alienations believing on good grounds that Gurdial Singh 
had relinquished his rights to the properties alienated: and 
that large sums had been spent by the alienees in improv- 
ing the properties, and they were entitled to compensation 
in respect thereof if the alienations were declared void. 

On these pleadings issues were raised the final form of which, 
was settled as follows by the District Judge who decided the 
ease on the merits : — 

1. Was Wazir Singh the adopted .son of Snltan Singh ? 

“2. If so, did Gurdial Singh, who, after IVazir Singh^s death, became the 
nearest Reversioner, and would inherit on the death of the widow Musamrnat 
Sarsuti, con.Bent to the deed of 1871 (D.D.-I. ), and thereby relinquish his claims 
to the property ? And did lie consent to alienations of the property made i,u 
accordance with this deed, thereby confirming his act of relinquishment ? 

3. If so, does his relinquishment of .his rights in the property and, his 
consent to the alienations bind his sons, the plaintiffs, and estop them from 
suing ? 

“ 4. Does the period of limitation begin from the execution of the deed 
of 3rd September 1871, or from what date does it begin, and are plaintiffs 
barred by limitation ? 

“ 5. 'Was there legal necessity for each act of alienation ? ” 

No issue was settled in respect of the plea of some of the 
defendants for compensation for improvements. 

On these issues the District Judge held that Wasir Singh 
was the adopted son of Sultan Singh. He found from docu- 
ments produced that the word “ khalaf ” was used in de.s- 
cribing Wazir Singh, and that that word in such documents 
always signified “ son ” by birth or adoption, and on the 
documentary and circumstantial evidence he concluded as 
follows:— 

‘‘ In all the documents he was described as the ‘ son ’ or ‘ adopted son ’ of 
Sultan Singh or in w'-ords to that effect ; defendants have produced no docu- 
ments to the contrary effect. Also the documents produced show- cieariy tliat 
all parties interested nearly or remotely in the property of Sultan Singh either 
subscribed to or never contradicted the fact of Wazir Singh’s adoption until 
the institution of the present suit. Thus the documentary evidence and tiie 
inference to foe drawn from it are all in favour of Wazir Singh’s adoption. 
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/The eiremiiBtantial\.cviden^^ efjually con vineiixg proof of the adoption. 
There.. is the .fsefc .that Wazir Singh lived witivS.'oltan Singh in one house, while 
his }i pothers lived with their father and mother in another house. Wazir 
Siueh’s wife was brought to the house where Sultan Singh himself lived which 
dt<l not happen in the case of the wives of the other brothers. On the death 
of Sultan Singh, Wazir Singh took out a succession certificate in his own name 
a,nd received possession of the whole of Sultan Singh’s large property,, neither 
the widow (Ajudhia Devi) nor the daughter (Puran Devi) nor her other sons 
raising any protest even when Wazir Singh proceeded, as he undoubtedly did, 

to dissipate it by extravagant living, The conduct of all parties 

crmcorned clearly indicates that Wazir Singh was regarded, as' the sole heir 
of Sultan Sing! 1 , and he certainly would not have been so regarded had there 
not ];>eoii good grounds for so doing. On the death of Wazir Singh a succession 
ccptifkate was taken out in the name of his widow Sarsuti .... It is easy to 
understand that a young widow in her position without a child and with only 
a life-estate i.n the prop 6 rt 3 J', and naturaJly under the influence of the elder 
wohien of the family would be willing in order to secure the family peace to 
mil render a share in the property either to her father-in-law’s widow or to his 
r laughter as she did by the document D. D.-I. of 3rd September 1871. On 
tlie other hand it is incredible that, if Wazir Singh had not been adopted, the 
irnmediiite and future heirs would have allowed his widow who would have had 
no status at all a predominant share in the property as they did. Moreover, 
one of Saivsiiti’s first acts appears to have been to sell some of the property 
to pay off the personal debts of W azir Singh in which the other members of 
the family had not benefited, an act which the Reversioners would never have 
permitted if Wazir Singh had not, to their knowledge, been the adopted son' 
n,nd heir of Sultan Singh. 

“ In short, the evidence proves conclusively that Wazir Singh was adopted, 
the oiily fact inconsistent with this conclusion being the conduct of Gurdial 
Singh, the next Reversioner, whose conduct, especially with regard to the 
document I>. D.-I., it is now necessary to consider.” 

The District Judge also held after full consideration of all 
the circumstances in the case that as a matter of fact Gurdial 
Singh did consent to the deed of 3rd September 1871, and to 
alienations of the property in suit made in exercise of powers 
acquired under that deed. But he decided as a matter of 
law, after a consideration of the rulings of the High Courts 
in India on the question of how far the consent of the nearest 
Reversioner is binding on other reversioners, that “ a Rever- 
sioner derived his title not from the last Reversioner, even 
though that reversioner be his father, but from the last full 
owner,” especially in a case where, as here, “ the last Rever- 
sioner had predeeeas<id the widow, so that his interest bad 
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become valueless and as though they never existed.” He, 
therefore, held that the plaintiffs derived their title from Wazir 
Singh and not from Gurdial Singh, and that the .surrender 
of his title by the latter and his consent to the alienations 
did not affect the plaintiffs’ title, except so far as Gurdial 
Singh’s consent might be evidence of the necessity for live 
alienations ; and that the plaintiffs were not thereby estopped 
from suing in the present case. On the quesstion of iimitatioii 
the District Judge held that the suit was not barred. 

He further found that there was no proof of any necessity 
for the alienations ; and that there was no evidence in support 
of the plea that any of the alienees had subsequently improved 
the properties. 

On a point raised in argument before him as to the vali- 
dity of Wazir Singh’s adoption, the District Judge said : — 

“ It was contended that among the regenerate tribes, of whom the Khatri'b' 
are one, the adoption of a danghter’s son is not permissible, and that eonse- 
quently Sultan Singh’s adoption of Wazir Singh could not in any case have 
been valid. Though I allowed the point to be argued, I arn now of opinion 
that not having been pleaded it should not be raised at the last stage of the 
hearing. I have, therefore, not considered it.” 

In the result the District Judge gave the plaintiffs a 
decree. 

An application for review by two of the defendants on the 
ground that improvements effected in a portion of the pro- 
perty, though pleaded, was never brought into issue nor de- 
cided, was rejected the District Judge saying that in a case 
in which the parties were not ignorant persons, and were well 
represented by counsel, he considered it was clearly their duty 
to protect their own interests by applying, if necessary, for 
a revision of the issues during the 2| years (April 1898 to 
December 1900), which elapsed from the date of framing the 
issues to the closing of the case, and that it could not be re- 
opened on any one point after judgment had been passed. 

The defendants appealed to the Chief Court of the Punjab 
(P. C. Chatterji and F. A. Robertson JJ.)j and in addition 
to the points raised in the issues took as grounds of appeal that 
the adoption of Wazir Singh, even if proved, was invalid ; and 
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That the District Judge should have fixed an issue as regards 
the improvements and decided it. 

The Chief Court held as to the adoption of Wazir Singh 
that as a matter of fact there was no reliable direct evidence : 
tliat the reference in the documentary evidence to Wazir 
Singh as “khalaf ” of Sultan Singh was not conclusive, and 
that the description of him in the documents anterior to Sultan 
Singh’s death were also mconclusive as to the actual factum 
of adoption; that in documents subsequent to the death of 
Siiluan Singh (as for instance in the succession certificate of 
llJth .iune 1861 ) the description of him were probably those 
givcji !)y Wazir Singh himself ; and that on Wazir Singh’s death 
it \v’as only by the consent of iiis brothers that the succession 
certificate was granted to his widow Sarsuti. xAnd they pro- 
ceeded— 

" W'e now come to tlie family settlement of 1871, which deserves special 
iiitejuiou far many reasons. In this connection it is relied on by the plaint- 
ihV, because it mentions Wazir Singh as the adopted son of Miinshi Sultan 
8tugh. 

*’ Tlie above gives in brief the evidence in support of the factum of the 
adoption of Wazir Singh by Sultan Singh, and if it stood alone and mirabutted 
It v"ouid certainiy be enough to raise at least a presumption in its favour. 
Wo do not propose to discuss the oral evidence at length. The lower Court 
considered it unreliable, and after going through it we do not consider that it 
materially strengthens the case for the plaintiffs. There are, however, several 
considerations which seem to negative the conclusion that there was any such 
of "Wazir Singh as to take him finally out of his natural family 
and to give the collaterals of Sultan Singh the right of collateral succession to 
Wazir Singh’s estate. In the first place there is no deed of adoption and no 
deed executed by Sultan Singh in which he recites or alludes to the adoption, 
and there is no direct evidence of any such formal adoption. The absence of 
this last may be satisfactorily explained, but the w^ant is not supplied. Next 
wo find that Sultan Singh had one daughter, who had five sons, all dependent 
on him. Tlie evidence shows that all these sons at times lived with Sultan 
bingh, and W azir Singh 'was the eldest and naturally the one who received most 
notice. It is exceedingly improbable that Sultan Singh would have so adopted 
Wazir Singh as to give him the whole inheritance and deprive such of his 
brothers as %vere then alive of any share in it, as well as others who might 
aiterwax'ds be born, leaving them destitute. But the most conclusive point 
against the of adoption is, in our opinion, the execution of the family 

poitiement of 1871 and Gurdial Singh’s action in connection therewith. 

** iiio reason why that settlement was come to is clearly recited in the deed 
iteeif, and there is no reason whatever to doubt that it was correctly stated. 
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G-ui'clial Singh was iiiidoubtediy, as was. contended in tiie Lower Court, a man 
of affairs, a leader in tlio family and a very capable person. He was the Com* 
missioixer’s Muhafiz dafter. This was the contention in the Lower Court, but 
Mr, Grey apparently quite overlooked this .and argued the ex.act opposite before 
us, he., that he was young, inexperienced, incapable, under the i,nfluene 0 of 
others and careless of his owm interests. The former view is clearly the correct 
one. A^et we, find Gurdial Singh, who must have known perfectly the whole 
truth about Wazir Singh’s adoption, and who, had Wazir Singh been adopted 
by Sultan S.ingh as contended by the plaintiffs, would have been Wazir 
Singh’s sole heir, not only signing the family settlement of 3rd September 
1871, ■which clearly provided that after the death of Musanirnat Sarsuti, widow 
of Wazir Singh, and Musaimn at Piiran Devi, daughter of Sultan Singh, the 
defendants, who are sons of Musammat Puran Devi, should succeed to the 
whole property, but in order to make assurance doubly sure we find him 
attesting the only deed of alienation made by the women in his lifetime, in 
which deed there is a full and clear recital of the rights of succession of the 
defendants and the relinquishment of all their rights by the collaterals of Sul- 
tan Singh. It is clear that every precaution -was taken to avoid, any possibility 
of misapprehension on Gurdial Singh’s part, or of the meaning of his action. 
What the legal effect of his action on the rights of his sons may bo will be 
discussed later. In this connection we note that Gurdial Singh showed clearly 
by his action that he did not believe himself to have any legal rights as regards 
Wazir Singh’s property, i.e., that there had been no such adoption as would 
give him such rights. The recital that Wazir Singh w^as adopted son of Sultan 
Singh was obviously merely to satisfy Musammat Sarsuti, and we loiow how 
often such sacrifices are mad© to satisfy a masterful woman in a family. Hav- 
ing attained the substance the others would naturally not haggle over the 
form. And this cornproimse, a family settlement of 1871, was, it must b© 
noted, originally drafted bj’’ Gurdial Singh himself, and it is ■witnessed by 
every member of the family, ev^en to Bakhtawar Singh, Gurdial’s father-in- 
law, and by several independent witnesses, including an Honorary Magistrate. 
Indeed, Gurdial Singh himself seems to have taken every precaution to make 
the settlement clear and final, and to prevent fiuther disputes. Under these 
circumstances, w^e hold that it is not prov-ed that SuHan Singh adopted Wazir 
Singh in such a manner as to give the plaintiffs, either by law or custom, any 
right to succeed collaterally to the estate of Wazb Singh. It follows that 
they are not Wazir Singh’s Reversioners, and accordingly cannot maintain 
this suit. Some ‘ adoption of affection ’ there probably was, possibly some 
intention of adoption , but w© find that no adopti on is in fact prov^ed to have 
been carried out. 

“ This decision in fact disposes of the whole case except the question of 
misjoinder, but we think it advisable to notice such further points as have 
been dealt with in the Loww Court. ” 

The Chief Court held also that there was no misjoinder 
of plahitifis ; but that there had been misjoinder of causes of 
action, and the case did not satisfy the requirements of section 
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28 or 45 of tlie, Cml/Rrocedura Code. , They thought the pro- 
pe^r course was to- a-liow the plaintiffs to iiiake their election 
which suit they would pursue without prejudice to their rights 
to bring fresh suits' against the other defendants separately. 
The plaintiffB elected to proceed agamst the' 5th defendant, 
Shainbliu Nath,' the.. claims against the other alienees were 
struck out, and the Court proceed to dispose of the claim 
as regards Shambhu ■Nath^'s alienation only , holding in con- 
currence with the 'District- Judge that there was no legal 
jaecessit}-^ proved for the' alienation, and that the consent, of 
Giirdial Singh to the settlement of Srd September 1871 and 
to the alienation, was established by the evidence on the record. 
As to the effect of GurdiaFs acquiescence in the deed of 
settienieiit, the Chief Court reviewed at lengili the authorities 
of the High Courts in India and of the Chief Court of the 
Punjab, and having -regard to the principles both of Hindu, 
law and common equity,, they held that the plaintiffs as sons 
of Gurdial were bound by ■ his action in regard , to , the settle- 
ment of 3rd September 1871, and : of the alienations made 
thereunder. 

As to the twm grounds not raised in the issues, the Chief 
Court said : — : ' , ' 

As regards the question whether the validity of the adoption of Wazir 
Shigh could be raised at the stage at which it was raised in, the First Court, 
we are clear that it could be so raised. No doubt the reason why it is raised 
w'as the publication of the decision of their Ijordships of the Privy Council 
that among twiee>bom classes, the adoption of a daughter’s son is invalid. 
The respondents urge that on- this point they are governed by custom, and 
that the onus of proving... -that-' the adoption of ■ a daughter’s son among 
Khatris is invalid by custom.. lies, on the. appellants. With this we do not' 
concur. The initial onus always lies upon any person who asserts that he is 
governed by a custom at variance wdtb his general law to prove the particular 
custom he alleges. The question is very fully discussed in the Punjab Record 
54 of 190S, with which judgment we concur. We think the plaintiffs were 
entitled to raise the point, and had it been necessary w© should have made a 
remand for enquiry into the question. It is not now necessary. 

“ As regards the claim of the defendants to be reimbursed for improve* - 
rneiits, we tiunk that attention was certainly drav/n to the matter in the pleas, 
and we should have directed further enquiry as to this point also had it been 
necessary. It waa overlooked by the Lower Court and no issue drawn.” 
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The result was that the decree of the District Judge was • . 1909 

reversed and the suit dismissed with costs. Lala Rup 

Naraik 

On this appeal, in which, the defendant Shambhii Nath was gopalDevl 
represented as respondent by his widow Gopal Devi, 

Sir B. Finlay K.C,, DeGrtiytker K.C.^ and Govind Salmi 
Sharma, for the appellants, contended for the reasons given 
, by the District Judge that the evidence on the record proved 

that Wazir Singh was the duly adopted son of Sultan Singh. 

Eor the meaning of khaiaf ” as descriptive of Wazir Singh, 

Wilson’s Glossary was referred to. The contention raised that 
even if the adoption were made it was invalid was only put 
forward after all the evidence in the case had been given, and 
the District Judge was right in refusing to deal with it at that 
late stage of the case. The respondents were now precluded 
from denying its validity. As to persons who could be adopt- 
ed, reference was made to Mayne’s Hindu Law, 7th edition, 

< pages 172 (bottom of page) and 175, paragraph 136. 

Both the Courts in India having concurrently held that 
the alienations were not made for legal necessity, and that 
the consent of Giirdiai Singh to the agreement of 3rd Septem- 
ber 1871 and his acquiescence in the alienations were estab- 
lished by the evidence, it was contended that the Chief Court 
was in error in holding that Giirdial Singh’s acts and conduct 
in giving such consent and aecjuiescence had the effect of binding 
the appellants. Gurdial Singh, it was submitted, did not there- 
by create any estoppel which would have precluded him, from 
himself chalieiiging the ahenations ; and even assuming that 
Gurdial Singh was estopped, his acquiescence in the deed of 
settlement and the alienations could not bind the appellants, 

.who were born after the execution of the deed. All that 
Gurdial Singh relinquished, if anything, was an expectancy 
of succession, and as he died before Sarsuti, and never there- 
fore perfected his Reversionary right, the appellants were 
not claiming through him but through Wazir Singh, and the 
surrender of his title by Gurdial Singh did not estop the appel- 
lants from maintaining the present suit, Sarsuti had no power 
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to change the line of descent of the property in which she had 
only a life-estate, and no consent or acquiesence of Gurdial 
Singh could prevent that portion of the deed from being other- 
wise than illegal and void, because m excess of her powers ; 
nor, it was submitted, could Gurdial Singh’s consent convert 
Sarsuti’s life-estate into an absolute one, so as to adversely 
affect the appellants’ Reversionary rights which were derived 
not from him but from the last full owner, Wazii Singh. Re- 
ference was made to Bahadur Singh v. MoJiar Singh {!), 
Bhanivarda v. Sukhi{2), Collector oj 31 asulifaiam v. Caxaly 
Venkata NarainfaJi (3), Bajluhhee Babexi v. Gobind Clmnder 
Chowdhry (4), Behari Lai v. Madho Lai AJiir Gyawal (5) , 
Hem Chunder Sanyal v. Sarnamoyi Debi (6), Nchokislwre 
Sarma Boy v. Hari Nath Sarma Boy (7), Jiican Singh v. Misri 
Lal{S}, Sham Sundar Lai v. Achhan Kunwar{Q), Bajrangi 
Singh v. Alajiokarnika Singh (10), Solmn v. Bam Dial (11), and 
Mayne’s Hindu Law, 7th edition, page 204 (end of para. 157) ; 
6th edition, 200. 

As to misjoinder it was submitted that the Chief Court 
was wrong in holding that there was misjoinder of causes of 
action, and in making the appellants select one of the alienees 
To proceed against, and striking out the claims against the 
others. But even if the causes of action were v'rongiy joined 
it was an irregularity from which the respondents had suffered 
.10 injury, and one not affecting the merits of the case, or the 
jurisdiction of the Court within the meaning of section 678 
of the Civil Procedure Code, and therefore not a ground on 
which the Chief Court should have reversed the decree of the 
District Judge on appeal: Param v. ric/ia/ (12) was referred to. 

(1) (1901) I. L. E. 24 All. 94, 105 ; (7) (1884) I. L. B. 10 Calc. 1102, 1107. 

L. B. 291. A. 1, 8, 9. (8) (1895) I. L. B. 18 All. 146, 155 ; 

(2) (1899) I. L. B. 22 All. 3S L. K. 23 I. A. 1, 0. 

G) (ISOl) 8 3Ioo. I. A. 529, 549, 555. (9) (1898)1. L. B. 21 ^Ul. 71, 82; 

(4) (1869) 13 Moo. I. A. 209, 228, 229. L. E. 25 I. A. 183, 189. ’ 

(5) (1891) I. L. E. 19 G'alo. 236 ; (10) (1907) I. L. B. 30 All. 1 ; 

L. E. 19 1. A. 30. L.B.35I.A. 1. 

(0) (1894) I. L. B. 22 Calc. 354. (ii) (looi) 36 Puiij. B.eoord 253, 259 

(12) (1882) I. L. E. 4 All. 289. 
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Reference was also made to the Limitation Act (XV of 1877), ^0^* 

Schedule II, Arts. 125, 140, and 141. [Jardine K.G. .said that Lal.\ 
he did not intend to support the plea of limitation. ] 'v, 

Jardins K.C, Sbiid Boss, for the respondents, contended, C^opal Devx, 
for the reasons given by the Chief Court, that the appellants 
had failed to prove the factum of the adoption on which their 
title depended. But even if proved, the adoption was in- 
valid, the adoption of a daughter’s son being illegal by Hindu 
Law: Bhagwan Singh v. Bhagwan Singh (1) was referred to. 

This point could, it was submitted, have been raised at any 
stage of the case, and the District Judge was not right in 
allowing it to be raised in argument, and then not deciding 
it but holding that not having been taken in the pleadings, 
it could not be raised at the last stage of the hearing. 

It was also contended that the agreement dated 3rd Sep- 
tember 1871 was the settlement of a disputed succession, and 
as such w^as attested and agreed to not only by Gurdial Singh, 
but by all the members of the family interested in the dispute. 

Both the lower Courts had concurrently found that Gurdial 
Singh, by signing the deed of Srd September 1871, consented 
to the surrender of all his reversionary rights in the property. 

He was then the sole living Reversioner of Sultan Singh and 
was competent by his assent to validate the settlement made 
by Sarsuti and Puran Devi in that deed. Having done so, the 
appellants were estopped from now contesting the deed and 
the alienations thereafter effected. 

As to misjoinder the decision of the Chief Court was cor- 
rect. If the alienations be held void as against the appellants , 
the respondents would be entitled to compensation for im- 
provements. As to that point, though it w-as pleaded in the 
written statements, no issue upon it was settled by the Court, 
and a review on that ground was rejected. 

Sir R. Finlay K.O . , in reply. Before any compensation could 
be allowed there must be 'an inquiry as to the value of the 
alleged improvements : the matter could not be dealt with now^ 

(1) (1899) I, L. R. 21 All. 412 ; L. R. 26 I A. 153. 
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The judgment of their Lordships was delivered by 

Sir Akthue Wilson. The suit out of which this appeal 
arises was brought by the present appellants against a number 
(>f persons as defendants. The plaintiffs, alleging themselves 
to be prospectively reversionary heirs to an estate now en- 
joyed by two ladies, claimed a declaration that certain aliena- 
tions, four in number, of portions of the estate made by those 
ladies were not binding on the Reversioners. 

Both Courts in India have agreed that there was no such 
legal necessity as could justify the aliena-tions ; and their 
Lordships have not been asked to review that finding. 

The questions which do arise are of quite a different cha- 
racter. It is necessary to follow the pedigree of the family 
in order to appreciate the contentions raised on each side. 

The pedigree, so far as material, is as follows : — 

RAM NAEATN. 

■ ■"! ■ ■. ''I 

r: ■ ■ ~ I ' * j 

Ram Chatid, died soilless. Narain Singh. Sultan Sinsh, married Mii- 

i sammat Adjudhia Devi. 

Gardial Singh, 


1 ■ ... I . 

Jai Nara,in [Plaintiff). Rup Na,rain {Flamtiff). Musammat Puran Devi, 

married Gaairi Shanken 


i ! , j i 

SVixzir Singh, said to have Umrao Sardar Dalel Ranfit 

been adopted by Sultan Singh. Sinoh. Singh. Sinsrh 

Singh, married Mst. Sarsuti. omgn. 

The properties in question, formed part of the estate of 
Sultan Singh, who died in 1861 . He was succeeded by AVazir 
Singh. Wazir, as will be seen by the pedigree, was the eldest 
son of Sultan’s daughter, and, according to the case of the 

plaintiffs, was adopted by Sultan. 

^ It IS not disputed that, if Wazir was the adopted son of 
Sultan, the present plaintiffs are competent to maintain this 
suit as reversionary heirs of the estate of Wazir. If Wazir 
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5 " was not such adopted son, the plaintiffs (appellants) have 

j| . no right to , sue.: 

I The first important question, therefore, is whether Wazir 

I was the adopted son of Sultan, 

I On this quovstion the Courhs in India have differed. The 

District Judge of Umballa, who tried the ease, thought the 
I adoption proved. The Chief Court took a different view. 

• The adoption, if it took place, was about fifty years ago, so 

that direct evidence of much value could hardly be looked for. 

, Their Lordships are of opinion that the adoption is estab- 

lished. Before the death of Sultan in 1861 Wazir is described 
I as his adopted son. On the death of Sultan, Wazir succeeded 

to the estate without controversy, which he could only have 
done as adopted son, and enjoyed it and disposed of it as his 
own without controversy down to his death in about 1870. 
Almost every document, both during the life of Wazir and 
since his death, is framed entirely upon the basis of the adoption. 

It was sought to raise another point in connection with the 
adoption, that if it took place in fact, it was invalid in law 
on the ground that under Hindu law a daughter’s son could 
not be adopted. With this point their Lordships think the 
District Judge dealt rightly. The general rule of Hindu law 
cannot be disputed, but it may be varied by family custom, 
and often is so varied in the province from which this appeal 
comes. If the legal point had been duly raised in proper time 
by the pleadings or issues, it would have been examined with 
the aid of any evidence adduced on either side bearing upon 
the question. But it was not so raised. It was put forward 
for the first time at the very last stage of the hearing after 
all the evidence was closed, and when nothing but argument 
remained. Their Lordships think that the District Judge 
was right in refusing to entertain at that stage a new question 
of this kind of which the solution must be dependent upon 
evidence. 

For these reasons their Lordships are of opinion that the 
appellants have established their right to maintain the present 
I suit. 
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Tlio second question of importance is as to the effect of the 
alie,t 2 :ed assent of one Giirdial Singh, the father of the plaintiffs, 
t o t lie disputed transactions or some of them. Gurdial witnessed 
an iniportant document of the 3rd of September, 1871, and 
one of those of transfer, and it was said that by so doing he 
was estopped from disputing the validity of the alienations, 
anrl that his sons, the now appellants, were similarly estopped. 

On this question the first Court decided in favour of the 
plaintiffs ; the Chief Court of the Punjab held otherwise, and 
considered that the estoppel contended for bound Gurdial, 
and also the plaintiffs, his sons. This decision involves two 
propositions— that Gurdial was estopped, and secondly, 
that the estoppel was binding upon his sons. The second of 
these propositions it is immaterial to consider unless the estop- 
pel against Gurdial is first accepted; and, in order to see 
whether it should be so accepted or not, it is necessary to 
examine the documents upon which it is based. The document 
of the 3rd September, 1871, is the most important of them, 
and it affords a very clear indication of the positions taken 
up by the parties. It purported from its title to be a deed of 
partition executed by Sarsuti, the widow' of Wazir, in favour 
of Puran Devi, his natural mother. 

The most notable point about this deed is that according 
to its term Sarsuti is the only person who conveys anything, 
and this is in accordance with the recitals, which alleged that 
Wazir was the adopted son of Sultan Singh, and that Sarsuti, 
Wazir’s widows had succeeded him on his death. The next 
notable point about the deed is that, wdth the exception of the 
last few' lines of the operative part, everything contained in 
the deed is wdthin the rights of the executant as heiress of her 
husband, because she purports to deal only with her life estate. 
The exception in those last few lines purports to affect the 
devolution of the inheritance after the deaths of Sarsuti and 
Puran, which was clearly beyond Sarsuti’s pow'crs as the widow 
of Wazir. 

The contention being that Gurdial, by having signed this 
deed, became an assenting party to the transaction embodied 
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in it , it is necessary tc consider . wliat the - nature of that trails- ' 
action is. It is one- by which Sarsuti professes to divide her Lala Eup 
life-interest with Pur an, which she could do wdthout any assent ' 
of Giirdial. It purports, secondly, to provide for the descent tlopAuDEvi. 
of the inheritance after her death in a line difterent from that 
prescribed by law, a thing which apparently she could not do 
either with or without the consent of reversioners. 

The second doGiiment relied upon ivas one dated the ist 
July, 1888, purporting to be the deed of sale by Sarsuti and- 
Puran containing one of the alienations impugned in the suit. 

The most obvious peculiarity of this document is that it is 
framed on a basis altogether inconsistent with that of the docu- 
ment last referred to. 

It recites that the two ladies inherited the property in 
question with other property from Sultan Singh by virtue of 
their right of succession, and also by reason of abandonment 
and relinquishment of their rights by all the collateral heirs 
of Sultan. They then refer to the document of the 3rd Sep- 
tember, 1871, and another document. They say that they, 
the executants, have been absolute owners by exercising 
proprietary rights. They go on to convey the land to the 
purchasers absolutely , and they proceed ; — 

“ Now and hereafter neither v, e nor our reversionary heirs nor any other 
persons coming forward as claimants by right of succession or by virtue of 
their being male descendants of the aforesaid family shall raise any sort of ob- 
jection Even if the heics of the family of the above-named Mmishi 

had any sort of right, whether vested or contingent, in the property in ques- 
tion at all, such right has been extinguished b3^ them putting their sig- 
natures to this deed and admitting its contents to be correct.” 

The deed was executed by >Sarsuti and Puran and witnessed, 
amongst others, by Gurdial. 

Assuming that Gurdial effectually assented to this docu- 
ment, the document itself must be looked at, in order to see 
what it was that he assented to. And on the face of the 
document, it is clear that all it professes to do is to bind the 
ladies themselves wiio executed the deed, and the collateral 
heirs of Sultan from whom they claim to have derived title. 

It does not profess to affect any title coming from Wazir. 
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But the present plaintiffs claim title from Wazir, and are 
1 ’ therefore unaffected by any escoppel arising from Gurdial’s 
assent to the deed. 

Another point raised on behalf of the respondents was that , 
at any rate, the respondents, or some of them, had spent 
money upon the properties purchased by them, and that 
such persons could not be evicted without compensation. 
On this point it is enough to say that it does not arise on this 
appeal, and cannot arise till the death of Sarsuti. Their Lord- 
ships therefore have ’ only to say that they abstain from 
expressing any opinion upon the question and from saying 
anything which could tend to prejudge the question in case it 
should be raised hereafter in due time and in due manner 

Another question discussed in argument was whether the 
Chief Court was right in the mode in which it dealt with an 
alleged misjoinder of causes of action. Their Lordships think 
it is at least very doubtful whether, upon the strictest 
construction to be placed upon the Procedure Code, it can pro- 
perly be said that there was any misjoinder in this case. And 
if there was any such misjoinder, section 578 of the Code has 
in their Lordships’ opinion, the effect of preventing such a 
defect from being made a ground of appeal and from being 
dealt with on appeal as it was dealt with by the Chief Court 
Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, the decree of the Chief 
Court set aside with costs, and the decree of the District 
Court restored, but with costs in favour of the plaintiffs and 
without prejudice to the right of such of the respondents as 
claim to have expended money on the properties respectively 
purchased by them to raise the question of compensation in 
such manner as they may be advised. 

The respondents will bear the costs of this appeal. 

J. T. W. « , . 

Appeal adotved. 

Solicitors for the appeUants : T. L. Wihon & Co. 

Solicitors for the respondents : Eartcup, Lavx^ Cohhold. 
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TESTAMENTARY JURISDICTION. 


Before Mr. Justice Harington. 

SARAT CHANDRA BAXERJEE 

V. May 17. 

NANI MOHAN BANSRJEE.* 


Eight to suQy survival of — Abatement of suit — Giml Fi'ocedure Code (Act V of 1908)^ 
Order XXII ^ Buie 1 — Application for Prohate hy Executor — Death of Exe- 
cutor — Application for Letters of Administration i?i same siiit^ hy Legal 
Representative of Executor. 

On an application by a solo executor for grant of probate, a caveat was 
entered, and the matter was set down as a contentious cause. Pending the 
bearing, the e.xecutor died. Thereupon his widow and legal representative 
applied to have her name substituted for his, and to have the petition for 
probate amended by substituting a prayer for letters of administration with 
copy of the will annexed, in place of the prayer for probate. 

Held, that the application must be refused, as the right to sue had not 
survived, and the suit had abated. 


Application in Chambers. 

On the 26th June 1906, Sreemutty Annapurna Debi, a 
Hindu lady, governed by the Bengal School of Hindu Law, 
died leaving a will dated the 12th March 1902, whereof she 
had appointed one Sarat Chandra Bauer jee eiceciitor. On 
the 31st July 1908, Sarat Chandra Banerjee applied for 
grant of probate, whereupon one Nani Mohan Banerjee en- 
tered a caveat. The matter came on for argument on caveat 
on the 25th August 1908, and it was ordered that the matter 
be set down as a contentious cause. Pending the hearing 
and on the 26th February 1909, Sarat Chandra Banerjee, 
who was the residuary legatee as well as executor under the 
will, died intestate leaving his widow Sreemutty Pramoda 
Debi. and two married daughters, him surviving. 

Thereupon, the present application was made by Sreemutty 
Pramoda. Debi for an order that, the death of her husband, the 
plaintiff, be recorded, and that her name, as his sole widow and 

* App]ica.tiori in Original Civil Suit No. 9 of 1 909, 


'Slid' 


Saba-T'' ^ 
■'^'CSAHPBA 
Baxebjise 

HaxI' 

MOEAH,' 

Baseejeb 
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Iieiress,' may be. substituted lor’ bis, and that the suit be pro- 
ceeded' mth,:;an^ petition for: probate be amended, by 
subst,i.tuting a prayer, for grant of letters of administration 
with copy of the will. annexed in place of the prayer for grant 
of probate. 

The application was in the fest instance made to the Master 
who, on the 29th April 1909, referred the matter under Rule' 
515.A to Harington J. in Ciiarnbers. 

Mr. B. G. Jfter, for the petitioner. This matter falls 
within the scope of Order XXII, Rule 1 of the Civil Procedure 
Code. On the death of the executor the suit did not abate, 
but tlie right to sue survived in’ favour of his legal represent- 
ative. 

Mr, G. R. Das (iff. A. N, Clmudliuri with him), for the 
opj)osite party. The right to sue did not survive on the death 
of the executor, and the suit has abated. The applieanPs 
proper course would be to apply for letters of administration 
with copy of the will annexed, and that would involve a 
fresh suit. 

Habington J. This is an application by the widow of 
one Sarat Chandra Banerjee that her husband’s death may be 
recorded, and her- name may be. substituted' for his, and that 
the petition for probate may be amended by substituting a 
prayer for letters of administration to the will annexed instead 
of a prayer for probate. 

The facts are that Annapurna Debi died in 1908 leaving a 
will. Sarat Chandra .Banerjee applied for probate, but was 
met by Nani Mohan .Banerjee' w^ho ' entered a caveat. 

The .matter was ordered to be set dowm as a contentious 
cause. P6nding..iheJie Sen'a.t Chaii.di‘a Banerjee, who 
was residuary legatee as well as executor under the wdll, died. 
The present application is made by his sole widow' and heiress. 

In iny opinion the application must be refused because 
the right to sue does not survive. The right, which Sarat 
Chandra Banerjee had, was to propound the will On the 
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Court’s granting probate, he would be entitled not by virtue 
of the order of the Court but by the appointment contained 
In the will to possession of the deceased’s property, and he 
would become, by virtue of the act of the deceased, his legal 
personal representative. 

But the right, which the present applicant has, is an en- 
tirely distinct one. She asks to be appointed to represent 
the deceased by the Court, and claims no right derived from 
any appointment by the testator. 

She must satisfy the Court of two things — (i) that she 
is the person to whom letters of administration ought to be 
granted ; and (ii) that the will was duly executed. 

In my opinion, the right to sue in Order XXII means the 
night to bring a suit asserting a right to the same relief which 
the deceased plaintiff asserted at the time of his death, and 
that a right to obtain probate of a will is a right different in 
its nature from a right to be appointed by the Court to ad- 
minister the deceased’s estate. 

I think, therefore, that the suit abates under Order XXII, 
Rule 1, and the application must, therefore, be refused. 

Application refuse. 

Attorneys for the petitioner : Fox Mandal. 

Attorneys for the opposite party : S. D. Diitt cif Ghosh. 



1909 

Sabat 

.Ohandea 

Banerjbe 

■y. 

Nani 

Mohan 

Baneejee. 

Haeington 

J. 


'I 





[VOL. XXXVL 


S02 GALOtITTA SIRIES. 

APPELLATE CIVIL. 


1900 
Mm IS. 


Beiore Mr. JusHce Stephen and Mr. .Tmtiee Vincent. 


ULFAT HOSSAIN 


V. 

GAYAXI DASS.* 


Mergp.f — 'Moharari inter eat — ^.Merger of moharari interest in superior kmdlord^ 
interest — Tfamfer of Property Act {IV of 1882) ss, 2 cL (c), [d) ; III cl. {d). 


The ori.ofiiial owner of a share in a certain mouza granted a mokarari of it 
to her f^andson, W., conditional on her daughter, F., enjoying the •mufruct 
of the mokarari for life, and subsequently she sold to tier daughter her |)ro- 
pri(‘tary interest in the share. Piior to the sale of the proprietary interest, 
tint Bulfsequent to the grant of the moharari and the usufruct^ the original 
owner and the mokararidar mortgaged their interest to R. On the 17th Sep- 
tember 1.892, the defendant purchased tlie mokararidar' s interest in tlie share 
subject to the mortgage. On the 7th October 1898, R. obtained a decree in 
a suit brought on his mortgage against F., W. and the defendant, and .finally 
bocariiL* the purchaser of the proprietary aiid the mokarari interest of the 
share at an auction sale. The defendant, however, failed to exercise his right 
of redemption. In consequence of default mad© in payment of the revenue, 
R.’s interest in the property was sold on the 25th April 1899 under the Rev- 
enue Sale Raw, and was pmehased by D. A further default having been 
mad© by D. , the latter’s interest in the property was sold -and the plaintiff 
purchased the same. The plaintiff , thereupon, brought a suit iov hhas posses- 
sion and mesne profits against the defendant who claimed the moharari 
interest under his purchase from W. subject to the R.’s mortgage : — 

Held, that the mokarari merged in the proprietary rights in the hands of 
R., and that the case was governed by the Transfer of Property Act, s. Ill (d). 

Baja .Kishendatt Ram v. Baja Mumtaz Ali Khan ( 1 ) and Surja Narain 
Mtmdal v. Nanda Lai Sinha {2) followed. 

Jihanti Nath Khan v. Gokool Ghunder Ghoiudry fS) and Promotho Nath 
Miiter v. Kali Prasanna Chowdkry (4) discussed. 


Second Appeal by Ulfat Hossain, tbe plaintiff. 

The facts are briefly as follows : — 

Mnsaminat Razihan was the original owner of a share 

^ Appeal from Appellate Decree, No. 1323 of 1907, against the decree of 
H. W. C. Camduff, District Judge of Patna, dated May 9, 1907, confirming 
the decree of Tarak Chander Dass, Subordinate Judge of Patna, dated March 
30, 1906. 

(1) (1879)1. L. R. 5 Calc. 198. (3) (1891) L L. R. 19 Calc. 760. 

(2) (1906) 1. L. R; 33 Calc. 1212. (4) (1901) I. L. R. 28 Calc. 744, 
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in a certain mourn. On tlie 9th November 1875, she granted 
a moharari oi it to her grandson, TVaiznddin, with a condition 
that her danghter, Fazilan, should enjoy "the usufruct of the 
moharari for her life, and subsequently on the 28th September 
1898, she sold her proprietary interest to Fazilan. 

On the 22nd September 1884, both the proprietary interest 
and the moharari were mortgaged by Musammat Razihan 
and Waizuddin to Rai Radha Kissen Bahadur. 

On the 17th September 1892, the defendant, Gayani Dass, 
purchased the moharari interest of Waizuddin. 

On the 7th October 1898, Radha Kissen obtained a decree 
in a suit brought on his mortgage against Fazilan, Waizuddin 
and the defendant, and on the 15th April 1899 this decree was 
made absolute. Subsequently on the 16th August 1899, Radha 
Kissen became the purchaser at the auction-sale held in exe- 
cution of the mortgage decree and obtained a sale certificate 
on the 15th September 1899. The defendant, however, failed 
to exercise his right of redemption. 

After the mortgage decree of Radha Kissen and before 
his purchase, viz., on the 25th April 1899, his interest in the 
property was sold under the Revenue Sale Law in conse- 
quence of default made in payment of the revenue and was 
purchased by one Bharam Singh. A further default was 
subsequently made by Bharam Singh and the latter’s interest 
in the property was put up to sale under the Revenue Sale 
Law. On the 4th January 1900, the plaintiff purchased the 
same. 

On the 12th February 1903, Radha Kissen obtained an 
ex farte decree against Bharam Singh and the other former 
proprietors of the share in suit, and on the 6th May 1905 he 
received from the Collector the surplus sale-proceeds of the 
plaintiff’s purchase on the basis of the ex parte decree. 

The plaintiff brought this suit for recovery of kkas posses- 
sion with mesne profits of the share in suit from the defend- 
ant and for ousting the latter from the same. Both the 
Original Court and the lower Appellate Court dismissed the 
suit. The plaintiff thereupon appealed to the High Court* 
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iijoo Moulvi Shamsul , Tlie moharari 

iJTfat interest had merged Jn the -superior interest , in coiiseqnence of ■ 

Hossain the purchase by the' moidgagee^'adhaKissen, .at: the; auction 
QAYxm sale of both the proprietary, and the mokarari interests, of the, , 
mortgagors of the .two interests and the plaintiff is .the, purchaser, , 
of these interests sold at a Revenue Sale. I rely on sec- 
tion 1 i 1 (d) of the Transfer of Property Act and Baja Kishendatt 
Ram V. Baja Mnmtaz Ali Khan (1) and Snrja Naram Mandal v. 

Nanda Lai Sinha (2). The case of Jilanti Nath Khan v. Gokool 
Chultder Chowdry (3) is decided irrespective of the Transfer of 
Property Act : Proinotho Nath Mitter v. Kali Prasanna Chow- 
dlvry (4) and Prostimia Nath Boy v. Jogui Chunder Pundit (5). 

With respect to the equitable doctrine of merger, I submit, 
it applies, independent of the Transfer of Property Act, to the 
inofussil, though its application was questioned in the case of 
Wofnesh Chunder Goo^to v. Baja Narain Roy {%). 

/>. Bashbehary Ghose (Babu Digamlar Chatter jee with 
him), for the respondent. There is no merger in this case, F 

and the question is concluded in Jibanti Nath Khan v. Gokool 
Chunder Chowdry (3), which is directly in my favour. The 
mokarari lease in suit was created before Ihe Transfer of Pro- 
perty Act was passed and, therefore, section 111 {d) is in- 
applicable. In Surja Narain Mandal v. Nanda Lai Sinha (2), 
the Court merely expresses an opinion. The doctrine set cut 
by the Judicial Committee in Baja Kishendatt Bam v. Baja 
31umtaz Ali Khan (1) is not founded on the doctrine of merger, A ^ 
but on another doctrine which will be found at page 210 i 

of the report. The case of Promotho Nath Mitter v. Kali 
Prasanna Ckowdhry (4:) is distinguishable. I rely on Foa’s • 

Landlord and Tenant, 4th edition, page 646. ' 

Moulvi Shamsul Hvda^ in reply. : 

Cur, adv, vult, 

Stephen and Vincent JJ. This is a suit brought for 
a declaration that the plaintiff as purchaser at a Government 

(!) (1879) 1. L. E. 5 Calc. 198. (4) (1901) I. L. R. 28 Calc. 744. 

(2) (190(i) 1. L. B. 33 Calc. 1212. (5) (1878) 3 C, L. B. 159. 

(3) (1891) I. L, E. 19 Calc. 760 ‘ (6) (1868) 10 W. R. 15, 17. 
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Revenue Sale is the proprietor of a 2 annas 5 gioidas a-iid odd 
share in a certadii niouza and for possession thereof. 

The facts, as far as they are material to the questions we 
have to decide, are as follows. The share in question origin- 
ally belonged to one Musammat Razilian. In 1.875, she 
created a moharari of which her daughter Musanimat Faziiaii 
was tenant for life with a remainder to her son Waizuddin. 
In 1878, she transferred the proprietaiy interest to Musammat 
Fazilan. In 1884, Fazilan and Yv^aizuddin mortgaged the 
share to Rai' RadJaa Kissen Bahadur. In 1892, Moliaiith 
Gayani Dass, t.lie present defeiidarit-respoiident, purchased 
the interest of Waizuddin, that is his equity of redemption 
in the mokamri. On the 15th of April 1899, Rai Eadha Kissen 
got a decree absolute in a mortgage suit in which Waizuddin, 
Fazilan, and Gayani Dass, among others, were defendants, 
and became purchaser at the auction sale held in pursuance 
thereof, the sale certificate being dated 15tli of September 
in the same year. Before this sale, however, the proprietary 
interest in the share in suit had been brought to sale at a 
Revenue Sale on the 25th April 1899, and had been bought 
by one Dharam Singh. In 1900, there was another Revenue 
Sale and the plaintiff-appellant was the purchaser. Against 
his claim for possession, the defendant sets up the moharari 
which he alleged is still in existence and which the plaintiff 
did not acquire by his purchase, wKieh was subject to it as 
being a prior encumbrance. The lower Appellate Court has 
held that this contention must prevail, because the moharari 
was in existence at the time of the second Revenue Sale. 
As he rightly says, the case turns on a question of merger, 
and we must see whether merger has or has not in fact oc- 
curred. 

It is not suggested that the sale to Dharam Singh can effect 
the case, and it is not denied that the effect of the sale to Rai 
Radlia Kissen in the mortgage suit was to vest in him : the 
life estate' of Musammat Fazilan, the reversionary interest 
of Waizuddin in the moharari^ and also the proprietary in- 
terest of Razihan in the share in question. 
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In the first place, the appellant,, contends' that ■ the case:, .is 
governed by the- 'Transfer of Property Act, section Hi (d), in 
wl'ikli case it is not .denied that the mo&ran merged 
proprietary interest as soon as both came into Bai Radha 
Kissen’s, hands. ' The respondent argues , however , that .section 
2 (e) of that Act prevents the application of section ill {d}* 
Were it not 'for paragraph (ri) of ,seotiori 2, we should be inclmed 
to iiold that section only saved the effect of the repeals that 
it enacts in the eases specified ; and that the word herein ” 
meant in this section ” and not ‘‘ in this Act.” Without, 
however, considering this view, which seems to be con- 
trary to that of ■ Bauer jee J. in Proniotho Nath Mitter v. Kali 
Prmamia ChourPiry (1), we do not see how to apply clause (c) 
to the present ease in the -way that recommended itself to the 
lower Appellate Court. The section enacts that nothing 
‘‘ herein (i.e., in the Act if we take it so) . contained shall be 
deemed to effect any right or liability arising out of a legal 
relation constituted before this Act came into force.” The 
right or liability which the respondent desires to set up is the 
right of the original mokararidar, Waizuddin, to hold his molca- 
rari unaffected by section 111 (d) of the Act if the mokarari 
and the parent estate both came into his hands, and this right, 
he contends, must be passed on to Rai Radha Kissen, the 
purchaser of the mokarari. This is, in our opinion, an in- 
correct view. The right in this case to -which clause (c) must 
apply, if it applies at all, is the right of Radha Kissen to the 
same effect, and it w^as constituted by his legal relation to the 
defendants in the mortgage suit at the time of the mortgage- 
sale, which took place after the passing of the Transfer of 
Property Act. We hold, therefore, that there is nothing to 
prevent section 111 (d) of the Act from applying and that a 
merger has taken place. 

Even supposing that the case is taken out of the scope of 
section ill (d), we are unable to agree with the decision of the 
lower Appellate Court. In Smja Narain Mandal v. Nanda 
Lai 8inha (2), the decision in Raja Kisheiidatt Ram y. 
(1) (1901) I. L. R. 28 Calc. 744, 750. (2) (1906) I. R. R. 38 Calc. 1212, 1217. 
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Raja Mumtaz AU Khan (1) is treated as an authority for the 
proposition that apart from the effect of the Transfer of Pro- 
perty Act a mokarari interest would merge in a superior 
tenure. It is true that in Jihanti Nath Khan v. Gokool 
Cliunder Ghowdry (2) and in Promotho Nath Alitter v. Kali 
Prasanna Ghowdhry (3), a different opinion may seem to have 
been expressed, but in the earlier of these cases the owners 
of the zemindari interest elected to treat a piitni interest they 
had acquired in their own zemindari as subsisting, and both 
cases were decided without reference to the case of Raja 
Kishendutt Ram v. Raja Mumtaz AU Khan (1). It is true, 
as has been argued before us, that that case was decided on 
the respective rights of a mortgagor and mortgagee, but the 
fact tha,t the hrits merged in the tahikdars^ interest is an essen- 
tial portion of the grounds for the decision anived at. Con- 
sidering the authority of this case and the view that has been 
taken of its application in Surja Narain Mandal v. Nanda 
Lai Sinha (4) v/e consider that we must treat the mokarari 
has having merged in Rai Radha Kissen’s superior interest. 
It has been attempted to show^ that Rai Radha Kissen treated 
the mokarari interest as subsisting after his purchase, and 
that it would have been to his interest to do so ; because in 
the event of a Revenue Sale of the share it would not have 
been affected. There is no direct evidence that he did so 
treat it, and the argument that he must be taken to have 
done so to protect himself against a Revenue Sale seems to be 
amply met by the fact that a Revenue Sale took place within 
a year of his purchase, and yet he has in his statement of claim 
expressly disclaimed any right to take advantage of the 
mokarari. 

We, therefore, hold that the mokarari merged in the 
proprietary rights in the hands of Rai Radha Kissen. The 
appellant is, therefore, entitled to Judgment and to his costs 
in this Court and both the Courts below, 
o. M, Appeal allowed, 

(1) (1879) I. L. R. 5 Calc. 198. (5) (1901) I. L. R. 28 Gale, 744. 

(2) (1891) I. T.. R. 19 Calc. 760. (4) (1906) I. L R. 33 Gale. 1212, 
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■ Bii ore Sir Lawrence H. Jenkins, I , Chief Jus fdce, and 

- Mr, Justice Mookerjee. 

RAKHAL CHANDRA LAHA 

■ " tL- ■ 

EMPEROR.^ 

Sttnction for prosecution, trrnis of-—-Ferjiirij, assigmuent of- — Charges relating 
to nemrnl false st at in the same deposu Ion — Mis- joinder — Reading de- 
sr-isition to v'itra-ss hi the presence of a pleader for one of several acGiised—~ 
hJ’.rpr. tn\ ’juii'-ision to administer oath to — Ad:rnis8ibUity of Deposition and 
’prn-if t\f SiUti'e'if fp of the Witness on a subsequent trial for Perjury — Criminal 
Procedure fCdc {Art V of IS98) ss. 195 cl {4), 234, 360 cl. (1) and 537— 
Pciud Code (Ah XIjV of 1860) b. 193— Oaths Act {X of 1873) ss. 5 (6), 13, 

i\ltliou 2 h s. 195. cl. (4), does not in expreas torma, render an asaignxneiit 
of poi'jnfy tiocaa.a vry, the apialisation for saiietiori and the order granting 
ir, in rosntjefc <; testate; an, }J:a in )n. tinned in a lengthy' depogitioii;, should specify 
tiie pari'ieular statements ahoged to bo false, but the omission to do so is a 
do fort cured by s 537, 'unless a failure of gjustic© has in fact been estab- 
islied. 

Where the alleged false statements- were not sec, out in the order of sanc- 
ti<jn but were specified in , the applicrdion for it and also in the charges sub- 
sequently frainod : — ■ ' 

Held, that the accused was not prejudiced by the omission in the sanction. , 
Bahai at Singh v. Umed Singh (1), Queen, v. Kartich Ghunder Holdar (2), 
Queen v. Goblnd Ghunder Ghoss {‘5), Queen Booclhun Ahir {A), In re Jivan 
Ambaldas (5), Goherdhone Ghoiohidar y. HabibuUah (6) and Queen v. Soonder 
Mohooree (7) referred to. '' 

Tlie makijig of any number of false statarnents in the same deposition is 
one aggregod'o ease of giving false evidencej and such charges cannot be rnul- 
tijdied according to the number of falsa statements contained in a deposition. 
Mad. H. 0. Pro., Ist May 1871 (8) followed. 

SccUoii 3B0 (1) is siihiciently comjdied with if the deposition of a witaoss is 
read over to ixim in the presence of a pleader for one out of twenty-seven 

Criminal Appeal, No-. 3S4 of 1909, against the order of E. E. Forrester, 
Sessions Judge of Midnapore, dated" March 29, 1909. 

(1) (1800) 1. L. B. IS AIL 203. . (5) (1894) I. L. R. 19 Bom 362. 

(2) (1868) 9 W, E. Or. 58. (6) (1897) 3 G. W. N. 35. 

(3) (ISOS) 10 W. E. Gr. 41 (7) (1868) 9 W. E. Or. 25. 

(4) (1872) 17 W. E. Gr. 32. (8) (1871) 6 Mad. H. G. xxvii. 
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accused. A deposition, so read over is admissible against the witness on ills 
t!*ral subsequently for giving false evidence. 

Kamatchinathan Ghetty v. Emperor (1) and Mohendra Nath Misser v. 
Emperor (2) distinguished. ■ 

The omission to adrnimster an oath to an interpreter, under s. 5 (6) 
of the Oaths Act (X of 1873), does not, by reason of s. 13, render the evidence 
of a witness whose evidence was interpreted by him inadmissible again.st the 
latter on his subsequent trial for giving false evidence. Tlie only effect of 
the omission is to make it incumbent on the prosecution to prove the 
accuracy of the translation. 

Queen v. Eamsodoy Ghucherbutty (3) approved. 


1909 

BAKHiiL 

Chandba 

Laha 

V. 

Bmberoe. 


The appellant, Rakhal Chandra Laha, was tried before 
Mr. E. E. Forrester, Sessions Judge of Midnapore, who agreeing 
with the assessors found him guilty under section 193 of the 
Penal Code, on the 29th March 1909, and sentenced him to 
rigorous imprisonment for five years and to a fine of Rs. 3,000, 
and, in default, to a further term of rigorous imprisonment for 
one year and nine months. 

The story of the prosecution was that the accused was 
employed ’ as a police spy in Midnapore from May to Septem- 
ber 1908, on a salary of Rs. 25 and expenses, for the purpose 
of obtaining information regarding a widespread conspiracy, 
which was believed by the authorities to exist, for the murder 
of officials in Midnapore and elsewhere by bombs and other 
violent means. He brought reports almost daily which were 
reduced to writing by one Asadullah, a head constable of police, 
and after being read over to Moulvi Mazliarul Huq, the Deputy 
Superintendent of Police, were signed by the appellant. In 
consequence of the information so given by him, the houses of 
Santosh Chunder Das and Baroda Dutt were searched and two 
bombs discovered, and proceedings under the Explosive Sub- 
stances Act (VI of 1908) were ultimate^ taken a^inst some 27 
persons. 

The appellant was examined-in-chief on oath as a prose- 
cution witness, but having turned hostile was cross-examined 
by the Crown, on the 4th and 6th November 1908, during the 
preliminary inquiry held by Mr. 0. H. Reid, Joint Magistrate of 

( I ) (1904) I. L. B. 28 Mad. 308. (2) (1908) 12 C. W7 N. 845, 

{%) (1873) 20 W. B, O. 19. 


IC2 
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I\'Iid!iapore , in the -case of."' Wmperor v . vSemtosh CJmnder Dm and 
OlJien. At the' close of - his. .evidence , the' whole of liis deposition 
was read over and translated to him by Mr. 'Malieiidra Chandra 
Sen, vakih in the presence of the Magistrate and a pleader for 
oiic^ of the accused, and he admitted its correctness and did not 
suggest any alterations. ■ On the 23rd November, Mazharul Hiiq, 
filed an application for sanction, under section 195 of the 
Criminal Procedure Code, before Mr. Reid setting forth verbatim, 
ill 22 paragraphs., the statements alleged to be false. On the 
next day ilr. Reid granted sanction wdthout, however, specify- 
ing in his order any pa^rticular statements. On the 25th instant 
Mazhariil Huq lodged a complaint before the Additional Dis- 
trict Magistrate putting in and referring to the application 
for sanction as containing the false statements alleged. The 
appellant was, after a preliminary inquiry, committed to the 
Sessions Court and tried by it on a charge which set forth 
verbatim seven specific instances of perjury divided into three 
sets of statements, relating (i) to the circiimstaiices under 
ivhich he became an informer, (ii) to the alleged inducements 
offered him by Mr. Weston, and (iii) to the manner in which 
exhibit 56 v/as prepared. 

It appeared that during the inquiry before Mr. Reid in the 
original case ?ylr. Jogendra Nath Mukerjee, a vakil, acted as inter- 
preter, with the consent of both sides, but that he interpreted 
the appellant’s evidence without having been sworn. At the 
Sessions trial Mr. Mukerjee was examined for the prosecution 
and deposed that he had interpreted the questions put to the 
appellcint and his answers correctly, to the best of his ability, 
though h e admitted that he did not remember all the questions 
and answers, but only one or two sentences here and , there. 

Reid was also examined, and proved that the appellant’s 
deposition -was correctly recorded by him in accordance wuth 
the translation of Mr. Mukerjee. 

Bahn Narendra Ktimar Bose, fox the appellant. 

The Offlciatmg Advocate-General {Mr . Gregory), for the 
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Jenkihs C.J. and Mookerjbe J. ' The appellant, Rahlial 
Chandra Laha, has been convicted, under section 193 of the 
Indian Penal Code, of perjury in a judicial proceeding, and 
sentenced to undergo rigorous ■ imprisonment for five 3-ears 
and to pay a. fine of Rs. 3,000, and, in default of payment of 
the fine, he has been sentenced to undergo rigoro'iis iiiiprison- 
ment for an additional term of one year and nine months. 

The case for the prosecution may be briefly stated. Raklial 
Chandra was employed as a spy by the police at Midiiapore, 
from May to September 1908, in order to gather information 
about a conspiracy believed to exist for the murder of officials 
by the use of explosives and otherwise. . It is stated that ho 
generally brought reports from day to day wffiich were taken 
down by the head constable, Asaduilah. The entries were 
'subsequently read over to the' Deputy Superintendent of 
Police, Moiilvi Mazhaml Huq, and then signed by the infor- 
mer. It is alleged that on some ■ occasions , the reports were 
written out by the informer himself. The ■ effect of the in- 
formations' so recorded was to implicate a large number of 
persons in the alleged conspiracy,- and on the basis thereof, 
proceedings were commenced under the Explosive Substances 
Act against twenty-seven persons. On the 4th November 
1908 Rakhai was examined in the Court of the Joint Magis- 
trate before whom these proceedings were pending. He did 
not depose in support of ' the previous statements. On the 
other hand, he gave a detailed account of the circumstances 
under which he had been compelled to act as an informer, 
and 'described minutely the inducements which, he alleged, 
had' been held out to him by the District Magistrate, Mr. 
Weston.' In his deposition he further stated that exhibit 
56, which purports to be the record of the informations given 
by him to the police, was not written out from day to day, 
but had been prepared in one sitting and had been signed 
by him practically under compulsion from the police. On 
the 23rd November 1908 the Deputy Superintendent of Police 
applied to the Joint Magistrate for sanction under section 195 
of the Criminal Procedure Code to prosecute Rakhai for an 
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oifeiice under section 193 of , the Indian Penal' Code. This 
application specified the. statements in the' deposition which 
were alleged: to be. fa.lse. ' ; On. the day ' following, ^sanction was 
granted by the .Joint Magistrate. \ .Proceedings were then 
commenced 1n the Court of ' .the. Additional Magistrate, and, 
on the 9th March 1909, Raldial was committed to take his 
trial ill the Court of Sessions. On the 29th March the Sessions' 
Judge, in agreement with the two assessors, found Eakhal 
guilty of an offence under section 193, and sentenced him as 
already described. 

The propriety of this convictioii has been challenged .sub- 
stantially on film grounds, namely, that the sanction, 

on the basis of which the proceedings were instituted, was 
bad, inasmuch as the alleged false statements were not speci- 
fied in the sanction; secondly, that the charges were illegal, 
inasmuch as, although there were nominally three heads, there 
were in substance at least seven charges ; thirdly, that the depo- 
sition containing the alleged false statements was not legally 
proved ; fourthly, that the statements in question had not 
been proved to be false ; and fifthly, that a proper opportunity 
was not afforded to the counsel for the accused either to cross- 
examine the witnesses or to place his case fully before the 
Court. It has farther been argued by the learned vakil for 
the appellant that, if the conviction is sustained, the sen- 
tence is too severe and should be reduced. 

In support of the first ground taken on behalf of the appel- 
lant it has been argued that it was obligatory upon the Joint 
Magistrate, who granted the sanction under section 195, to 
specify the statements which in his opinion were false. This 
contention, it is conceded, is not supported by sub-section (4) 
of section 195, which prescribes that the sanction referred 
to in the section may be expressed in general terms and need 
not name the accused person ; but it shall, so far as practicable, 
specify the Court or other place in which, and the occasion 
on which, the offence was committed.’' Reliance, however, 
has been placed upon a number of judicial decisions which, 
when examined, are found to fall into three classes. In the ^ 
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■ first class of cases, of whiGh the ca.se of Bahvant Singh y. TJmed 
Singh (1) may he taken as the type, it was riiled that an. appli- 
cation for sanction to prosecute for perjart" ought to set out 
ill detaii the stateiiieiTts wMcli are Alleged to be fa.lse. In 
the second class of cases, of which tlie decisions in Queen v. 
Karticlc GJiimder Iloldar (2), Queen v. Gobind Chtmder Gliose (3), 
Queen v. BoodJmn Ahir (4), In re Jivan Amhaidas (5), and 
Goherd'hone ChoiDhidar y. Habibullah (6) may be taken as in- 
stances, it was ruled that when sanction is granted to prosecute 
a person for per j my, the order should set out the precise 
words which are false in the opinion of the authority granting 
the sanction. In the third class of cases, of which the case 
of Queen v. Sunder Moliooree (7) maybe taken as the type, 
it was ruled that a charge framed for the prosecution of a 
person for perjury, should, set out in detadl the alleged false 
statements. ' The principle upon which these decisions are 
based appears to be that section 195 should be used in such 
a way as' to give the person, against whom sanction is asked 
for, or granted, the means of knowing precisely of what the 
alleged criminal act consists. It is right, therefore, when 
sanction is sought or granted, in respect of statements con- 
tained in a long deposition, that the particular statements 
alleged to be false should he specified. Tested from this point 
of view it may be conceded that the sanction in this particu- 
lar case was defective. But' in answer to this argument it 
has been contended by the . learned Advocate-General that 
this is not decisive of the validity of the conviction, because, 
under section 537 of the Criminal Procedure Code, a conviction 
cannot be set. aside on account of a defect of this description 
in the sanction unless it is' established that there has in fact 
been a failure of justice.’'’ , Two of the cases relied upon by 
the appellant furnish illustrations of the application of this 
principle: Queen v. Kartich CKunder Holdar (2) and Queen s 
V. Boodhun Ahir {^), In the circumstances of the present 

{l)(I896)I. L. B. 18 All. 203. (4) (1872) 17 W. R. Or. 32. 

(2) (1868) 9 W. B. Cr. 58, (5) (1894) 1. L. B. 19 Bom. 362. 

(3) (1868) 10 W. B. Cr. 41. (6) (1897) 3 0. W. K 35. 

(7) (1868) 9 W. E. Cr. 25. 
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case, then, can it be seriously contended; 'that ..the accused has 
been unfairly affected as to his defence on. the : iiierits by reason 
of any defect in the sanction 1 Clearly the' answer must, be 
in the negative. The statements which are alleged to be 
false "were set out in full detail in the application on the basis 
of which the sanction was granted. They wore also specified 
in the charge which was subsequently framed. ' There is no 
reason to suppose, therefore, that the accused had not full 
opportunity of knowing what were the specific statements 
made by liim whieh, wore alleged by the prosecution to bo 
false. The first ground taken on behalf of the appellant 
cannot, rherefore, be supported. 

In support of the second ground it lias been argued that 
the charge was moltifarioiis, for, although there were three 
wsets of statements mentioned in the charge, they may be 
analysed into at least seven distinct statements, each of which 
is practically alleged to be false. It has, in substance, been 
argued by the learned vakil for the appellant that the form 
in winch the charge was drawn up w^as an evasion of the prq- 
visions of section 234 of the Criminal Procedure Code, and 
that a separate charge ought to have been drawn up in re- 
spect of every single utterance of the accused which was alleged 
to be false. In our opinion this contention is clearly un- 
founded. The view we take is supported by the decision of 
the Madras High Court, in H. C, Pro . , 1st May 1871(1). It was 
there ruled that the making of any number of false statements 
in the same deposition is one aggregate case of giving false 
evidence, and that charges of false evidence cannot be multi- 
plied according to the number of false statements contained 
in the deposition. : In that case the person who had given' 
false evidence "was sought to be prosecuted and punished 
separately for twn statements made in the course of the same 
deposition ; this was not allowed, and it was held that “ tested 
by the law’- of evidence, the whole deposition must be looked 
at and one part qualified by the other.’’ Moreover, there 
can be no doubt that the three statements which have been 


815, 


VOL. XXXVI.] 0:ALCUTTA SEEIE8. ' 

selected from the deposition of the appellant in the present 
case, and which are alleged to be false, related to incidents 
closely connected v/itli one another, and that they could not 
properly be analysed so as to expand, the charge into seven 
distinct charges against the accused. The , second ground, 
therefore, cannot be supported. 

In support of the third contention of the appellant it has 
been argued that, as the provisions of section 360, sub- 
section (I), of the Criminal Procedure Code, were not complied 
with, when the original deposition was recorded, the deposi- 
tion cannot be legally received in evidence. Section 360, sub- 
section (1), provides that ‘'as the evidence of each witness 
taken under section 356 or section 357 is completed, it shall 
be read over to him in the presence of the accused, if in attend- 
ance, or of his pleader, if he appears by pleader, and shall, 
if necessary, be corrected.” It is pointed out that at the ori- 
ginal trial there were twenty -seven accused persons, that the 
deposition of Rakhal appears to have been read over to him 
in the presence of the pleader of one- of the. accused persons, 
and that there is no evidence to show that the pleaders for any 
of the other accused persons were present when the deposition 
was so read over. On this basis it is contended that section 
3,60 was contravened, and that, therefore, on the' authority 
of the oases of Kamatcliinathan CheMy v. Emq'ieror (1) and 
Mohendra Nath Misser Y. EmferoT {2), the deposition cannot 
be received in evidence. The cases . relied upon, hov/ever, 
are clearly distinguishable. In each of those cases, there 
was only one accused person, and the deposition of the wit- 
ness appears to have been read over by the Court-clerk at a 
place where neither the Judge nor the vakil for the accused 
was present. In the case before us, vso f ar at least as one. of 
the original accused persons was concerned, the deposition 
was read over in the presence of.his pleader,, and was undoubt- 
edly admissible in evidence as 'against that accused. In our 
opinion it is immaterial for the purposes of the present pro- 
secution that it is not proved that the deposition w^as read 

(I) (1904) I. L. n. 28 Mad. 308. (2) (1908) 12 C. W. jV, 845, 
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over to the witness 'in the presence of ' the other accused per- 
sons as well as of their pleaders. The third ground taken 
on behalf of the''- appellant must, therefore, fail. 

In support >o!' the fourth, groimcl it has been pointed oiit 
tliat the evidence given by Rakhal ivas interpreted by a gentle- 
man who was- not put . oii his oath. It appears from the re- 
cord that the deposition of Rakliah was interpreted by Mr, 
Jogendra Nath. Miiberjee, one of the vakils of this Court, 
and apparently, the piwisions nf section 5, sub-section (6), 
of t.lie Iiidian Oaths Act, were not followed. The provisions 
of section 13 of. the Indian Oaths Act, lio’wever, furaish a 
coiiiplete answer to the argiirneiit of the appellant. That 
section provides that no oniissioii to take anj/- oath or make 
any affirmation, no substitution of any one for any other of 
them, and no irregularity whatever, in the form in which any 
one of them is administered, shall invalidate any proceeding 
or render- inadmissible an}^ evidence whatever, in or in re- 
spect of wdiicliBUch omission, substitution or irregularity took 
place,, or .shall affect the obligation of a witness to state the 
truth. ” W e -were- invited ■ the learned vakil for the appellant 

to put a narroAV eonstrootion upon this section, and to hold that 
the effect of the concluding words of the section is to restrict 
its ap'plicatioii to the case of -witnesses only. A plain reading 
of the section, however, negatives the suggested interpretation. 
It is clear from the language used by the Legisia^tura that the 
oniissioii . to take any oath, as prescribed by the Act, does not 
rendeudnadmissible mj .evidence -whatever in respect of which 
such omission, took place, and this , omissions to take the 
oath maydiappen not G'lily on the part of a witness but also 
on the part of the interpreter- of the question put to and evi- 
dence given by the -witness. It may be observed that a' wdder 
construction than the one suggested on behalf of the appellant 
was put upon the section, so far back as 1873, by one of the 
learned Judges who decided the case of Queen v. Mamsodoy 
(Jlinckematy {!), when he held that section 13 was applicable 
in the case of Jurors. In our opinion the only effect of the 
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omission of the interpreter to take the oath was to render it 
necessaiy for the prosecution to prove that the interpretation 
was made accurately. This has been done inasmuch as 
Mr. Milker jee has been called ; he has deposed that he 
rendered , the statements made by Rakhal quite accurately, 
and in this he is supported by Mr. Reid. It is clear, there- 
fore, that the deposition must be taken to contain an accu- 
rate record of the statements actually made by Rakhal Chandra. 
The quevStioii, therefore, arises whether the statements as 
specified in the charge are false within the meaning of section 
193 of the Indian Penal Code. The whole of the evidence 
on the record has been placed before us and discussed at con- 
siderable length, and in our opinion there can be no reason- 
able doubt that the statements in question are false. As 
regards the first set of statements, which relate to the circum- 
stances under which Rakhal became an informer, it is clear 
from the evidence of the Moulvi, as also of Asadullali, that the 
statements are untrue. It may further be observed, that the 
story that Rakhal now gives is an extremety improbable one. 
There can be no conceivable reason why of all persons at 
Midnapore taken to the police, while drunk, he should be 
selected as the most appropriate one to act as an informer. 
In respect of the second set of statements, which relate to the 
inducements said to have been held out by Mr. Weston, we 
have the evidence of Mr. "Weston as also of the Moulvi ; and, 
in our opinion, there is no reason why this testimony should 
not be accepted. It was faintly suggested on behalf of 
the appellant that the informer may not have undeistood 
Mr. Weston correctly, or that the Moulvi in interpreting 
to him what Mr. Vvhston said may have exaggerated, and 
may : thus have led' him to believe, a great deal more than what 
Mr. Weston actually said. No foundation, however,, for 
such a case was laid in the Court below, and the contention 
which has been advanced in tliiS'' Court is notiiiiig more tliaii 
a mere suggestion unsupported by the evidence. As regards 
the third set of statements, regarding the preparation of ex- 
hibit 56, the case may not be quite so clear. But we have 
the evidence of the Moulvi and of Asadullali that, as the 
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informer made,. statements from day to day ,, they . were, taken 
down by Asadullah/read over to,, the, Moulvi, and .signed ^ by 
the informer, 'Taking the three sets^of. statements as a, whole,; 
therefore, there .is' no .room for reasonable .doubt that; the 
evidence given by Rakhal Chandra in the Court of the Joint 
Magistrate was false in material particulars, and that he is 
guilty of an offence under section 193 of the Indian Penal Code. 

The fifth ground taken on behalf of the appellant is to the 
effect that sufficient opportunity was not given to the counsel 
in the Court below to cross-examine the witnesses or to address 
the Court. This allegation has not been made out, and, 
in fact, this part of the case was lightly passed over by the 
learned vakil for the appellant. 

Tt is clear, therefore, that the five grounds upon which the 
conviction is assailed must fail, and the conviction must be 
affirmed. There remains only the question of sentence, which 
no doubt is severe. The learned Sessions Judge sentenced 
the accused to pay a fine of Rs. 3,000 on the ground that he 
had committed perjury because he had been bribed. The 
record, however, does not support this view of the case. 
No doubt, it is not explained under what circumstances ex- 
hibit G, which w^as prepared by the police to enable Rakhal 
to refresh his memory while in the witness box, found its 
w^ay into the hands of the legal advisers of the accused in the 
original trial. At the same time there is not a tittle of evidence 
to show^ that Rakhal has received any bribe. The sentence 
of fine, therefore, must be set aside. So far as the sentence 
of imprisonment is concerned, it is in our opinion also unduly 
severe. At the same time it must be remembered that the 
offence of which the accused has been proved guilty is a serious 
one, and in the interests of justice a substantial term of im- 
prisonment is necessary. W'e, therefore, reduce the term of 
imprisonment from five years to three years and six months. 

The result, therefore, is that the conviction is affirmed, and 
the appellant is directed to be rigorously imprisoned for three 
y<:*ars and six months. The fine, if paid, will be refunded. 

Gmviction ajfurmM. 
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CIVIL RULE. 

Before Mr. J ustice Stephen and Mr. Justice Vincent . 

VELAYAT HOSSEIN 

V. 

BENGAL AND NORTH-WESTERN RAILWAY Co.^* 

Eaihvay Company, liability of — Passengers’ Luggage — Merchandise booked as 

“ Luggage^’ loss of — Baihmys Act (IX of 1890) ss. 47, 72 — General Rules 

of Railway Companies — Damages, suit for. 

A passenger took a journey on a railway?- and booked as liis “ luggage ” 
a package containing merchandise. The package was lost and consequently 
not delivered at the end of his journey. He, thereupon, sued the Railway 
Company for damages caused by its loss : — 

Held, that the case was governed by s. 72 of the Indian Railways Act 
(IX of 1890) and the sections of the Contract Act referred to therein ; and that 
the Railway Company was liable for the loss of the package. 

Rule granted to the plaintiff, Velayat Hossein, the peti- 
tioner. 

On the 15tli June 1908, the plaintiff, a trader in durries or 
carpets purchased two third-class tickets for a journey on 
the Bengal and North-Western Railway and booked as his 
‘^‘luggage” a package containing 96 pieces of durries or 
carpets, for which he obtained a certain free allowance under 
his said two tickets, and paid a certain sum of money for 
excess weight not covered by the free allowance. At his 
destination the said package was found missing, and delivery 
of the same was not consequently made to the plaintiff who 
instituted a suit in the Court of Small Causes at Patna, against 
the Bengal and North-Western Railway Company for the sum 
of Rs. 332 being the price of the said durries. 

The defence was, that the plaintiff sent the goods at his 
own risk, and that the Railway Company was not liable 
for the loss of the same under rule No. 76 of the Company^^s 

’‘'Civil Rule No. 1271 of 1900, against the decree of Umesli Chandra 
San, Subordiiiaie Judge of Patna, dated Jan. 15, 1909. 
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General Rules.' [R'iile';No; 7'6 willloe'^ in tlieir Lordships’, 
judgment.] 

The Subordinate Judge, exercising Small Cause Court juris- 
diction, dismissed the suit concluding as follows : — 

*‘ in.0e 76 (of the Railway Company), I tliiiik, applies to this case, and 
tluit those articles wore despatehod at his (plaintiff’s) own risk. IMie defend- 
ants f^a-nnot, therefore, be held liable. 1 dismiss the case, bnt won’t grant 
the defendants’ costs.” 

The plaintiff, thereupon, moved the High Court arid cb- 
ti-iiiied this Rule on the defendant Company to gh,ow cause 
\vhy the judgment and decree of the Subordinate Judge should 
not be set aside. 

Bairn Naresh Clio/ndra Sinha, for the petitioner. The re- 
sponsibility of Railway Companies ill carrying goods is that 
of a bailee, and they cannot vary or limit this responsibility 
witiioiiL coinpiying with the provisions of section 72 of the 
Railways Act {IX of 1890), wherein the responsibility of Rail- 
way Companies is clearly set out : Sesliam Patter v. Moss (1), 
Wilkinson v. The Lancashire and Yorkshire Railway Co, (2) 
affirmed on appeal (3). Any rule made by a Radlway Com- 
pany must be consistent with the Act and reasonable : Jalim 
Singh Kotary v. Secretary of State. for India (4). I submit that 
rule Xo. 76 of the Company’s Gtoeral Rules is inconsistent with 
the Act , and the Bengal and North-Western Railway Company 
cannot shirk their responsibility under the Railtvays Act by 
taking advantage of their own rules. Railway Companies, as 
bailees, have the onus on them to show that they have taken 
reasonable and ordinary care : Trustees of the Harbour, Madras, 
V. Best ds Co, (5) and Baisett Chandmull Hamirmull v. Great 
Indian Peninsula Railway Co. (6). 

Babu Joy Gopal Ghose (Mr. McNair with him), for the 
Railway Company. The question is whether the petitioner 
is entitled to consider the package of durries or carpets as 
“ luggage.” I submit he is not so entitled. The term luggage” 


(1) (1894) I. L. R. 17 Mad. 445. 

(2) [1906] 2 K B. 619. 


(4) (1904) I. L. R. 31 Calc. 951. 

(5) (1899) I. L. R. 22 Mad. 524. 
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is distinguisliable from the term "merchandise’’ and , he 
cannot treat merchandise as luggage : Hvxlston v. Midland 
Rqihtmj Go. (i), Cahill v. The London and A^orth- Western 
Railway Co. (2), Great Northern Railway Go. v. Shepherd (S), 
Belfast and Bally nieaa, Sc., Railway Cos. v. Keys (4). The 
plaintiff has taken advantage of his own wrong in claim- 
ing damages for loss of articles other than ‘^‘luggage,” viz., 
merchandise. If he books merchandise as “ luggage,” he 
has to suffer the loss, if any, of his merchandise. Section 72 
of the Railways Act contains the words ‘‘ subject to the other 
provisions of this Act,” and includes section 47 and rules 
framed thereunder, and ail provisions as to ‘"risk notes.” 
The rules framed b}^ the Bengal and Xorth-Western Rail- 
way Company under section 47 are not iiiconsistent with the 
Act and, therefore, not ultra vires ; and the Railway Company 
is not liable in damages for the loss of the package. There is 
no authority on this point, and the cases cited on behalf of 
the petitioner do not bear on the present case. 

Bobu Naresh Chandra Sinha, in repty. 

Cur. adv. vulL 
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Stephen and Vincent JJ. This is a Rule on the Bengal 
and Xorth -Western Railway Company to • show cause why a 
judgment and decree of the Subordinate Judge of Patna should 
not be set aside under the following circumstances. The peti- 
tioner took a journey on the Bengal and North-Western Rail- 
way for which he took two third-class railwa^y tickets. At the 
same time he delivered a package to the servants of the Rail- 
way Company to be taken as passenger’s luggage and paid a, 
certain sum as extra charges in respect of the excess weight 
of the package beyond what was allowed free of charge. The 
package contained merchandise which it is not suggested 
could be considered as luggage. It was not delivered to the 
petitioner at the end of his journey, and he sued before the 
Subordinate Judge acting in his Small Cause Court Jurisdiction, 


(1) (1869) L. R4Q. B. 366. 

(2) (1863) 13 Scott N. S. 818. 


(3) (1852) 8 Exch. 30. 

(4) a861) 9H. L. Oas. 556. 
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1909 for damages caused by its loss.. The Judge dismissed the suit 
Velayat holding that the ease was,- governed by rule No. 76 of the 

HossEm Company’s General Rules. ’ This is as follows The term 

‘ luggage ’ will include only wearing apparel and effects required 
Westebn for the personal use of passengers. Persons tendering amongst 
Co. their luggage articles not properly ciassible as such do so at 
their own risk.” The petitioner, contends that this rule doeS' 
not absolve the Railway Company from their liabilities 
under the Indian Railways Act of 1890. Section 72 of that 
Act provides that '‘{ 1 ) the responsibility of a Railway Admin- 
istration for the loss of goods delivered to the Administration 
to be carried by Railway shall, subject to the other provisions 
of this Act, be that of a bailee under sections 151, 152 and 161 ” 
of the Contract Act. The second sub-section provides that an 
agreement purporting to limit that responsibility is void, 
unless it is in writing signed by the person sending or delivering 
the goods, and is in a form approved by the Government of 
India. The ^ third sub-section enacts that “nothing in the 
common law of England or in the Carriers Act, 1865, regard- 
ing the responsibility of common carriers with respect to the 
carriage of animals or goods, shall affect the responsibility, as 
in this section defined, of a Railway Administration.” 

If by force of the above enactment the above-mentioned 
provisions of the Contract Act apply to this case, the liabi- 
lity of the defendants in the suit cannot be cfuestioned. But 
section 72 of the Railway Act is “ subject to the other provi- 
sions of this Act ” : and it is contended on behalf of the Rail- 
way Company that the section is accordingly subject to a nile 
duly made under section 47 of the Railways Act, as it is not 
denied that rule No. 76 was made. By para. {2) of this section 
the Company can make a rule “ consistent with this Act ” 
for the purpose of “regulating the carriage of ” passenger’s 
“ luggage.” Does this rule absolve the Company from 
liability under section 72 ? The question seems to us to 
admit of no answer but an unhesitating negative. A very 
definite enactment would be necessary to give the Comjiaiiy 
power to repeal a provision of the Act, particularly so 
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general a one as that contained in section 72, by a rule ; and 1909 

in this case the rule has to be “ consistent ” with the Act, an , veiI^at 
expression which is singularly inapplicable to a rule that Hossein 

repeals a part of it. Then it does not appear that the words Bengal and 
in, section 72, wherebj^ its operation is made “ subject to the w^stebn 

other provisions of this Act,” apply at all to rules under sec- Bxiilway 

tion 47. A rule made under the Act is not a provision of 
the Act, and the words have an obvious reference to section 
73 relating to the carriage of animals, and section 75, relating 
to the carriage of articles of special value, which are expressly 
framed to place certain restrictions on the full operation of 
section 74. Moreover, the provisions of sub-section (2) of 
section 72 have not been complied with in this case. 

A variety of English cases have been referred to, according 
to w^hicli it is contended that the defendants cannot be fixed 
with liability in this case ; but all such cases have been decided 
on a consideration of the position of the Railways as carriers 
or under xActs that do not apply here, l^he law here has been 
carefully simplified by the exclusion of the operation of the 
common iaw^ as to carriers and the Caniers Act, 1865, from 
cases of loss of goods, and this case is consequently governed 
by section 72 of the Railways Act and the section of the 
Contract Act there referred to, and by. them alone. 

This Rule is accordingly made absolute, the decree of the 
lower Court is s€^t aside. We have no evidence before us 
on which to assess the damage caused to the petitioner by 
the loss of his goods. . We, therefore, remit this case to the 
Subordinate Judge to be re-tried by him in accordance with 
the law that we have laid dowm. 

, The petitioiicn* is entitled to his costs on. this Eaile. 

absolmte^ 


O,., ■ 'S!.. 
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APPELLATE CIVIL. 

Before Mr, Justice GJiiity and Mr. Justice Carnduff. 

: NARENDRA NATH BAIRAGI 

V, 

DINA NATH 

Hindu Law— Adoption hy HinduM^oman—PrOBmiiU adoption by—Imerif- 
ance, right of — Letters of Admimistrcition. 

A Hindu woman cannot under any circumstance? adopt a son to herself, 
nor can any so-called adoption confer a right of iiiheiitanee on tiie adopted son. 

Appeal by the petitioner, Narendra Nath Bairagi. 

The appellant, Narendra ■ Nath Bairagi, applied to the 
District Judge of -the 2.4-Parganas for the revocation of., the 
letters of administration to the estate of Itamaiii Debi, alleged 
to be a prostitute, on the -ground that he was adopted by the 
said Ramani Debi, and that Dina Nath Das, her husband’s 
brother’s son, to whom .the. letters of ac!.Di;niistratioii . were 
granted,., had not served him with a special eitatioii and was not; 
entitled to the said letters of admmistintioii. 

■ The learned District Judge held that an adoption of - a son 
by a Hindu woman to herself was nowliere recognised as creating 
any status, except in Mithila and then onN when tlie adopt io.ii , 
was in kritrima form ; that it was illegal in Bengal ; and that 
the petitioner was not entitled, even if he proved the adof)- 
tion, to apply for the revocation of tlie leiters of administra- 
tion. 

V Against this decision Narendra Nath Bairagi apinmied to 
the High Court. 

Mf. J, ChctUeTjee {Bah% BisweituMh Bose wi.th...hi.i:ii). for the 
.'.Adoption by a prostitute of a dauglnei* is iT?c‘og- 
iiised. 111 Madras and Western Imlia ;. it is not 
ill Bengal because it is opposed to public ]>oiicv : tare no such 

* Appeal from Original Decree, No. VU of 1907, a^vJiist the of 

0. P. Beaehcroft, District Judge of 21.Pargaiias, July 17. IfMiT. 
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consideration would underlie the adoption of a son by a woman 
of that class, and therefore the adoption by Ramani Debi of 
the appellant was valid and gave him all the rights of a natural- 
born son. 

Bahn Moliendra Nath Roy (Babii SureTidra Nath Ghosal 
with him), for the respondent. A Hindu woman can under 
no circumstances adopt a son to herself : Majme’s Hindu 
Law, 7th edition, page 263 ; Golap Chandra Shastri’s Hindu 
Law, 3rd edition, page 129. 


1909 

Naubndba 

Nath 

Baibagi 

V, 

Dika Nath 
Das. 


Ohitty and Carnduff JJ. On 5th January 1907, the 
respondent, Dina Nath Das, obtained letters of administration 
to the estate and effects of one Ramani Debi, widow of Chinta- 
mani Bairagi. On 6th March 1907, the appellant Narendra 
Nath Bahagi applied to the District J udge of the 24-Parganas 
for revocation of the letters of administration on the ground 
that the said Ramani Debi was a prostitute, and thatlie was her 
adopted son and heir, and so entitled to administer her estate 
in preference to Dina Nath Das, who claimed to be her hus- 
band’s brother’s son. The appellant further objected that he 
should have, but had not been, cited at the time the letters 
of administration were granted to Dina Nath Das. The Dis- 
trict Judge has rejected the appellant’s application on several 
gi'ouiids. He found that appellant’s alleged adoption had 
not been proved ; that it was not proved that Ramani Debi 
was a prostitute ; that, even if proved, the kind of adoption set 
up by the appellant would give him no right of inheritance. 
He fiirilier found that appellant was aware of the application 
by Dina Nath Das for letters of administration. 

Narendra Nath Bahagi has appealed. It is obvious tliat 
unless he can show that he was,. so adopted by the, deceased 
as to giva^ him a right of inheritance to her property he. is in 
the position of a mere, stranger, and has no locus standi: in the 
administration proceedings. This point was. argued before us 
by the counsel for the appellant. He maintained that Ramani 
Debi was a prostitute ; that the adoption of daughters I)y Bremen 
of her class is recognised in Madras and Western India ; that 
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I90'j it IS only not recognised in Bengal because it is considered to 
Nabbnbka be opposed to pubKe policy ; that no sucb consideration would 
underlie tbe adoption of a son by a wnman of that class ; 
Dina\ath that, therefore, his chent’s adoption -was a good adoption 
Das. giving him all the rights of a natural-born son. 

Assuming for the purposes of argument that Ramani Debi 
was a prostitute, no authority was cited to us either from texts, 
or text-books, or decided cases for the proposition that a 
Hindu woman can under any circumstances adopt a son to 
herself. On the other hand, the contrary is clearly stated: 
see Mayne’s Hindu Law, page 263 ; Shastri, page 129. The 
learned counsel admitted that he had no authority for this 
proposition, but asked us to decide hi appellant’s favour on 
“general principles.” We have no mtention, even if we 
had the power, of creating a new rule of Hmdu Law for the 
appellant’s benefit. It is manifest that Ramani Debi had no 
power to adopt, if she did adopt, the appellant as a son to 
herself, nor could any so-called adoption confer on him a 
right of inheritance. It foUows that he has no locus stamli in 
this case, and it is unnecessary to go into the other questions, 

mainly of fact, which are raised on this appeal. The appeal 
is dismissed with costs. 


s, A. A. A. 


Appeal dismmed. 
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CRIlVIlNAL REViSfON. 


Before Mr. justice Caspersz and Mr. Justice Ryves. 

RAM KHELAWAN SINGH 

V. 

^ ^ - EMPEROR.^ 

Rioting— Right of Primte Defence — Protection of Zemindar's right to Property— 
Excessive hurt by oneniember of a?i unlawful assembly — Criminal liability of 
the other members thereof — Penal Code (Act XLV of 1860) ss. 147, JJ;. 

Wliere the tenants were found to have held their lands on the hatai system, 
under which harvested crops should be taken to the village khalihan^ but it 
appeared that they wont in a large body armed with lathis with tlie a^Tjw'cd 
intention of removing them to their own houses, and w-ere making up the crops 
already cut into bundles, wdiereupon the zemindars’ watchmen remonstrated 
and a number of their amlas w'eiit to the spot armed wn'th lathis and swords a,nd 
a tight took place, owning to the interference of the leader of the tenants, in the 
course of which some of the tenants received slight incised wounds and one 
of them a severe one inflicted by one of the a,ecused, and where it further 
appeared that the zemindars’ people had, four days before the date of the 
oeeui’rence, sent an urgent a'ppeal to the police for protection against a serious 
' breach of ' the peace which seemed imminent ; — 

Held, that, inasmuch as tlie common object of the accused was to protect 
the zemindars’ rights oyer tlie crops, a-nd there was no specifle finding by the 
Sessions J udge that tlieir intention was to use more force than was necessary 
or tliat thej?' liad in fact used excessive force, they' acted in tlie exercise of the 
„ riglit of private defence and ^vere not guilty of rioting. 

Field, also,, that, as there was nothing to show that the grievous iiiirt caused 
by o,ne of the accused was not his owm individual act, the' otliors \yer 0 noi 
guilty under S3. ''JI J of the Penal Code. 

■ Each ease of this ki,nd must be decided on its 'ov7ii particular facts, 
^Bmjnath Emperor {l),dhtm.gxxishod. - 

■The appellants ' and 12 others were convicted, on, the 23rd . 
December 1908, by the Snb-divisioiiaJ Officer of Eaiii, vari- 
ously, under sections 147, 148, 324 and ff-j; of the Peiiai 
Code, and sentenced to different terms of imprisonment, some 

* Criminal Revision No. 75 of 1909, against the order of C. W. E. Pittcr, 
Sessions Judge of Patna, dated Jan. I3,'1009i- ■. 

( ] ) ( 1 908) I. L. B. 3G Calc. 296, 
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being also sentenced to fines, and were further bound down 
under section 106 of the Criminal Procedure Code for one year. 
•On appeal the Sessions Judge of Patna by his order, dated the 
13th January 1909, acquitted 12 of the accused, and convicted 
four under section 147 and four under section 148 of the Penal 
Code, setting aside the fines and the order under section 106. 

It appeared that there was a dispute between the landlords 
and the tenants as to the nature of their tenancy, the former 
asserting that it was hJiaoli and the latter that it was 
nugdee. Both Courts found that the tenants held their lands 
bhaoli on the hatai system xmder wirich the crops when 
cut should have been taken to the village Mialihan and the 
shares of each party there distributed. The time for harvesting 
had arrived, and the tenants openly expressed their intention 
to remove the crops to their own villages. In consequence 
of an apprehended disturbance, the appellant, Bhim Lall, 
as head 'punch of the circle, sent a letter, on the 16th Septem- 
ber 1908, to the police informing them of the dispute and 
the likelihood of a ser: ous breach of the peace from the attempt 
on the part of the tenants to assert their claim of nugdee tenure 
and to reap the crops, and of the opposition that would be 
offered by the zemindars’ amlas, two of whom were named 
and were among the appellants. Some watchmen were placed 
on the fields to guard the crops on behalf of the zemindars. On 
the 20th of September, before the police could send assistance, 
the tenants, forty or fifty in number and armed with lathis, 
proceeded to the lands and began cohectmg the crops which had 
been cut before in bundles. The watchmen remonstrated, and 
the accused arrived on the scene armed with lathis and swords. 
For a time a breach of the peace was averted, but, ownng to the 
aggressive attitude of one Shyama Mahton, the “ champion ” 
of the tenants, a fight took place. Some of the tenants 
received slight swmrdouts, but Shyama was severely injured by 
one Peari who had since died. 

The common objciot set out in the charge was “ to prevent 
Shyama Mahton and the other tenants of Kazichuk from 
cutting and harvesting the mahai crop in their fields, and 
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also to assault the tenants for having cut the same, notwith- 
standing the protests of the zemindars’ servants.’’ 

The Sessions Judge found that it cou d not have been the 
object of the accused to prevent the cutting of the crops or to 
punish the tenants for having done so, but that the intention 
was to prevent them from carrying off the mahai in order to 
protect the zemindars’ rights. He held that the landlords had 
an undoubted right to prevent the removal of the crops and their 
disposal in such a manner that no division could ta.ke place, a 
course which would have entailed serious loss on them and in- 
volved them in unnecessary litigation, but that the question was 
how far they were justified in sending a body of men to prevent 
the threatened invasion of their rights, and that, if the accused 
went with the intent of using criminal force more than was 
necessary, they would be guilty of being an unlawful assembly. 
He found that they were not justified in forming an unlawful 
assembly to enforce their right by means of criminal force, 
and that they were aware that there was a probability of causing 
greater harm than was necessary for avoiding any harm to the 
property in dispute. 


IJ09 

Ram 

Khelawakt 

S'lisrGH 

' V, , 

, Empebok. 


Mr. Ali Imam {Mr. Huq and Syed Endyet Karim with him), 
for the petitioners, argued mainly that upon the findings of 
the Sessions Judge the right of private defence was established. 
No one showed cause. 


Caspeesz and Ryves JJ. This Rule was issued on the 
District Magistrate of Patna to show cause why the conviction 
and sentences passed on the petitioners should not be set aside 
on the ground that they (the zemindars’ people) were acting 
in the exercise of their right bond fide in preventing the ten- 
ants from harvesting the crops in any place other than the 
village khaliJian. 

We have heard learned counsel in support of the Rule, and 
perused the judgments of the lower Courts. Twenty persons 
were originally charged, variously, under sections 147 and 
148, and under sections S24 and of the Indian Penal 
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■ Code., ' and . convicted, ■ ' and ' sentenced .to various terms of,, 
impiisoninent. Some- ■-of them 'were also ordered to pay fine.s, 
and' all. of them were- bound. do'wii under section. 106 of .the 
Criminal "Procedure Code to keep the pea,-ce for. one year.. 

' ■ On appeal j , the learned Sessions Judge acquitted twelve 
: and. convicted eight pers.oriS. Of these, four were convicted 
under section '148 of the Indian Penal Code and the reniaiiiing 
four under section 147. The rest were acquitted, the fi.nes 
were remitted, and the.order .under section 106 wa^s discharged. 
These eight persons whose convictions were 'iiplie,!.d obtained 
the Rule set out in the beginning of this judgiuent. 

The common object of the rioters,, as cliarged, Avas (i) to 
prevent by force, or show of force, the tenants from cutting, 
the crops, and (ii) to assault them by way .of p,unishm,Oiit.,,.for 
having cut the crops. 

The facts of the case, as found by the learned Sessions Judge, 
arc as follows. For a considerabic time past tiiere has been 
a dispute between the tenants and the zemindars as to the' 
nature, of .their tenancy,, the tenants asserting that the,ir ten- 
ancy Avas nugclee, Avhereas the zemindars asserted, that .it 'Afas, 
hliaoli. The time for harvesting the crops had arrived, and 
the tenants had openly expressed their intention of cutting 
the crops and carrying them aw^ay to their houses. The fric- 
tion .betAveen the parties had became so acute that two 
Avatchmen were placed on guard on behalf of tlic? zemindars, 
and an urgent appeal Avas made to the police autliorities for 
pr,otc.ction as a .serious- breach' of the peace seemed imminent. 
This, happened on tlm 16th September 1908. llie oeeurreiiee, 
AAdth AAdiicIi AAe are concerned,, took place four daA^s siii.)sec|uent- 
ly, that is, on the .20th September. In the meantime, it 
appears that some' of the crops had" been cut and left on the 
field. It has been found by' both the Courts that the tenants 
held their land oii 'The hatai system. The crops, therefore, 
when cut, should have been taken to the village HmlikriL On 
the morning of the 20tli .September, it Ims bem.i found .tli.at,..a . 
large number of tenants armed with kiJim went to the field 
with the avo'wod intention of carrying uAcaylhc crops, which 
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had already been cut, to their own-houses,- and actually began 
iiiakiiig bmidles of the harvested mahai. The v/atchmen 
who had been placed there ‘ protested, and -a number' of the 
anilas of the; zemindars came to the spot, armed, some 
la4his and, it is said, six of them with- swords. Their 
common intention, it is found, was to protect the zemindars’ 
property. Tor a time, apparently, they were successful in pre- 
venting a breach of the peace, until one Shyama Mahtoii, who 
is described in the lower Court’s judgment as “ the champion 
of the tenants,”., interfered. According to the first' inform- 
ations given bj' one of the tenantshiinself, the tenants insisted 
on their right -to “take away the crops, and began making 
them up into bundles when the zemindars’ people -.prevented 
them,” Thereupon- a fight took place, and persons on both- 
sides were^' injured. ■ Some of the tenants had incised wounds, 
thoiigli, 'With the exception of Shyama Mahton, not of a severe 
•character, wiiich makes it more probable that some of the 
zemindars’ mrdas had s'words and used them. The only severe 
injury to Shyama Mahton w^as -inflicted by one Peari who 
has since died. 

. The learned Sessions Judge has found that • the common 
object in the charge, on wiiieh the accused were tried, has not 
only not been proved, but it could not have been their -object. 
The common object -which he has found, although the accused 
■were not " charged with it, was to prevent the tenants from 
carrying .aw^ay the crops. He has found that the tenants 
W'ere the aggressors' in the fight, that they had no right to take 
the crops, to their own houses, .and that both the 'watchmen 
wxTC w'ouiided in the fight. . He goes on to say : — “ Up 'to a 
limit they (the zemindars) had, iio. doubt, a right to prevent 
.the . lmrv.€^sti-iig in the iiiamier intended by the tenants-.” But 
under' the. criminal. law they .were 'not justified in forming an 
assembly for enforcing that right .by means of criminal force.” 
Earlier in Ms judgment, after .-referring to sectio-n 81 of The 
Indian Penal Code, he held “'Xow in the present , case,, the 
landlords had an uiidoubtedrighttoprevent tlie:ir crops/heing so 
disposed of that no division could take place, wliicli would have 
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entailed serious loss to them and would have involved them 
in unnecessary litigation. The question is how far they were 
justified in sending a body of men to prevent the threatened 
invasion of their rights. If the assembly went with the inten- 
tion of using criminal force more than was necessary to 
prevent that^ the members would be guilty of forming an un- 
lawful assembly.” 

There is no finding in the judgment, however, that the 
intention of this assembly was to use more force than was 
necessary, nor is there any finding that they, in fact, did use 
more force than was necessary, though this may be inferred 
from the Judge’s order convicting the petitioners. There is 
nothing to indicate that the common object of the assembly 
was to do anything more than protect their masters’ property. 
We do not think that in protecting their masters’ property 
they were not justified in using such force as was necessary to 
prevent the tenants from carrying aw'ay the crops. The only 
severe injury that was inflicted by them appears to have been 
caused, as we have said, by Peari who has died. It may 
be that Peari used more force than was necessary, but there 
is nothing to show that it was not an individual act of his, 
or that the assembly, which in its inception was not unlawful, 
became an unlawful assembly subsequently. 

Each case of this kind must be decided on its own parti- 
cular facts. The facts in this case are distinguishable from 
those in the case of Baijnath Dhanuk v. Emperor (1). 

We think that in this case, on the findings arrived at by the 
learned Sessions Judge himself, the Rule must be made ab- 
solute. We, therefore, acquit the accused and discharge 
them from their bail. 

Muk absolute,. 

. _ (1) (1008) I. L. R. 36 Cftlo. 296. 
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PRIVY COUNCIL. 


JAGARNATH PERSHAD 

V. 

HANUMAN PERSHAD. 


p.o* 

1909 

March 10,11. 
May 11. 


[On Appeal from the High Court at Fort William in Bengal] 

Appellate Comt — Taking additional Evidence on Appeal — Civil Procedure Code 
{Act XIY of 1S82) s. 668 — Witnesses — Application for Prolate — Examina- 
tion of only some of Witnesses in support of Will — Tender of others for 
Cross-examination — Courts differing on question of fact on different Evidence — 
Presumption of Correctness of Appellate Court 

On an application to a District Judge for probate of a will, the evidence of 
tbree out of the six witnesses in support of it was taken, and then the appli- 
cant and two other witnesses were tendered for cross-examination, and the 
caveators, on the ground that such a course was not in accordance with the 
practice of the Civil Courts, declined to cross-examine them and their evidence 
was not given. The District Judge came to the conclusion on the evidence 
that the will w£ks genuine and granted probate of it. On appeal the High 
Court, the parties consenting, took the additional evidence of the three 
witneses under s. 568 of the Civil Procedure Code, and on a consideration 
of the whole of the evidence came to an opposite conclusion from that of 
the District Judge and dismissed the application for probate : — 

Held, that on a pure question of fact, the Courts having differed on what 
were not the same materials for decision, the Judicial Committee would not 
reverse the decree of the High Court unless they were satisfied it was wrong, 
and they were not so satisfied. 

An objection by the appellants that in taking additional evidence the 
High Court had not acted in accordance with the provisions of s. 568 of 
the Code of Civil Procedure, was disallowed as the appellants had, without 
raising any objection at the time, consented to the additional evidence being 
-taken- 

Appeal from a judgment and decree (3rd March 1904) of 
the High Court at Calcutta which reversed a judgment and 
decree (6th August 1901) of the Court of the District Judge 
of Gaya. 

The petitioner for probate was the appellant to His Ma- 
jesty in Council. 

* Present: Lord Atkinson, Lobo ColIjIns, Lobd Shaw, Sib Andbbw 
S ooBtB and Sib Abihvb Wilson. 
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Tlie priacipal question xaised on this appeal xelated to, the 
genuineness of a will, dated. 21st December, 1900, purporting, 
tO' have been executed by one Chhote Narayan Pershad. 

The testator ' died on the morning of 22nd December 1900 
leaving a widow, . the respondent Manna Koer, and a daughter 
Lakshmi Koer. He was the adopted son of Jokhi Lai ; after 
'whose death one of. his widows, the respondent Janld ,]Koei% 
adopted the respondent Hanuman Pershad. Jagamath '‘Per- 
shad was- the natural brother of Chhote Narayan Pershad', 
both being sons of Ram Rekha Lai. 

By thc^ will the tastator bequeathed his moveable 
property and cash to .his wife for life with remainder to his 
daughter. To his wife lie also bequeathed an . , annuity of 
Rs. 200 per mensem and to his daughter a house and, a village 
and the sum of Rs. 10,000 for the expenses of her marriage'. 
His natural brother, the appellant, was appointed executor 
and residuary legatee. 

On 2nd January 1901, the appellant applied to, the Court 
of the District Judge of Gaya for probate of the will. Caveats 
were lodged by Planuman Pershad, Janki Koer and , Manna 
Koer, the respondents, and later they'filed mitten statements. 
Manna Koer-, stated that her' husband died of plague, and was 
almost unconscious and not in a fit state of mind to execute 
a will on 2ist December 1900. The other respondents also 
asserted that the testator was unconscious, at , the time the 
will was said to have been executed. 

The circumstances under which the will was made were 
that instructions to di*af fc the will w^ere given by the testrd'or 
on the 'afternoon of/the ^Oth December, 1900, to' Mr. Abdul 
Halim', who deposed to his being obliged to fiirtliei instruct 
a pleader, Moti 'Lai Das, to prepare the draft. ■ The pleader 
gave evidence as to the preparation' of the draft- will that same 
night and giving it -to Gur Sahai, the testator’s clerk. Tliis 
man after seeing and 'consulting the testator made a fair copy 
of 'it on the 21st December, and that same afternoon it was 
duly executed in ,tbe presence of the following witnesses : 
Ram Pertab Misra,MahadeoPancley, Bung Lai Pundit, Eadlia 
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Kislion and Bodli Singh. Of these persons Mahadeo Pandey, 1909 

Rang Lai Pundit and Bodh Singh were examined as witnesses, Jagasn-ath 

and the appellant tendered himself , Ram Pertab Misra, and 

‘ Radha Kishen for cross-examination : an obiection was taken Hangman 

■ Feushap. 

to this procedure as being not warranted by law ; the objection 
was overruled, but the caveators declined to cross-examine 
the witnesses. 

On behalf of the caveators Manna Koer was examined 
on commission, and other witnesses were examined as well as 
Manna Koer to show that Chhote Narayan Pershad was ill 
for several days before his death, that he died of plague, and 
that he was unconscious on the day on which he was said 
to have executed a will. 

In support of the caveators’ case three letters, marked as 
exhibits P, G, and H, from the father of the deceased to the 
brother of his widow, which purported to bear the initials of 
p Jagarnath Pershad, the appellant, in English, were put in. 

The District Judge, after a careful examination of the 
evidence, and giving due consideration to the position of the 
witnesses who deposed to the genuineness of the will, believed 
their evidence, and concluded his judgment by saying : — 

“ It appears to me on tbe whole that the testimony to the genuineness of 
the will and the competency and miimus testandi of the testator is overwhelm- 
ing, and that the evidence by which it is attempted to he rebutted is 
altogether untrustworthy. 1 therefore admit the will to probate.’’ 

Two appeals were preferred from that decision to the High 
Court and were partly heard together on 28th January 1904 
by Gtjkttd AS Baker jee and Brett JJ. , who made the follow- 
, ing order : — 

After we had heard the learned vakil for the appellants in these two cases 
up to certain points, it appeared to us, subject to what the other side might 
have to say on the pcint, that it was desirable that the three witnesses Radha 
IGshen, Ram Pertap Misser, and Jagaraath Pershad, the applicant for pro- 
bate, who had been, as order No. 26 of the 26th June 1901 shows, tendered 
for cross-examination, but not examined at all, should be examined as wit- 
nesses in accordance with the provisions of section 668, clause (b) of the Code 
of Civil Proeedui’o, to enable this Court to decide these appeals satisfactorily ; 
and wo accordingly iisked the learned gentlemen on both sides before pro- 
ceeding further, to say xvhat they had to say with reference to our taking that 
course. The learned vakil for the appellants said, he had no objection to 
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those witnesses being examined, and he only suggested that they should be 
examined in thife Court. The learned gentlemen on the other side said they 
did not object to the course suggested.’’ 

The evidence of those witnesses was taken on 23rd February 
1904 when the High Court also admitted in evidence certain 
alleged extracts from books of account kept by the testator. 

The appeals were heard on 3rd March 1904,'^nci owing 
to the retirement of Bakerjeb J. , by a Bench differently coin- 
stituted (Bbett and Sarada Chaean Mitra JJ.) who after 
stating the facts continued : — 

“ These appeals first came on for hearing on the 28th January 1904 before 
a Bench of which one of us was a member, and the attention of the Court was 
drawn, to the fact that the applicant and the two witnesses to the alleged will, 
Babu Radba Kishen and Ram Pertap, bad net been, examined before the 
District Judge, and as it was in the opinion of the Court desirable that the 
evidence of those three persons should be taken, the hearing of the appeal was 
adjourned for their attendance. The mere fact that they w’-ere tendered for 
cross-examination would not entitle the applicant to contend that their 
evidence supported his case and as they were material witnesses they should 
have been examined. They have now attended and have been examined 
before us and the appeals have been argued in full.” 

After discussing the whole of the evidence at some lengthy 

the judgment concluded as follows : — 

The will itself in appearance is net beyond suspicion. The signatures of 
the testator and the witnesses do not bear the appearance of being wTitten 
at the same time with the same pen and ink as alleged. The District Judge 
appears to accept as indicative of the genuineness of the will, the fact that 
four of the witnesses were the same as attested the admittedly genuine docu- 
ment, Ex. D, executed by Chhete Narayanr We cannot agree with him. All 
of the witnesses but one to the present document arrived by chance at the 
time it was being executed and the coincidence which the District Judge 
notices is so remarkable as rather to raise a strong suspicion against the will. 
The terms of the alleged will are also inconsistent and difficult to imderstand. 
Babu Moti Lai Das says it is the first deed w^hich he had ever drafted for Babu 
Chhote Narayan. 3t is remarkable also that it should contain the statement 
by the testator that there had been no misunderstanding between him and his 
father and brother on any matter. If true, the statement was unnecessary. 
On the other evidence in the case, however, its truth appears to ns doubtful. 

“ After a careful consideration of the evidence adduced to support the will, 
w© are unable therefore to regard it as trustworthy or as proving the due 
execution of the will by Babu Chhete Narayan Pershad. It is not impossible 
that the deceased may have formed the Intention of dlsiposing of his pro- 
perty by a will, but w^e are not satisfied tha.t his intention are embodied in the 
document Ex. T, or that the document was executed by him or that h© was 
in fit condition of mind or body to execute a will at the time the document 
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produced is said to h ax'© been executed. W© are unable to «agree with the 
learned counsel for the respondent that the cash book inchidiiig the entries 
Exs. M. IST. O. was not properly proved. It was proved by Jagarnath to be 
the cash book of Babii Chhote ISTarayan, and the entries were proved bv Bam 
Kisheii to be in the hand vailing of Ram Rekha Lai, the father of the deceased 
who, it was proved, kept this book. It is impossible to believe that Ram 
Rekha would have forged entries to discredit the application of Jao-arnath. 
The letters, Exs. F. G. H., are also proved by Sital Pershad, and we cannot 
place any reliance on Babu Jagarnath’s denial of the initials as his. Jn our 
opinion, Jagarnath, when denying his acquaintance with the Kaithi character 
and the English alphabet, is trying to prove too much, and w© cannot believe 
his evidence on those points. It was for the applicant to prove the genuine- 
ness of the vdll, and as he has in our opinion failed to do this, it is impos- 
sible to suggest that the will is rejected on suspicion only. 

“ For the above reasons, we are unable to agree with the jSndings and jud ce- 
ment of the learned District Judge. On the other hand we hold that the appli- 
cant has failed to prove that the document Ex. I is the will of Babu Chhote 
NTarayan Pershad and that it was duly executed by him. W© accordingly set 
aside the judgment and order of the lower Court and in lieu thereof dismiss 
the application with costs.” 
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On this appeal, 

DeGmyther, K.C., and E.. D. JacJcson, for the appellant, 
contended that the action of the High Court in admitting 
additional evidence was improper and not ■ warranted by the 
Code of Civil Procedure. And the case of Kessowji Issur v. 
Great Indian Peninsula Eailvny Company (1) was referred to 
as showing that the use of the procedure provided by section 
568 of the Civil Procedure Code was only legitimate “ when, 
on examining the evidence as it stands, some inlierent lacuna 
or defect becomes apparent.” In the present case the appeal 
had only been partly heard, and though no objection was 
taken at thetime, there seemed to be no “ substantial reason ” 
given as required by section 668 why the additional evidence 
should have been taken. As to the extracts from the account 
book they were put in by the pleader for the first time before 
the High Court on appeal. The book of accounts was not 
properly proved, and the inferences drawn from such extracts 
might well be erroneous. 

Ross, for the respondent Manna Eoer, contended the ob- 
jection under section 568 of the Code had not been taken 
(1) (1907) I. L. R, 31 Bom. 381 ; L. R. 34 1. A. 115. 
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before ; the parties had in fact agreed to the additional evi- 
Jagabnath dence being taken, and the objection could not now be raised 

PeBSHAD : ■ . 1 . ■ 1 A J •! -I 

V. tor the first time on this appeal. As to the account book, the 
passage from the High Court judgment set out above was 
referred to in which they mentioned the book and the three 
entries extracted from it. It could not be taken for granted 
that the evidence of the unexamined witnesses would have 
supported the appellant’s case. The High Court had their 
evidence before them, which the lower Court had not, and 
it did not satisfy the High Court. The presumption was 
in favour of the High Court judgment being right unless it 
was clearly shown to be wrong. 

De Gruyther, K.C., replied. 

The judgment of their Lordships wms delivered by 
May 11 - Authue Wilsoh. This is an appeal from a judgment 

and decree of the High Court of Bengal dated the 3rd of March, 
1904, which reversed those of the District Judge of Gaya of 
the 6th of August, 1901. 

The main question raised on the appeal is as to the genuine- 
ness of the will, purporting to have been made by one Chhote 
Narayan Pershad, and dated the 21st of December, 1900. 
Chhote ISTarayan died on the morning of the next day to that on 
which the will bears date, and left a wddow, the respondent 
Manna Koer, and a daughter Lakshmi Koer. Chhote Narayan 
was the adopted son of oneJokhiLal. After Jokhi Lars death 
one of his widows adopted the respondent Hanuman Pershad, 
The appellant is the brother by birth of Chhote Narayan 
Pershad, their father being one Ram Rekha Lai. 

The will purported to make various provisions for the 
testator’s wife and daughter, and appointed the now appellant, 
the testator’s brother by birth, as residuary legatee and 
executor. 

The appellant applied for probate of the will in the Court 
of the District Judge of Gaya. Caveats and wTitten state- 
ments were filed in answer, and the case was heard before the 
District Judge, Three of those who appear as attesting 
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witnesses to the will were called at the hearing The other 
two attesting witnesses, and the appellant himself, were not 
ezammed by the ,pphca„t ; they ,.e,e tendered for orose- 
exam, natron but oross-enamined. Evidence waa called 
on the other erde. The District Judge was satisded that the 
testimony to the genuineness of the will qnri +1,^, . 
and animus testandi of the testator was ntr ^ 
the evidence on the other side >1^^ a^d 

he granted probate accordingly. ^ 

The respondents appealed to the High Court of Bengal. 
That Cour. nrade an order at the hearing of the appeal for Le 

“re;trXhoha^\“ 

hrst court. Those person“ rr^nl^ — " iSe' 
High 0 o<^ also a^itted certain entrants from books of ac- 
count aneged to have been kept by the testator. In tie 
result the Hrgh Court held that the oircumstanoes cemreoM 
With the allyd erecution of the wUl were involved “3“ 
prerou a^nd that the will was not sulBeiently proved ■ Td 
acoordrngly a decree wr« parsed which set aside that ol Z 
District Judge, and dismissed the application for probate with 

Cght^“"“* 

On the argument of the appeal it was objected that t>,« 
examination of the three witnesses by the Court of' 
was irregular 1 but it appears that that examination was tok™ 
with ihe assent 0 both sides. It is not open, therefor, “ 
anybody to complain of it now. 

It is objected, secondly that the admission of the account 
books on appeal was irregular. But there is nothin^ t b 
that that admission was objected to at the time 

Their ^rdshi^ thus have to face the position that, on a 
pure question of fact, the two Courts in India have differed 
and the materials before those two Courts have not b 
tirely the same. 

The question their Lordships have to ansxver is whether 
they shall advise His Majesty that the decree of the High 
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Court should be reversed. That they cannot do, unless they 
are satisfied that the decree appealed against was wrong, and 
they are not so satisfied. . 

Their Lordships will humbly advise His Majesty that the 
appeal should he dismissed. The appellant will pay the costs 
of the respondent, Musummat Manna Koer, who aloire defended 
the appeal. 

Appeal dismissed. 

Solicitors for the appellant : T. L. Wilson S Co. 

Solicitors for the respondent Manna Koer : Barrow, Rogers 
S NevilL 

J. V. w. 


PRIVY COUNCIL 


RAM CHANDRA MARWARI. 

V. 

KESHOBATI KUMARL 
[On Appeal from the High Court at Fort William in Bengal] 

Transfer of Property Act (IV of 1882) s$. 83, 84 — Deposit made in full dis* 
charge of mortgage bond — Withdrawal of money by Receiver m agents of 
mortgagees — Withdrawal without following the provisions prescribed by the 
Act — Principal and Agent — Sonthal Pergunnahs Settlement Regulation III 
of 1872, s. 6, as amended by s. 24 of Regulation V of 1893 , constructioyi of, 
as to amount of interest recoverable on bond — Interest previously paid by 
debtor whether to be taken into account in making decree. 

On 27th July 1885 a simple mortgage bond for Rs. 34,000 pi’oviding for 
interest at 18 per cent, per annum, and on defualt in payment compotmd in- 
terest at the same rate, was executed by a debtor, now represented hv 
the respondents in favour of one of a firm of money-lenders, the transaction 
being admittedly governed by S 0 ctio.n 6 of the Sonthal Pergimnahs Settlement 
Kegulation III of 1872, as amended by Heguiation V of 1893. On 27tli Oc- 
tober 1890, interest to the amount of Rs. 23,403-15-6 had at various times been 
paid and that was all that was due for interest up to that date. Nothing 
more was paid until, on 17th August 1895, the mortgagor being anxious to 
redeem the mortgage tendered to the mortgagee, in full discharge of the bond, 
the sum of Bs. 44,596-0-6, a sum fixed, as amounting together with the interest 
already paid, to Rs. 68,000, which by section *6 of Roguiatlon III of 1872, as 

^ ; Loeb Atkinson, Loud Collins, Loed Shaw, Sir Andes w 

ScoBLE, and Sir AimnjB Wilson. - 
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amended by section 24 of Regulation V of 1893, was tbe Ml amount (being 
double the principal) which the mortgagor considered could be recovered from 
him on the bond. On tendering that amount the mortgagor demanded the 
return of the bond, but the mortgagee, though willing to give a receipt for the 
money, could not give him the bond, and the mortgagor deposited the money 
in Court under the provisions of section 83 of the Transfer of Property Act, 
that is, in full discharge of the bond. Notice of the deposit was sent to 
the mortgagee, but the money was not withdrawn until 23rd September 1896, 
when a Receiver appointed in a partnership suit between the members of the 
mortgagee’s firm succeeded in withdrawing it by some means not disclosed, 
and without the provisions of the Transfer of Property Act for such with- 
drawals being followed. On 7th February 1900 the mortgagee and his part- 
ners brought a suit on the bond for Rs. 33,698-9, in which they credited the 
amount of Rs, 44,596-0-6 as having been paid in part satisfaction of the bond 
on the day when it was drawn out, and charged interest and compound inter- 
est at 12 per cent, on the entire sum (Rs. 22,859-5) shown to be due on that 
date. The pleas in defence were section 6 of Regulation III of 1872 as limit- 
ing the amount of interest recoverable, and the deposit under section 83 of 
the Transfer of Property Act as being a full discharge of the bond. The High 
Court, affirming the decree of the Subordinate Judge, held in the construc- 
tion of the Regulations that the plaintifis having received the principal and a 
sum for interest equal to the principal there was nothing more due and dis- 
missed the suit. 

Held, by the Judicial Committee, that in the absence of anything to show 
that he had any greater power or authority to withdraw the money than the 
plaintiffs themselves had, the Receiver mxist be taken to have withdrawn 
it, subject to the conditions prescribed by section 83 of the Transfer of Property 
Act, that is, in full discharge of the bond. 

The plaintiffs were bound by the acts of their agent and could not rely 
upon the Receiver’s default in omitting to perform any of the necessary con- 
ditions, in order to escape from the consequences which would of necessity 
have followed the withdrawal if everything prescribed by the Act had been 
rightly done. 
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Appeal from a judgment and decree (14th January 1905) 
of the High Court of Judicature at Calcutta, which affirmed 
a judgment and decree (4th September 1901) of the Subordinate 
Judge of Humka. 

The plaintiffs were the appellants to His Majesty in Council. 

The suit out of which the present appeal arose was one 
on a mortgage dated 27th July 1885, to which the Sonthal Per- 
gunnahs Settlement Regulation HI of 1872 was applicable. 
The mortgage was executed by Raja Udit Narayan Singh, 
who was the husband of the first respondent, and the adop- 
tive father of the second, of his taluka of Kasha in favour of 
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Harbliakt, who was the father of the fourth appellant, and 
the partner of appellants 1 to 3. The mortgage money was 
a sum of Rs. 34,000, and it was stipulated that interest should 
be paid yearly at the rate of Re. 1 per cent, per mensem, and 
that in default of payment, compound interest should be 
paid at the same rate. From time to time payments were made 
on account of interest, and on 27th October 1890 the whole of 
the interest due up to that date was discharged, the amount 
being Rs. 23,403-15-6. 

In 1886 a suit was brought for the dissolution of the part- 
nership between the mortgagee and his partners to whom 
part of the money advanced on the mortgage had belonged ; 
and by virtue of various assignments executed in 1895 and 
1896 in pursuance of the decree made in that suit on 21st 
August 1892, the appellants 1 to 3 became interested in various 
proportions in the rights of the mortgagee under the mortgage. 
Subsequently the mortgagee died and his interest passed to 
the fourth appellant. 

Meanwhile in August 1895 the mortgagor was desirous of 
discharging the mortgage and made a tender to the mortgagee, 
but the latter was unable to return the deed which was in the 
possession of his partners or one of them with whom he was 
litigating. The mortgagor accordingly on 17th August 1895 
paid the money into Couit under section 83 of the Transfer 
of Property Act (IV of 1882) in full discharge of the mortgage, 
and the mortgagor asked to have the bond returned to him. 
The amount so paid into Court was Rs. 44,596-0-6, which, 
together with the sums already paid on account of interest 
Rs. 23,403-15-6, amounted to Rs. 68,000. After this deposit 
was made a Receiver was in June 1896 appointed in the part- 
nership suit, and on 23rd September 1896 the sum deposited 
was draTO out of Court by him. 

Subsequently the mortgagor having died Keshobati Kumari , 
the first respondent, entered into possession of the estate 
under his will, and on 7th February 1900 the appellants brought 
the i)resent suit against the widow and adopted son of the 
mortgagor, joining also as third defendant a subsequent 
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encumbrancer on the land. The plaintiffs alleged that the 
sum of Rs. 33,698-9 was due for principal and interest, and 
prayed for a decree for sale of the mortgaged property. 

The amount sued for was made up in this way. When the 
amount was deposiued by the mortgagor a notice was issued 
to the plaintiffs, but in reply they declared in September 1895 
that the deposit was insufficient. The plaintiffs in bringing 
the suit, instead of adjusting their claim to 17th August 
1895 when the deposit was made, made their adjustment to 
the date when the Receiver drew" out the money, namely, 23rd 
September 1896. In that way they made their total claim 
Rs. 67,455-5-6, and after deducting the amount of the deposit 
claimed Rs. 22,859-5 and interest Rs. 10,839-4, amounting 
to Rs. 33,698-9 as being still due. 

The defence was that the plaintiffs were not entitled to 
the decree sought for two reasons, firstly, that there had been 
drawn out of Court on behalf of the plaintiffs the sum paid in 
1895 under section 83 of the Transfer of Property A(3t in full 
discharge of the mortgage debt; and, secondly, that the mort- 
gagorhaving, as was admitted, paid the amount of the principal 
Rs. 34,000, and also sums on account of interest equal in amount 
to the principal, no further sums could be claimed under sec- 
tion 6 of the Sonthal Pergunnahs Settlement Regulation (III of 
1872) as amended by section 24 of Regulation V of 1893. 

On the pleadings issues were settled, of which only the 
second and third were material on this appeal : 

(2) Are the plaintiffs entitled to recover more than 
Rs. 68,000 the amount they admit having received ? 

‘^(3) Can the plaintiffs claim compound interest? How 
much, if any, compound interest have they charged and re- 
ceived ? , 

The material portion of section 6 of Regulation III of 1872, 
as amended by section 24 of Regulation V of 1893, is as fol- 
iows.':— ■ 

** AJi Courts having jurisdiction in the Sonthal Pergunnahs shall observe 
the following rules relating to usury, namely : — 

{a) No compound interest arising from any intermediate adjustment 
of account shall be decreed 


1909 

. BaM;'/' 

. Ohatoba 
Marwabi 

. V. ; 

Keshobati 

Kijmabi. 



t 


107 


,..'814 


1909 

Bam 

Cha^tdba 
.' / ■Mabwabi ' 

.V. 

rEmSHOBATI 
Kit MARI. 


, CALCUTTA 'SEBIESv-' ' . [VGL.: XXXVl., 

(6) The total interest decreed on any loan or debt shall never exceed 

oiie-fourth of the principal sum if the period be not more than 

one year, and shall not in any other case exceed the principal 
of the original debt or loan. 

“Explanation: The expression "intermediate adjustment of account’ 
in clause (a) of this section means any adjustment of account which is not 
final, and includes the renewal of an existing claim by bond, decree or 
otherwise, when without the passing of fresh consideration, the original claim 
is increased by such renewal.” 

‘‘ Illustration : A bond is given for Rs. 75, of which Bs. 25 are interest. 
Unless the obligee can prove to the satisfaction of the Court that he gave such 
consideration for the bond as rendered the transaction fair and equitable, 
of the Rs. 75 Rs. 50 only will bear interest and the limit of the claim on the 

bond be Rs. 100.” 

So far as material, sections 83 and 84 of the Transfer of 
Property Act enact : — 

“ Section 83. At any time after the principal money has become payable 
and before a suit for redemption of the mortgaged property is barred, the 
mortgagor . . . • may deposit, in any Court in which he might have 

instituted such suit, to the account of the mortgagee, the amount remaining 
due on the mortgage. The Court shall thereupon cause written notice of the 
deposit to be served on the mortgagee, and the mortgagee may, on present- 
ing a petition .... stating the amoimt then due on the mortgage, and 
his willingness to accept the money so deposited in full discharge of such 
amount, and on depositing in the same Court the mortgage-deed, df then 
in his possession or power, apply for and receive the money^ and the mortgage- 
deed so deposited shall be delivered to the mortgagor. 

Section 84. When the mortgagor has tendered or deposited in Court 
under section 83 the amount remaining due on the mortgage, interest on 
the principal money shall cease from the date of the tender ov as soon as the 
mortgagor .... has done all that has to be done by him to enable 
the mortgagee to take such amoimt out of Court.” 

The District Judge held, on the construction of ^ e above- 
mentioned Regulations, that the interest could not exceed the 
. principal, and that as the plaintiffs had received Rs. 68,000 on 
the mortgage bond, no further sum could be decreed to them. 
He accordingly made a decree dismissmg the suit with costs. 

From that decree the plaintiffs prefeiTed an appeal to the 
High Court, which was heard by Chandra Madhub Ghose and 
Pargiter JJ. , who differed in opinion with regard to the construc- 
tion to be placed on the amended section 6 of Regulation III 
' of 1872. 

Ghose J. was of opinion that the words “the total interest 
decreed on any loan shall not exceed the principal of the 
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original debt or loan meant the amount of interest for which a ■ 1909,, 

decree was given, without taking into consideration the amount , ■ bIm 

of interest paid by a debtor, in regard to which no claim Mab^^' 

was advanced in the suit and no decree given. Pargiter J., 

, ® ® ’ Keshobatj 

on the other hand, was of opinion that in every case an ac- Kumabi. 

count should be taken of all payments made by the debtor, and 

that on the true construction of the section no further interest 

could be claimed as soon as the amount paid on account of 

interest was equal in amount to the principal. 

Owing to this difference of opinion the case was referred 
to Sir P. W. Maclean O.J. for decision on this point, and 
he agreed with Pargiter J. The appeal was, therefore, dis- 
missed with costs. 

On this appeal, 

DeGruyther, K,G,, and E, U, Eddis, for the appellants, 
contended that, on the true construction of section 6 of Regula- 
tion III of 1872 and section 24 of Regulation V of 1893, the 
appellants were entitled to recover the full amount claimed in 
their plaint. The words the total interest decreed ’’ were to be 
taken in their literal sense. All that the Court had to see to 
was that the interest decreed in any particular suit did not 
exceed the limit prescribed. Section 6, as amended, did not 
contemplate that any transaction between the parties by way 
of payment of interest previous to the date from which it 
was claimed should be taken into account. The illustration to 
the section is not applicable to the present case, because 
after the adjustment of 27th October 1890 all the interest had 
been paid up, and only the principal was due, and it is that 
amount with interest and deducting the sum paid into Court 
that the appellants claim a decree for. Under the law from 
which the Regulations under discussion were taken, there 
was no limit laid down as to the amount that might be paid 
as interest ; the only limit was that no decree would be given 
for interest to a larger amount than the principal, and the 
same was the case with the Hindu Law of Damdupat. Re- 
ference was made to Regulation XV of 1793, ss. 2, 6, 7 and 8, . 
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Act XXVIII of 1865; Dhondu' JaganMih y. Namyan Maw.- 
cJimidm (l)yNobin Ohunder Banerjee r, Bomesh Gimnder Ghose 
(2) and Shama Gharan Misser v. GhunUal Manvari (3). The 
High Court at Calcutta on its original side does not, while 
applying the rule of Damdupat, take any account of the 
interest paid before suit in making a decree in a mortgage suit. 
The construction of the old law, therefore, did not support 
the construction contended for by the respondents, and 
ui)held by the majority of the High Court in the present case. 

It was also contended that the amount of the appellants® 
claim should not be reduced on equities said to arise in con- 
sequence of the deposit in Court by the mortgagor under 
s. 83 of the Transfer of Property Act. The appellants had 
throughout treated this deposit as a part-payment in satis- 
faction of the mortgage debt. When they received notice 
of it, they replied that the amount was insufficient to meet 
the total amount remaining due on the bond and requested 
that the mortgagor should be asked to deposit the balance ; 
but l-hoy received no answer to that communication. They 
then presented a petition for the a|)pointment of a Receiver 
for the withdrawal of the deposit from the Court, and a 
Receiver was duly appointed who, after various unsuccessful 
attempts, at length succeeded in obtaining the money de- 
posited. The only lawful w^ay, under the circumstances, 
of withdrawing it was by the assent of the mortgagor who 
had deposited it, and it might, therefore, well be assumed that 
the Raja’s assent was obtained to its withdrawal in part sa- 
tisfaction of the debt. This question, though raised in the 
pleadings, was not dealt with by the Courts below where the 
defence was rested entirely on the construction of the Regula- 
tions, and it might almost be said it was not really in 


issue in the Courts in India. There was no finding on it by 
those Courts, and, if necessary, the case might be remanded to 


the first Court to take further evidence on the question. 


As authority that under, such circumstances 'the'' cow 

ll) (1.860) 1 Bom. H. C.:4:7." . (2) (1887) 'L L. R. 14 Calc. 78 1. , ■ 

, , ( 8 ) ■ : 
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suggested was desirable : Owners of 8hip Tasmania v. 1909 
per Lord Herschell L.C. ^Ram 

Kemvorthy Brown, for the respondents, contended that Makwari 
the withdrawal of the money deposited under section 83 of ^eshobatj 
the Transfer of Property Act precluded the appellants from Kumari. 
maintaining their suit, and consequently this appeal should 
fail: Dal Singh y. Pitam Singh {2). The money could only 
have been legally withdrawn if the appellancs accepted it in full 
discharge of the mortgage bond, it having been so deposited. 

As it was withdrawn on behalf of the appellants, it must be 
presumed that it was taken out with the conditions attached 
to it by section 83, and under section 84 interest ceased from 
the time it was deposited. There was no suggestion in the 
evidence that the Raja assented to its withdrawal. This deposit 
was pleaded as a defence, and was in issue throughout the case, 
as the second ground of appeal from the Subordinate Judge to 
the High Court showed. Mr. Justice Pargiter referred to the 
question at the end of his judgment as follows One other 
matter may be referred to as constituting an equitable right 
that the defendants may assert against the plaintiffs. When 
the Raja made the deposit of Rs. 44,596 in August 1895, he 
made it as being a full satisfaction of the plaintiffs’ claims. 

They demurred to his allegation and asserted the sum could be 
only a part satisfaction. What proceedings took place there- 
upon have not been fully explained to us, and apparently 
were not elucidated in the evidence ; but their Receiver was 
permitted to draw out that amount. They are now seem- 
ingly endeavouring to take advantage of iheir own sharp 
practice. At that time they had tAvo courses, either to accept 
the sum on the Raja’s terms or to leave it in deposit until 
their own contention Avas estabhshed in a suit. In the foimer 
event that sum would have fully satisfied this bond; in the 
latter event that sum would have gone in full or partial 
satisfaction of any decree they might have obtained, and their 
claim at that time Avas fast approaching the maximum limit 
of Rs. 68,000. What they did was neither; but having 
(1) (!800) L. R. 15 A. C. 223, 225. (2) (1902) L L. R 25 Ail 179. 
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1909 succeeded somehow or other in drawing out the money, they 

Ram now contended that it was a simple part-payment, and that 

i^wARi have a fresh start before their claim can mount up to 

that maximum ■ . . . In my view,: however, they 

IluMAEi. have already received the maximum amount legally recover- 
able, and can obtain nothing further.” 

As to the construction of section 6 of the Sonthal Per- 
gunnahs Regulation III of 1872, as amended by Regulation 
V of 1893, the object of it was to restrict usurious interest on 
loans, to limit the amount of interest recoverable to an 
equitable sum, and so to protect the inliabitants of a district 
supposed to be in need of such legislation. It was submitted 
that the proper construction was that put on the Regulations 
by the majority of the High Court on appeal, and that all 
sums paid by the debtor on a bond should be taken into 
account in making a decree, so that no more than an amount 
of interest equal to the principal should be recovered by 
the creditor. Clause (&) of section 6' with the illustration limits 
the amount recoverable as interest. Reference was made to 
Act XXVIII of 1855; and as to the law of Darndupat, Dhondu 
Jagannath V. Narayan Ramchandra (1) and Gopal Ramchmidra 
V. Gangdram Anand Shet Marioadi 

DeGruyiJier, K.C., replied. 

The judgment of their Lordships was delivered by 
May 11, Lord Atkinson. This is an appeal from a decree of the 

High Court of Judicature at Fort William, in Bengal, dated 
the 14th January, 1905, affirming a decree of the Subordinate 
Judge of Dumka, Sonthal Pergunnahs, dated the 4th Sep- 
tember, 1901, by which the suit of the plaintiffs (the appel- 
lants) was dismissed. The facts, so far as it is necessary to 
state them, are as follows. 

On the 27th July, 1885, Raja Udit Xarayan Sing.h, since 
deceased, executed a mortgage of his taluka of Kasba in favour 
of one Harbhakt Das, now also deceased, for a sum of 
Rs. 34,000, bearing interest at the rate of 1 rupee per cent. per. 

(i) (18()3) 1 Bom. H. C. 47 . (2) (1895) L L. R, 20 Bmn. 721. 
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mensem. The mortgage deed contained a provision that, 
on default being made in the payment of interest at the stipu- 
lated dates, compound interest should be charged at the same 
rate, i.e , , 12 per cent, per annum. At the date of the mortgage, 
the mortgagee carried on the business of cloth merchant and 
money-lender at Bhagalpur and Calcutta in partnership 
with the first three appellants. On the 3rd January, 1895, 
Harbhakt Das executed to his partner, the first appellant, 
a mortgage of the mortgaged lands and the money secured 
thereon. On the 11th June, 1896, he executed a similar 
mortgage in favour of Bansidhar Marwari, the second appel- 
lant. Harbhakt Das afterwards died, leaving the fouth 
appellant, his only son, him surviving. During Harbhakt ’s 
lifetime disputes arose and suits were instituted between 
him and his co-partners in rMerence to the business of the 
partnership, and especially in reference to their respective 
interest in the moneys secured by the above-mentioned mort- 
gage of Raja Udit Narayan Singh. The respondents are the 
widow and adopted son of the Raja, and a second encum- 
brancer on the mortgaged lands. 

Default having been made in the payment of the interest, 
compound interest became payable and was claimed by the 
mortgagee. Large sums were from time to time paid by the 
mortgagor in discharge of it, and ultimately, on the 27th 
October, 1890, arrearsof interest, amounting to Rs. 11,829-14-6, 
were discharged by a payment of Rs. 2,606-11-6 in cash and 
the execution by the mortgagor of a new bond (roka) for 
Rs. 9,223-3-0 with interest at the same rate, i.e., 1 rupee per 
cent, par mensem. The interest which had accrued due up to 
this date, and was dischaiged by payments in cash and the 
execution of the abovementioned roka, amounted altogether to 
.Rs.. 23, 403- 15-6. 

Towards the end of Julj^ 1895, the mortgagor, being 
anxious to redeem the moitgage, sent one Banwari Lai Panrey 
to the mortgagee to tender to him a sum of something over 
Rs. 44,000 in full discharge of the only amount the mortgagor 
alleged to be then recoverable on bis bond. This particular 
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sum was fixed upon because it amounted to the difference 
between Rs. 68,000 (double the principal sum advanced) and 
the amount already paid in respect of interest ; and the 
contention of the mortgagor was that, under section 6 of Regu- 
lation III of the Sonthal Pergunnahs Settlement Regulations, 
1872 (as amended by Regulation V of 1893), which would 
admittedly apply to any suit brought to recover this interest, 
the most that could be recovered from him was Rs. 34,000, 
a sum equal to the principal money lent. The decision both 
of the Subordinate Judge and of the High Court turned upon 
the construction of this Regulation. 

Banwari Lai, whose evidence is uncontradicted, states 
that Harbhakt Das had no objection to receive the money 
apparently in full discharge, and to give a receipt for it ; but 
that, on the witness’s insisting on obtaining delivery of the 
bond, with the receipt endorsed on the back of it, in exchange 
for the money, Harbhakt Das stated that his partners had the 
bond, that they were on bad terms with him, and that he 
could not obtain possession of it. The witness states that he 
thereupon refused to pay the money, and that Harbhakt Das 
asked him to deposit it in Court. The mortgagor accordingly 
presented a petition to the Court of the Subordinate Judge 
of Dumka, under the provisions of section 83 of the Transfer 
of Property Act, 1882, praying for liberty to deposit in Court, 
in favour of the persons entitled to the mortgagee’s interest, 
the sum of Rs. 44,596-0-6, and for a return of the bond. Upon 
this petition an order was, on the 17th August, 1895, made 
to the following effect : — 

As apparently the suit, if put in, would not be barred, the amount will 
be received tinder section 83, Act IV of 1882, and deposited, and a wrifcten 
notice will issue to the mortgagee to take the amount.” 

In paragraph 7 of the plaint in the present suit it is stated 
that the Court of the Subordinate Judge issued a notice to the 
plaintiffs requiring them to take out of the sum deposited. 
It is further stated, in paragraph 8, that the plaintiffs, on 
receipt of this notice, informed the Sub-divisional Officer of 
Dumka that the amount deposited was insufficient, that an 
erroneous calculation had been made, and requested him to 
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require the mortgagor to deposit the balance of the money 
due over and above the sum lodged. 

It is not now disputed that the mortgagor was entitled 

under this Act to make the deposit, and that, upon his doing 

^ ® Keshobati 

so, the rights of the mortgagee, or those representing Mm, Kumabt. 

were as follows. He was entitled, on presenting a petition 

(verified in the manner prescribed) stating the amount due 

on the mortgage and his willingness to accept the money 

deposited in full discharge of this amount, and, in addition, on 

depositing in the Court in which the money was lodged the 

mortgage deed, if then in his possession or power, to apply 

for and receive the money. And, under section 84 of the 

Act, interest on the principal moneys ceased to rim from the 

date of the tender, or as soon as the mortgagor had done all 

that has to be done by him to enable the mortgagee to take 

the money deposited out of Court, as the case might be. 

The money deposited was permitted to lie in Court till the 
23rd September, 1896. It was then, by some manoeuvre 
or contrivance, upon which the appellants, for reasons best 
known to themselves, have deliberately abstained from letting 
in the light, drawn out by their agent, and applied to their 
own use. In the statement of account attached to their plaint 
the appellants, no doubt, credit the respondents with the 
sum so drawn out as a payment made on the day on which it 
was drawn out, but interest was charged at the rate of 12 per 
cent, for the eleven months on the entire sum shown to be due 
on the 17th August, 1895. 

On the 7th February, 1900, the suit out of which this 
appeal arises was instituted, praying for the recovery of 
Rs. 33,698-9, of which Rs, 22,859-5 is the balance that remained 
due at the time when credit was given for the sum paid in, the, 
remainder representing, compound interest, calculated from 
that date till the commencement of the action and, in default 
of payment, for the sale of the pi^operty mortgaged. 

The only information given by Ihe appellants:, as to the ^ 
steps taken by them to draw out, in violation of the above- 
mentioned provisions of the Transfer of Property Act, the . 
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moBcy deposited, is contained in paragraphs 9 and 10 of their 
plaint, and in the evidence of Ram Chandra Marwari, the 
principal plaintiff. From the former it appears that the appel- 
lants presented a petition to the High Court at Fort William 
for the appointment of a Receiver for the withdrawal of the 
money from the Court of the Subordinate Judge ; that on the 
26th June, 1896, an order was made on this petition appoint- 
ing a Receiver with all the powers conferred by section 503 of 
the Civil Procedure Code ; and lastty, that the Receiver so 
appointed, after various attempts, at last succeeded in with- 
drawing the fund from Court. But neither the petition nor 
the order is printed in the Record, nor is any information 
afforded as to the precise nature of the persistent and, unfor- 
tunatety, successful efforts of the Receiver to defeat the law% 
while the evidence of Ram Chandra Marw^ari contains many 
important admissions. In the course of his cross-examination 
this witness says that in his petition to the High Court he 
stated :~ 

“ That in the latter part of July 1895 the Raja was prepared to pay the 
whole amount due on the bond in suit, but that Harbhakt prevented his pay- 
ing it, and that thereupon the said Baja had deposited the money in the Court 
of the Subordinate Judge of Dunika.’^ 

No doubt he states in his cross-examination that he did 
not in his petition “admit that the Rs. 44,000 deposited by 
the Raja was in full payment of our dues.” 

It is apparent from this evidence that the Receiver was 
appointed solely because Harbhakt and his partners, owing 
to their quarrels, would not join in an application to draw out 
the money deposited. There is nothing to show that the Re- 
ceiver was clothed with any right or authority in reference 
to the money, or the ivithdrawal of it from Court, other 
than, or different from, that which belonged to those 
on whose behalf he was appointed. As they were bound to 
comply with the requirements of the statute under which it 
was paid into Court, so was he. It was not contended, it 
could not be contended with any show of reason, that either 
the High Court or the Subordinate Judge had, save with the 
consent of the mortgagor or his representatives, any juri.sdiction 
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to permit .the money deposited to be drawn out of Court 
on 'any terms other than those imposed by the statute. There 
is no proof that either of those Courts ever niadc^ an order 
purporting to exercise such a power, while there is not a 
particle of evidence to show that the mortgagor, or those 
who succeeded him, ever gave any consent, express or implied, 
to the money being drawn out in part discharge, as opposed 
to full discharge, of his, or their, liability on the bond. There 
is no proof that any demand was made on the mortgagor 
after the money was paid into Court, and it is admitted 
that nothing was paid in respect of the mortgage, either for 
principal or interest, since that date. It is not suggested that 
the present is not the first suit instituted to recover any por- 
tion of it. In the cross examination of Ram Chandra Marwari 
the following passage occurs : — 

WUien notice was sent us of the deposit, we sent a petitition of objection 
to this Court. We did not get any reply to this objection. I have not hied 
a copy of the objection, nor have I called for the original.” 

This is the only evidence going to show that any objection 
was made to accept the sum of Rs. 44,000 in full discharge of 
the uiortgage debt. Yet after a delay of close upon 4i years—- 
i,e., from the, nth August, 1895, the date of the deposit, till 
the 1st February, 1900, the date of the institution of this suit— 
and in face of this evidence, Mr. DeGruyther, on behalf of 
the appellants, invites their Lordships, notwithstanding the 
state of ignorance of the actual facts in which his clients have 
deliberately left them, to assume that the deceased Raja 
assented to the Receiver’s drawing the money out of Court, 
in part satisfaction of the former’s liability— I^ecause, it is 
said, the Receiver could not have obtained it otherwise without 
violating the law — or, if not, to send the question back for 
further enquiry to the Subordinate Judge, 

In them Lordships ’ opinion they can make no .'^uch assump- 
'tdon' as that suggested.. The ■assumj)tion which they are 
entitled to make, and indeed bound to make, is precisely the 
opposite. The Act provides, that. money lodged, as this w^as, 
“ in full discharge ” of a liability can only be, drawm out; by 
creditor in full discharge of that liabihty.' ' Th 
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appellants appointed ad hoc drew out this money. It is for 
them to show that he acted nnder such conditions that the 
statutory result does not follow from his act. If they fail to do 
this, as they have failed in the present case, then there is nothing 
to defeat or modify the operation of the statute, and the con- 
sequences must be those which it prescribes. Mr. DeGruyther 
objected to their Lordships considering this question, on the 
ground — quite legitimate if well founded— that the defendants 
rested their defence solely on section 6 of the above-mentioned 
Regulation, and that the question of the circumstances under 
which the Receiver drew out the money, or the legal con- 
sequences of his doing so, was not in issue in the suit. 

It is quite true that no issue has been framed in which the 
fact of the withdrawal is specifically mentioned. But the second 
issue is quite wide enough to cover it. The issue runs thus 

Are the plaintiffs entitled to recover more than Rs. 08,000, the amount 
they admit having received ?” 

This issue, as framed, leaves it open to the defendants to 
contend that the plaintiffs are not entitled to recover more than 
Rs. 68,000, either because section 6 prohibits it, or because they 
have received “in full discharge ” the sum paid into Court. 
And in the statements eontained in paragraph 7 of the written 
statement of the first defendant, and in paragraph 5 of that of 
the second defendant, as well as in the evidence of Ram Chandra, 
Bansidhar and Banwari Lai, it is distinctly put forward that 
the sum of Rs. 44,000 was tendered by Banwari in full satis- 
faction of the bond, and that both Harbhakt and Ram Chandra 
were, apparently, willing to accept it as such. 

In the memorandum of appeal filed in the High Court by 
the appellants, the second of the three grounds of appeal 
against the decision of the Subordinate Judge set forth runs 
as follows : — 

2. For that the Court below has erred in holding that the receipt of 
the amount already paid operated as a bar to the recovery of the amount in 
claim.*’ 

It cannot, therefore, be contended that the plaintiffs had 
not notice that the receipt of the money deposited would be 
relied on as a defence. 
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Tlieir Lordships are, therefore, of opinion that the plaintiffs 
must be held bound by the act of their agent with all its 
results ; that if he has omitted to perform any of the condi- 
tions necessary to entitle him, on their behalf, and for their use 
and benefit, to draw this money out of Court, they cannot 
rely upon Ms default in this respect, to escape from the 
consequences which would, of necessity, have followed the 
withdrawal, if everything prescribed by the statute had been 
rightly done ; and that the money drawn out must, there- 
fore, be held to have been drawn out in full discharge of the 
mortgagor’s liability. The sum now sued for is, consequently, 
not due, and the suit must accordingly be dismissed. 

The conclusion at which their Lordships have arrived on 
this point is in itself sufficient to dispose of the appeal, and 
renders it unnecessary for them to express any opinion the 
proper construction of section 6 of the 3rd Sonthal Pergmmahs 
Regulation. They will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. 

The appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : Sanderson^ Adhin^ Lee dh Eddis. 

Solicitors for the 1st and 2nd respondents : T. L. Wilson S Co. 
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APPELLATE CIVIL. 

Bpjore Mr. Justice Harington and Mr. Justice MooJcerjee. 

3009 RAI CHABAN SHAR MAZUMDAR ; , , 

THE ADMINISTRATOR GENERAL OF BENGAL.*^, ; 

Biluvion — Alluvion — Einction by Landlord — Bent, suspension of — -New tenants 

on reformed land. 

When land has been lost to a holding by diluvion and subsequently restored 
by alluvion, and then settled with persons other than the tenants of the hold- 
ing, the tenant is not entitled to a suspension of the entire rent on the ground 
that the landlord has evicted him from a portion of the demised premises. 

Dhunput Singh v. Mahomed Kazim Ispaliain (1), Harro Kumari Chotv- 
dhrani v. Puma Chandra Sarbogya (2) and Kali Prasanna Khasnahish v. 
Mathura Nath Sen (3) distinguished. 

Second Appeal by tlie defendants, Rai Charan Shar 
Mazumdar and another. 

These two appeals arose out of two analogous rent-suits 
on account of arrears of two under-tenures. The defendants 
claimed reduction of rent on the ground of loss of land for 
diluvion, and also pleaded that they were entitled to sus- 
pension of rent, as reformed lands had been let out by the 
plaintiff to third persons who were in possession thereof 

The Munsif decreed the suits partly , allowing rent at the 
admitted rates, holding that it lay upon the plaintiff 
to show what apportionment of rents should be made and that 
the plaintiff had not done it. In both these cases, the 
plaintiff appealed. The Subordinate Judge remanded the 
case for definite findings as to the proper jmna to be paid by 
the tenants, holding that the burden of proof is on the 

Appeal fi'om Appellate Decrees, Nos. 916 and 856 of 1907, against tlio 
decrees of S. C. Ganguli, Subordinate Judge of Jessore, dated Jan. 10, 1907, 
reversing the decree of Hem Chandra Mitter, Munsif of Magura, dated March 
31, 1906. , 

(1) (1896) I. L. R. 24 Calc. 296. (2) (1900) I. L. Ih 28 Calc iH8. 

(3) (1907) 1. L. R 34 Cak% 191. 
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tenants in case of claim for reduction of rent. Another Munsif 
ned^the smt after remand. He dismissed the suits, holding 
on the authority of Dhunpid Sirigh v. BlaJiomed Kazim it 
pahatn (1) that the tenants were entitled to suspend the 
whole rent, as they were practically evicted from a portion of 
the lands^ The appeals were heard by another Subordinate 
Judge He decreed the appeals in part, holding that the 
Munsif had no right to allow the case for suspension of rent 
as he was restricted by the order of remand to the amount of 
)ama only. The defendants appealed to the High Court. 

Ha&ir Sarat Chn^dra Roy Chowdhuri {Bahu Janalcmath 
al Sastn with him), for the appellants. When there is no 
question that the land reformed is a part of the holding, the 
landlord must be taken to have dispossessed the tenants from 
a part, he having settled the same with a third person after 
reformation. The fact that the land was lost to the holding 
by an act of God does not affect the principle laid dovm if 
JDhunput Singh v. Mahomed Kazim Ispahain (1), when the 
land reappeared and became part of the holdiag • see also 

and X GhoiMhrani v. Purna Ckamdra Sarbogya (2) 

nd Kah Pmsanna KhasnaUsh v. Mathura Nath Sen (3) The 
principle that the landlord cannot apportion his own wrmig 
apphes here as much as it apphes to cases of trespass by land- 

■e respondent. The eases 

cxtedbytheappeUantdonotapply. The landlord cannot b 

said m this case to be a wrong-doer. 

Bahu Sarat Chandra Roy Chowdhuri, in reply. 

Cur. adv. vuU. 

Hab^gtok J. I have read the judgment my learned 
brother is about to deliver and I agree that the decrees of the 

ower Court should be affirmed subject to the modification 

wliicli he proposes. 
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The principal question in the case is whether, when land 
has been lost to a holding by dilnvion and subsequently 
restored by alluvion and then settled with persons other than 
the tenants of the holding, the tenant is entitled to a sus- 
pension of the entire rent on the ground that the landlord 
has evicted him from a portion of the demised premises. 

The question whether an eviction by the landlord of the 
tenant from a part of the demised premises justifies the tenant 
in refusing to pay rent for the remainder of the holding he 
continues to occupy is one on which it is unnecessary for me 
to express an opinion, for in the present case the tenant is 
clearly not entitled to a suspension of the rent, because he has 
not been dispossessed by any tortious act on the part of the land- 
lord, but by the act of God, i.e., the encroachment of the river. 

The law regulating the relations between the parties, Le., 
the Bengal Tenancy Act, section 52, provides that a tenant 
shall be entitled to an abatement of rent in respect of any de- 
ficiency in area in the holding. The tenant, therefore, ceased 
to be liable to pay rent in respect of the land diluviated, and 
the lands ceased to be in the occupation of the tenants, for they 
had disappeared. 

There is no finding of fact that the tenants ever re-occupied 
the land when it had reformed. If they never re-occupied that 
land they could not be evicted, because a man can only be 
evicted from lands which are in Ms own occupation at the 
time of the eviction. 

In the present case the tenants ceased to occupy or to be 
liable to pay rent for the lands in question, a long time before the 
landlords settled the lands with other tenants. The landlords, 
therefore, by making this settlement did not evict the tenants. 

I agi‘ee in the orders which my learned brother wcrakl make 
on these appeals. 

Mookerjbb J. These are appeals on behalf of the defend- 
ants in two actions for arrears of rent. The substantial 
defence to the claim was that large quantities of land appertain- 
ing to the tenancies had been wia^shed away by the river Hanu, 
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that after reformation, the plaintiff had settled them with 
third parties, that such conduct on the part of the landlord 
fell within the description, of eviction, that consequently the 
entire rent was suspended and the claim of the plaintiff could 
■ not be sustained. 

The Court of first instance overruled these objections and 
made a decree for the amount, which, according to the admis- 
sion of the defendants, was proportionate to the quantity of 
land still in their occupation. Upon appeal, the Subordinate 
Judge directed an enquiry into the question of the quantity 
of land which had been washed away and of which the de- 
fendants had lost possession. After remand, the Court of first 
instance held that the plaintiff was not entitled to succeed at 
all, inasmuch as the defendants had been evicted from a pa^rt 
of their tenancies. Upon appeal, the Subordinate Judge re- 
versed this decision on the ground that the Court of first 
instance had no jurisdiction to decide any point which had not 
been expressly referred to it, and in this view made a decree 
for rent in respect of the lands in the actual occupation of the 
defendants. 

The defendants have now appealed to this Court, «and on 
their behalf the decision of the Subordinate Judge lias been 
assailed substantially on the ground that, upon the found, 
there has been an eviction of the defendants from a part of 
the demised premises and consequently a suspension of the 
entire rent. T'wo minor points have also been urged, namely, 
firsts that the decree of the Court of appeal belovf contains a 
clerical error and that the amount decreed is more than what 
is realty due ; and, secondly, that the costs of the local investi- 
gation by which the actual area of the lands in the occupation 
of the defendants was determined ought not to have been 
thrown entirety upon the tenants wdio have been successful 
in their contention that in any view there must be an abate- 
ment of rent. 

In support of the first contention, reliance has been placed 
upon the cases of Dhu7iput Singh v. Mahomed Kazim Ispaham ( I \ 
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1909 Ham Kumari Choiodhrani v. Purtia Chandra Sarbogya [I), 
Kai Chaban and Kali Prasanna Khasnabish y. Mathura Nath Sen {2). In 
Maztodab first of these cases, it was ruled upon a review of the earlier 
. „ decisions in this Court, as well as the decisions in the cases of 

TBATOB Uptony. Townend (^),KdgeY. Boileau (i), and Neale y. Mac- 

GeIN'ERAL of « . . , , 1 . -J 1 i- j. 

BEhTGAE. fcenzie (5), that if a tenant is evicted by ms landlord from part 
Mo(m:^jEE demised premises, the entire rent is suspended. In 

J- the second case, it was ruled that the same principle is appli- 
cable, even though the tenure, from a part of which the tenant 
has been evicted, was created under a lease under w^hich the 
rent was reserved at a certain rate per bigha. In the third 
case, it was held that, although in the case of a partial evic- 
tion for which the landlord is responsible, the entire rent is 
suspended, if the partial eviction has been caused by an act 
of a stranger, the rent is only abated pro tanto. Let it be 
assumed on the authority of these cases that if a tenant has 
been evicted by his landlord from a part of the demised 
premises, the entire rent is suspended. But the question 
remains, whether a tenant can be said to be evicted by his land- 
lord within the meaning of this rule when he loses possession 
in the first instance by reason of an act of nature, namely, as 
in this instance, the action of a river, and subsequently upon 
reformation of the land, the landlord settles it with a stranger. 
In order to determine whether the rule ought to be extended 
to a case of this description, the principle upon which it is 
founded requires examination. The reason was stated in old 
cases to be that the landlord oxight not to be encouraged to 
injure his tenant whom by the policy of the feudal law he 
ought to protect. The reason given in modern cases is that 
the landlord cannot be permitted to apportion his own wrong. 
The older reason will be found set forth in Bacon’s Abridg- 
meixt, Ed.i832, VoI.'VII, p. '62, where it is stated that '‘no 
man may be encouraged to injure or disturb Ms tenant in his 

{i) (1900) L L. R. 28 Calc 188. (4) (1885) 16 Q. B. P. 117. 

(2) (1907) I. L. B. U Calc. 191. (5) (1836) i M. & W, 747 ; 

(3) (1855) 17 C. B. 30; 40 .R, R. 478. 

104R, R,. 662. 
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possession whom by the policy of the feudal law he ought to 
protect and defend.’’ The later reason will be found set forth 
by Chief Justice Hale in Hodghins v. Robson {!), in which he 
stated that if the lessor enters into a part by wrong, this would 
suspend the whole rent, for in such a case he shall not so 
apportion his own wrong as to enforce the lessee to pay anything 
for the residue.” The reason for the rule was investigated by 
Mr. Justice Holmes in Smith v. McEnayne{2), where the learned 
Judge refers not merely to the two reasons just mentioned, 
one based on considerations partly of a feudal nature and the 
other on the ground that the landlord caimot apportion his own 
wrong, but also to the following statement by Lord Chief Baron 
Gilbert in his Treatise on Rents at page 178 : Because by 
the demise, every part of the land w^as equally chargeable 
with the whole rent, therefore the lessor shall not by his own 
act discharge any part from the burden during the contin- 
uance of such contract. This indeed may be a good reason 
why the whole rent service shall be suspended, if the lord or 
lessor disseizes, or ousts his tenant or lessee of an}^' part of the 
land, because there is a wrongful act to which the tenant con- 
sented not, and if it were not attended with a total suspension 
of the rent until he makes restitution of the land, it would be 
in the power of the lord or lessor to resume any part of the 
land against his own engagement and contract, and so by 
taking that which lies most commodious for the tenant, render 
the remainder in effect useless, or put him to expense and 
trouble to restore himself to such part by course of Iaw^” If 
these reasons for the rule are borne in mind, can it be con- 
tended on any intelligible principle of law that it should be 
extended to cover a case where the tenant in the first instance 
loses possession of part of the demised premises by an act of 
nature which neither he nor his landlord could control It 
cannot be suggested that this is a case in which the landlord 
by his own wrong has withdrawn a part of the land demised 
and ought not consequently to recover rent either on the lease 
or outside of it for the occupation of the residue. Nor can it 

(i) (1667) I Vent. ^^76. (2.) (1897) 170 ?6 ; 24 Am. S. Kep. 270* 
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1 909 be suggested ' that ■ ■thiS;- is a case in which ' the lessor . discharges 

Bai Chaban a part of the land from the burden and charges the rest with 
Mazumdar the rent which issues out of the whole land: It is further 

A-DMiiiis- worthy of note that under section 52 of the Bengal Tenancy 

^tbatob Act, the Legislature has prowided that, in a contingency of 

Be 2 ngal. this description, the tenant would be entitled to proportionate 

Mook^ee abatement of rent. The abatement, therefore, w^hen it first 
commences is not due to the action of the landlord, nor is it 
claimed by the tenant by reason of reduction in the area of 
the tenancj^ caused by a wrongful act of the landlord. This 
is, therefore, manifestly a case to which it would be unjust 

on principle to extend the rule, which, it may be observed, 

has been adopted in England not without considerable diver- 
gence of opinion- For instance, in Stok&s v. Cooper (1) it was 
ruled by Chief Justice Dallas that the wdiole rent was not 
suspended, if the tenant continued in possession of the residue 
of the demised premises, but that he would be liable on quan- 
tum meruit. This was stated as the law in standard treatises 
on the law of landlord and tenant subsequently published, 
and was accepted as the correct view by the Court of King’s 
Bench in Ireland in Grand Canal Company v. Fitzssimons (2). 
It was not till Baron Parke questioned the decision of Chief 
Justice Dallas in Reeve v. BiTd{^) that the tide turned, and 
the point was finally settled in Upton v. Townend (4). It 
would not be right to extend the* application of a rule of this 
description which may often operate harshly, to cases to 
which the principle on which it is founded is clearly inappli- 
cable. If a contrary view were maintained, there might be 
manif^^st hardship and injustice, for instance, wLen land has 
been diluviated and reformed, it is often a matter of consider- 
able difficulty even for Courts of Justice to determine whether 
the land which has re-appeared is a reformation on the old 
site. If, under circumstances like these, the landlord lets out 
the newly formed land to a stranger at the risk of the entire 

( 1 ) {1814) 3 Camp- 514 (u) ; (3) (1834) I C. M. & R. 31, 3r>. 

14 R. R. 820 (n), (4) (1855) 17 C. B. 30. 

(2) (1828) I Hud. & Br. 449. 
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.suspension of the rent of the former tenant , he may be un- 1909 

justly punished when there was no intention on his part to Chaha^j 

eoinmit any wrongful act : Henderson v. Hears {!). It is clear, Mazumdab 

therefore, that the principle invoked by the defendants, namely, 

that as the landlord is responsible for the partial eviction tratob 

of his tenant from the demised premises, there is a suspension 

of the entire rent, has no application to this case. The principal 

ground taken on behalf of the appellants must consequently be J* 

overruled. 

The next ground taken on behalf of the appellants is that 
although the Subordinate Judge held in his judgment that the 
defendants were entitled to abatement of rent for the lands ori- 
ginally diluviated and now no longer in their possession, they 
have not been granted this relief by reason of a clerical error 
in the decree. This contention is well-founded. The amin, 
who made the local investigation and whose return was 
accepted by the Subordinate Judge, stated that in suit No. 909 
out of which appeal No. 856 arises, the total quantity of land 
was 8 khadas and odd, of which 8 kanis and odd had been -washed 
away and the remaining 8 khadas and odd is in existence out 
of which the defendants have been dispossessed from two 
kanis. The quantity of land, therefore, in the possession of 
the defendants is the difference between these two, namely, 

6 khadas and odd. The decree, however, has been drawn up 
on the footing that the defendants had in their possession 
8 khadas and odd. Similarly in suit No. 911, out of which 
appeal No. 916 arises, the defendants are in occupation of 14 
khadas and odd less 3 khadas and odd, that is, about 10 
khadas and odd. But the decree has been drawn up on the 
assumption that they are in occupation of 14 khadas and odd. 

The learned vakil for the respondent conceded that any cleri- 
cal error in the decree due to miscalculation must be corrected. 

This will accordingly be done. 

Lastly, it is pointed out that, by an oversight of the Court 
below, no order has been made as to the costs of the local 
investigation which were deposited in the first instance by the 
(1) (1859) 1 F, <Sr F. 636. 
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defendants, and the burden of the whole of these costs ought 
not to be thrown upon them. This contention also cannot 
be resisted. The position taken up by the defendants in the 
Court of first instance was that the plaintiff was not enti- 
tled to the whole of the amount claimed as rent, because a 
substantial portion of the lands had been diluviated. This 
defence has succeeded, and the plaintiff has got a decree for only 
a portion of the amount originally claimed. It is right, there- 
fore, that the defendants should get a portion at any rate of 
the costs incurred by them in successfully substantiating their 
defence. In the circumstances of the case, the costs of the 
local investigation should be borne equally by the parties. 
As the whole of these costs appears to have been deposited by 
the defendant, the decree will provide that they will be en- 
titled to credit for one-half of this amount as against the 
plaintiff. 

Subject to the two amendments mentioned, the decrees of 
the Courts below will be affirmed, and these appeals dismissed. 
As the substantial question raised by the appellants has been 
decided against them and as the amendments in the decree 
now made might have been secured by an application to 
the Court below, the appellants must pay the respondent his 
costs of these appeals. 


8 * M. 


Appeals dismissed. 
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APPELLATE CRIMINAL. 

Before Sir Lawrence H. JenJcim, K. Chief Justice, and 

Mr, Justice Mookerjee, 

SILAJIT MAHTO 

V. 

EMPEROR.* 

Rioting— -Common object established different from that laid in the charge — 

Common object not to enforce, hut to maintain the actual enjoyment of a right — 

Bight of private defence — Excess of that right — Penal Code (Act XLV of 

I860) ss. 103 (4), 141 (4), 147, 323 and 324. 

It is not a general proposition of law that a conviction under section 147 
of the Penal Code cannot be supported whenever the common object, as stated 
in the charge, is not precisely made out. The question in each case is whether 
the common object established agrees in essential particulars with that laid 
in the charge. 

Where the common object set out in the charge was to assault the com- 
plainant and his party, who were cutting the paddy of their land, and thereby 
to forcibly oust them, but the common object established by the facts found by 
til© Sessions Judge was to maintain possession of the land by the accused : — 

Beldf that the common object in the charge had not been substantially 
made out, and that the conviction under s. 147 of the Penal Code was, there- 
fore, bad. 

Where the accused, who were found to be in possession of the disputed land, 
went upon it in a large body armed with lathis, prepared in anticipation of a 
fight, and were reaping the paddy growm by them, when the complainant’s 
party came up and attempted to cut the same, whereupon a fight ensued 
and on© man was seriously wounded and died subsequently : — 

Meld, that on the facts established, the common object was not to enforce 
a right or sii]:)posed right but to maintain undisturbed the actual e,njoyment 
of a right, and that the assembly was not, therefore, unlawful under s. 141 (4). 

Where on© accused, under the circumstances, caused simple hurt, and 
another, a fracture of the skull which ended fatally : — 

Held, that the former was within his right of private defence, but that the 
latter had not proved facts bringing the case under s. 103 (4). 

The appeUants, Silajit Mahto, Sudhakar, and four others, 
were tried before the Additional Sessions Judge of Chota 

* Criminal Appeal No. 20S of 1909, against the order of J. N, Ghose, 
Additional Sessions Judge of Chota Nagpur, dated Feb. 8, 1900. 
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Nagpui, with, the aid of two assessors, and were convicted, on 
the 8th Eebruary 1969 , all of them under section 147 of 
the Penal Code, and Silajit and Sudhakar further under sections 
304 and 323 respectively. The two latter were sentenced to 
five and two years’ respectively, and the rest to one year’s, 
rigorous imprisonment each. 

The facts of the case, as found by the Sessions Judge, were 
as follows. There was a long-standing dispute and litigation 
between the parties of the complainant and the accused regard- 
ing certain lands. The accused were in possession, but the 
complainant’s party claimed the land from time to time, though 
they never succeeded in obtaining possession of it. On the 
morning of the 26th November 1908, both parties went to the 
land in large numbers armed with lathis, prepared for a.Tid 
anticipating a fight. The accused arrived earlier, and were 
engaged in cutting the crops when the complainant’s party 
came up and a fight occurred in which Silajit fractxu-ed the 
skull of Brindaban Mahto with a lathi, ultimately causing 
his death, and Sudhakar and Motia Kumar inflicted simple 
hurt on Baburam Mahto. The accused were charged with 
“ rioting with the common object of assaulting the complain- 
ant, Achambit Mahto and his men, who were cutting the paddy 
of their land, and thereby forcibly ousting them therefrom.” 
The Sessions Judge found that the common object of the ac- 
cused was not that stated in the charge, but to enforce their 
right by show and use of criminal force. He held , that the party 
of the accused went to the field armed and prepared to beat 
down the opposition which they anticipated to their cutting 
the paddy, and that they could not, therefore, according to 
the prevailing judicial opinion, claim any right of private 
defence, and in any case that, unless they kept witliin the limits 
of the right, they would constitute an unlawful assembly within 
section 141 (4) of the Penal Code. He held, further, that in 
fracturing the skull of one of the opposite party, while the 
wounds they received were slight, they had exceeded the right. 

Bahu Jyoti Prosad Sarbadhikari , for the appellants. 

Bahu Mantmtha Nath Mukerji, for the Crown. 
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Jenkiks O.J. akd Mookbejee J. The six appellants before ■ looo . 

this Court have all been convicted under section 147 of the Silajm: 

Indian P^ial Code. One of them, Silajit Mahto, has, also 
been convicted under, section 304, and another, Sudliakar, Empeeob. 
has be,en convicted under section 323. Silajit lias been sen- 
tenced to rigorous imprisonment for five years, Sudliakar to 
rigorous imprisonment for two years, and the other four appel- 
lants to one year each. 

There is no real dispute as to the facts. The learned Ses- 
sions Judge has found that the appellants were in possession 
of their land, and were engaged in cutting the paddy which they 
had grown. The complainant’s party came and attempted 
to cut the paddy; there was a fight, the result of which was 
that one man was seriously wounded and subsequently died. 

The learned Sessions Judge has held upon these facts that the 
accused are liable to be convicted under section 147 of the 
Indian Penal Code, masmuch as they were members of an un- 
lawful assembly, the common object of which was to enforce 
a right to property. 

It has been argued before us that the conviction under sec- 
tion 147 cannot be sustained on two grounds: first, that the 
common object as stated in the charge has not been established ; 
and, secondly, that upon the facts found there was no unlaw- 
ful assembly. In our opinion, each of these contentions is well- 
founded. The common object, as stated in the charge, was to 
assault the complainant and his men who were cutting' the 
paddy of their land and thereby forcibly to oust them from the 
land. The common object which has-been established upon 
the evidence, according to' the . “Sessions Judge, was to 
inaiiitain possession of the land by the accused persons. It' 
cannot be, laid down .as a general proposition of law that a 
conviction under section ' 147 cannot be supported whenever 
the common object, as stated in the charge, is not' precisely 
made out. ' The 'question in each individual case is iwhetlier ■ 
the common object.-established' agrees in essential particulars 
with the common object as- -s-tated .in , the „ charge. In the 
present case there can be no ..'doubt that the common 
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object, as vstated in the .charge, has not' been s.nbstantialljr estab- 
lished. It may, however, be further pointed out that under 
section 141, sub-section (4) of the Indian Penal Gode, which 
alone is supposed to have any application to the present case, 
an assembly is unlawful if the common object is shown to be 
to enforce any right or supposed right. Upon the facts which 
have been established, the common object here was ^^^n^ 
enforce any right or supposed right. It was rather to main- 
tain undisturbed the actual enjoyment of a right. If so, no 
question of unlawful assembly arises. Under these circum- 
stances, we must hold that the conviction under section 147 as 
regards all the appellants must be set aside. 

As regards the second appellant, Sudhakar, he has been, 
as already stated, convicted also under section 323. It is 
argued on his behalf that he is entitled to claim the benefit of 
the right of private defence. In our opinion this defence is 
made out. He appears upon the evidence to have caused 
simple hurt to one of the assailants. He belonged to a party 
which was attacked by the complainants while he was in peace- 
ful possession of his land. Under these circumstances, it can- 
not be said that he lost the right of private defence by causing 
simple hurt to one of his assailants. So far as Sudliakar is con- 
ceimed, the conviction under section 323 must also be set aside. 

So far as the appellant Silajit is concerned, his case stands 
on a somewhat different footing. It has been contended on 
his behalf that he is entitled to the benefit of section 103, sub- 
section ( 4 ) of the Indian Penal Code. Unfortunately for Mm, 
however, the defence which he took in the Court below was 
that he was not present at the time of the occurrence. Xo 
evidence was, therefore, adduced on his behalf to establish the 
elements which must he proved before section 103 can be made 
applicable. , It is '.not shown' that he was under anjr apprehen- 
sion that death or grievous hurt would be the conseciuence if 
hedidnot exercise his' right, of private defence. ■ In his case, 
therefore, the conviction under section 304 must be maintained. 
As regards the sentence, however, we are of opinion that a 
^sentence of five years’ rigorous imprisonment is, in the 
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circumstaiices of this case, too severe. He acted evidently.' 1909' 
upon gi’ave provocation : he was in possession of the property, Silajit 
and he was attacked by a large number of armed people who 
tried to dispossess him and to carry away his crops. Under Empbeob. 
these circumstances, we redtjce his sentence to two years^ ri- 
gorous imprisonment. We acquit the other appellants and 
direct their release. . i 

E. H. M. ' . , 

CRIMINAL REVISION. 


Before Mr. Justice Gasper sz and Mr. Justice Byves. 


DASARATH RAI 

V 

EMPEROR.* 


1909 
May 25. 


J urisdiction — Appeal — Trial of Summons Case — Conviction" of Assault and 
Mischief on summons for Criminal Trespass — Competence of Magistrate who 
issued process f hut did not take cognizance or direct a local investigation ^ to 
hear appeal on conviction — Transfer — Irregularity--^Criminal Procedure 
Code {Act V of 1898) as. 192, 243, 244, 246, 529 (/), 556. 


Where an acdused has been summoned for criminal trespass, it is open to 
the trying Magistrate, under s. 246 of the Criminal Procedure Code, to 
convict him of assault and mischief without re-opening the trial and following 
the procedure laid doTvm in ss. 243 and 244. 

Mudoosoodun 8ha v. Hari Dass Doss (1) referred to, 

A Magistrate who did not take cognizance of a complaint or order a local 
investigation but, acting as the officer in charge of the sudder sub-division, 
directed the issue of summonses, holding that the investigating Magistrate 
had not given satisfactory reasons for recommending the dismissal of the 
complaint without, however, expressing ^any clear opinion hostile to the 
accused, is not incompetent, under s. 656 of the Crimmai Procedure Code, to 
hear the appeal on conviction of the accused. 

The irregularity of transferring a case, when the Magistrate is not empo wer- 
ed under s. 192 to do so, is cured by s, 629 (/). 

Oh tbe 13th. December 1908: the petition, ers, Dasarath ' 
Rai and another, who were servants o,f 'one Surja Prosad, the. 

^ Criminal Eevision Ho. 367 of 1909, against the order of J. T. Whitty, 
tfoint Magistrate of Darbhanga, dated March 22, '1900- 
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malik of mouza- . Dhanauli, went with otker^^^ 
of land belonging' to the complainant/, .PatliE ' Sahu, ^ a 
looted the crops grown by him. Two days aftei'wards Pathn 
filed a complaint before Babu Durga' Prosad, a Deputy Magis- 
trate of Darbhanga, alleging that the accused with others 
went to his Met and began looting his paddy, that he 
remonstrated, whereupon two of them struck him with 
lathis, at the orders of the petitioner Dasarath, while some 
others held him and slapped and fisted him. The Magistrate, 
considering the story doubtful, made the case over to Babu 
Eameswar Prosad, a Sub-Deputy Magistrate, for local investi- 
gation and report. The latter, after holding an inquiry, 
submitted a report, on the 24tii December, recommending the 
dismissal of the complaint. The report came before Mr. J. T. 
Wliitty, Joint Magistrate of Darblianga, who ^vas then in 
charge of criminal business of the stidder sub-division, and he 
passed the followdng order 

“ The inquiring Magistrate was of opinion that the complainant was ac- 
tually in possession of the land in question, but tliat he was dispossessed 
before sowing paddy. I can find no sufficient grounds for this belief. If 
he was at one time in possession, it is doubtful if he would allow himself to 
be dispossessed and subsequently, after many months, bring a false case. 
There has been previous litigation and the case is a doubtful one, but tho 
inquiring Magistrate has not given satisfactory reasons for dismissing it. 
Summon Dasarath, Hari Jha — s. 447, Indiam Penal Code.” 

Mr. Wliitty subsequently, on the 3rd February 1909, 
transferred the case to Mr. A. M. Eashad for trial. This 
Magistrate, after hearing the evidence but ■without dra'wing up 
any charge, convicted the accused under sections 352, 426 and 
447 of ’the Penal Code, and sentenced them only under section 
426 to one month’s rigorous imprisonment each. 

The accused appealed from the conviction and sentences, 
and the appeal was heard and dismissed by Mr. Whitty on 
the 22nd March. 

Babu Dasharathi Sanyal, Babu Aklioy liuuiar Bmierjec 
and" BabtL^Buldeo Singh, for the petitioners. 

Babu Sri^h Chandra Chowdhry, for the Crowii, 
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Caspersz AND Ryves JJ. TMs is a Rule calling iipori 1009 
the District Magistrate to show cause why the conviction and Dasabath ; 
sentence of the petitioners should not be set aside on three 
grounds : first, that the Joint Alagistrate had no Jurisdiction Emx-eroe. : 
to try the appeal, inasmuch as he had taken cognizance of the 
coinplamt against the petitioners ; secondly, that the offence 
for which the petitioners were tried was one within section 
447 of the Indian Penal Code, whereas they have been 
convicted under sections 426 and 352, which is also contrary to 
the provisions of section 246 of the Criminal Procedure Code ; 
and, thirdly, that there is no finding as to the necessary hitent 
under section 447 of the Indian Penal Code. Cause has been 
shown by the learned Junior Government Pleader. 

It appears that the complainant charged the petitioners 
with certain ofteiiees. On the 15th December 1908, Babu 
Durga Prosad, a Deputy Magistrate, who received the com- 
plaint and examined the complainant, recorded an order 
“Story seems doubtful. To Sub-Deputy Magistrate, Babu 
Raiiieswar Prosad, for favour of local investigation and report 
by 21st December' 1908.” The Sub-Deputy Magistrate having. '■ ' 
examined witnesses submitted a report recommending the 
dismissal of the complaint. The matter came before Mr. 

Whitty, Joint Magistrate {then in charge of the criminal 
business of the siidder sub-division) who, without expressing 
any clear opinion hostile to- the petitioners, thought that they 
ought to be summoned to stand them trial. In the opinion 
of Mr. Whitty, the Sub-Deputy Magistrate had not given 
-satisfactory reasons for recommending . the complaint, to be, 
dismissed. On the date fixed, the matter' again came before 
Babu Durga Prosad, Deputy Magistrate, who took bail 
from the accused persons present in his Court. On, the -next 
date fixed, the 3rd February 1909, Mr. Whitty (as' sudder 
Sub-divisionai Magistrate) transferred the case for disposal ,to- 
Mr. A. M. .Rashad who convicted' the petitioners under sec- 
tions 426, ,352,, and, ,447 of, the Indian Penal Code, ,■ although ■ , 
they hadAbe:en,,Auiiiinoned, to,,, answ'er 'a eharge . 'Under,, section, 
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In these circumstances, we are of opinion that the Jomt 
Magistrate, Mr. Whitty, had jurisdiction to hear the appeal. 
It is true that he summoned the petitioners as accused per- 
sons, but that was because he was in charge of criminal 
business as we have already mentioned. The cognizance 
of the case had already been taken on complaint by the senior 
Deputy Magistrate, and Mr. Whitty did not take action under 
section 190, sub-section (1), clause (c) of the Criminal 
Procedure Code, as has been argued that he must have done. 
If he had no power to transfer the case from the file of Babu 
Durga Prosad, the irregularity is covered by section 529 (/) 
of the Criminal Procedure Code. The objection is very 
technical and has no substance. Moreover, the Joint Magis- 
trate (Mr. Whitty), not having expressed any judicial opinion 
upon the facts stated in the report of the Sub-Deputy 
Magistrate, was not incompetent to hear an appeal from the 
judgment ultimately convicting the petitioners. He was 
not debarred from so doing by the provisions of section 556 
of the Criminal Procedure Code. It may be mentioned in 
this connection that no objection was taken to Mr. Whitty’s 
trying the appeal, either in the Court below or here, on the 
ground that he should not try the appeal because he had already 
formed or expressed an opinion on the merits of the case 
hostile to the petitioners. 

In the next place, in our opinion, it was open to the trying 
Magistrate to convict the petitioners of the offences of assault 
and mischief, although they had been summoned to answer 
a charge of criminal trespass only. The learned vakil relies 
on the note to section 246 in Sir Henry Prinsep’s 14th Edition 
of the Criminal Procedure Code ; but it appears to us, on a 
plain construction of section 246, that the Magistrate is not 
bound, when he thinks that other offences have been proved, 
to re-open the trial and foUow the procedure of sections 243 
and 244. Such a view would necessitate a re-hearing of ail 
the evidence in the same trial, and is clearly opposed to the 
manifest intention of the Legislature. It was held, under 
the Code of 1872, in the case of JUftidoosoodun B/ia v. Hart 
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Dass Dass {!), that it is open to the Magistrate to “ convict ■ 1909 : 

an accused person 5 who has been summoned before him on the BasISath 
footing of a complaint, of any offence which is Hie subject 
of the definition in section 148 (now section 4 (h) of the Code), E»ebob* 
if be thinks that the facts established by the complainant and 
his evidence only amount to an offence within that section,’’ 
notwithstanding the terms of the summons in answer to which 
the accused appears in Court. 

We think, therefore, that this Rule must fail upon the 
second ground also. 

With regard to the third ground of this Rule, we think 
that the finding of the Deputy Magistrate as to the necessary 
intention of the petitioners is sufficient to convict them, and 
the conclusions at which the Joint Magistrate arrived, on 
appeal, were to the same effect. 

The result is that we discharge this Rule, and direct the 
petitioners to surrender and serve out their punishment. 

E. H. M. discharged, 

{1)(1874) 22W. R.,Cr.,40. 
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MATRIMONIAL JURISDICTiON. 

Before Mr. Justice Harington. 

' BOWEN t;. BOWIN.*, ' ' 

Divorce — CoUusion--Bushand^s petition--' Agreement hetiveeii the Parties, mf 
acted on, whether constitutes Collusion. 

A potifcion. for dworc© was presented by the husband, on the ground of tlio 
wife’s adultery with the co-respondent. Subsequently an agreement was 
come to between the petitioner and the respondent, by which, for a pecuniary 
consideration, the respondent agreed not to defend the suit and to furnish 
the petitioner with evidence against herself and the co-respondent, should the 
latter venture to defend the suit. This agi'eement, however, fell through, and 
the respondent filed her answer denying adultery, and making a eounter-eharge 
of adultery against the petitioner. The co-respondent did not defend the suit. 
At the trial, the plea taken by the respondent was that the petition should be 
dismissed on the ground of collusion between the petitioner and herself : — 

Held, that inasmuch as the agreement, 'which contemplated a fraud upon 
the Court, was not acted on, and in no way affected the decision of the Court, 
it did not constitute collusion. 

Churchward v. Churchward (1) referred to. 

OEiGiNAt Suit. 

This was a petition bj? the husband for dissolution of mar* 
riage by reason of his wife’s adnitery with the co-respondent, 
George Evance. The parties were married in Grlcutta in April 
1903, the respondent being at the time fifteen years of age and 
the petitioner thirty-two, and they lived together in various 
places in the suburbs of Calcutta. There was one child of the 
marriage, a boy, bom in June 1904. 

Erom October 1907, the parties, though residing together, 
ceased to live as man and wife. In February 1908, the uife 
left her husband’s protection and remained away till October of 
the same year, when there was a reconciliation, and the wife 
returned to her husband at No. 9, Dent’s Mission Road, Kidder- 
pore, a boarding-house, in which the co-respondent was also 
a lodger. Subsequently, the petitioner having suspicions as 

* Original Civil Suit No. 1 of 1909. 

(1) [1895] P.’ 7. 
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to his wife’s conduct with Evance, moTed to Garden Reach 1909 
taking the respondent with him. 

The petitioner and respondent appear to have been unable botot 
to get on together. Early in December 1908, they went to 
Messrs. Ghose andKar, solicitors, to consult them as to getting 
a divorce. At this interview, the wife proposed that her 
husband should go to a house of ill-fame, and that she should 
have him watched, so as to obtain evidence with a view to 
^ divorce proceedings. The husband, however, refused to accede 
to the proposal. 

Later in December, the husband’s suspicions were again 
aroused. He followed his wife on two occasions, on the 16th 
and 17th December between 8-30 p.m. and 9 p.m., to No. 9, 

Dent’s Mission Road, and discovered that his wife was in the 
room occupied by Evance. On his return home, on the second 
occasion, he packed up his things and left the house. On the 
19th December, the husband again followed his wife, and saw 
her in the same room. At a subsequent interview, he inform- 
ed his wife that he had put the matter in his solicitor’s hands. 

The petition for divorce was filed on the 7th January 1909, 
and was followed by a singular correspondence between the 
petitioner and respondent. On the 19th January the wife 
wrote as follows : “I believe you have filed your suit for a 
divorce. What have you done with my summons * I have 
not received any up to date. You know my address. I hope 
you wiU send it to me here and not to Cleavers at Kidderpore. 

I hope whatever you have against me is nothing but the truth, 
and not by what you have heard. What you might gain now 
by lies, you will be punished for hereafter. Well I hope you 
will gain your desires, and be happy.” There was another letter 
from the wife, dated the 26th January, asking for an interview 
with reference to the child, which was answered by the husband 
on the 27th January, suggesting that she should call and bring 
the boy with her. On the 31st January, Mrs. Bowen wrote 
in the following terms : “I did not send you the letter as 
promised yesterday as I have since heard Evance is not going 
to defend ; he is going to withdraw his defence, but if I find 

lU 
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he is going to defend the case, ! will send you the letter as 
promised. I do not see the man any more. I would like to 
see you about all this, but I think it would be best we don’t 
meet just now. God knows what he is working up. Who 
knows he might watch us meeting. Whatever; I have to say 
I will write till the road is clear. Don’t be afraid of me. I 
won’t play you a double game, if you will only keep to your 
word. When writing to me, don’t do so by the but by 

post as he might be seen coming here. If Evance withdraws 
his case, it ought to then come off soon. Let me know how 
thiugs go on. I will give you something else which will settle 
the swine properly should he defend. I don’t think he 'will. 
He hasn’t a brass farthing. Ta Ta for the present. Yours, 
Winnie.” There was also an undated letter from Mrs. Bowen, 
stating that she was trying to get the co-respondent’s solicitors 
not to defend the suit. 

On the 9th February 1909, the wife filed her answer. She 
denied the charge of adultery, and made a counter-charge of 
adultery against her husband and submitted that he was by 
reason of this misconduct disentitled to the relief he claimed . 
The co-respondent Evance did not defend the suit. 

At the hearing, the respondent took the further plea that 
the petition should be dismissed on the ground of collusion 
between the petitioner and herself. It appeared from the 
correspondence and the evidence given at the trial that some- 
time after the 19th January 1909, there was an agreement 
come to between the petitioner and respondent, by which for 
a pecuniary consideration the respondent was prepared not 
only not to defend the suit but to furnish the petitioner with 
evidence which she believed would be conclusive against herself 
and the co-respondent, should he venture to defend the suit. 
This agreement, however, fell through, and was never acted on 

Mr, {Mr, Hyam with him), for the respondent. 

This petition should be dismissed under section 13 of the 
Indian Divorce Act. Both previous and subsequent to the 
petition being presented, there were collusive negotiations 
between the petitioner and the respondent. It is sufficient that 
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at some stage of the proceedings, the petition should have 1909 
been prosecuted in collusion : CMirchzvard v. Churchward {!). Bowen 

Hr. Stohes, for the petitioner. The true test as to whether Bowen. 
there has been collusion between the parties so as to disentitle 
the petitioner from obtaining relief, is whether the decision 
of the Court has been affected by the agreement between the 
parties. There would be collusion, if, by agreement between 
the parties, material facts were not brought before the Court : 
the effect would be to commit a fraud on the Court. In the 
present case, the agreement, inasmuch as it fell through, 
cannot affect the decision of the Court. The respondent, who 
has taken this plea, has defended the suit and is in a position 
to place all the facts before the Court. Churchward v. Church- 
ward {!) is distinguishable: there, the petition was presented 
under an agreement between the parties, the respondent not 
appearing to defend the suit, audit was on the intervention of 
the Queen’s Proctor, that it was held that the agreement 
constituted collusion. 

Cur. adv, vult. 

Haeington J. This is a petition by the husband for 
dissolution of his marriage by reason of his wife’s adultery 
with one George Evance. 

The respondent denies the adultery, makes a counter- 
charge of adultery against her husband and alleges he is by 
reason of this misconduct disentitled to the relief lie claims. 

The co-respondent does not defend the suit. 

The marriage took place in April 1903, the respondent 
being at that time fifteen years of age while the petitioner was 
thirty “two. There was issue of the marriage one child born 
.in' June 1904. 

According to the petitioner the respondent refused him his 
marital rights as far" back as 1904. The wife denies this' and ' ■ 
says they lived together until 1907, but the question is of small - 
.importance, as. it ..is ..common ground that aft6r-the..wifeV,' / 

(1) [1S95J P. 7. 
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return from Mussorie in that year, though residing together, 
they were not living as man and wife. 

Their differences came to aheadin Pebruary 1908 : the wife 
left her husband^s protection and remained away until Octo- 
ber in that year when there Was a reconciliation. At this 
time the parties were residing at No. 9, Dent’s Mission Eoad— a 
house kept by a Mrs.. Barnes in which the eo-respondent was 
a lodger. The petitioner having, as he says, suspicions as to his 
wife’s conduct with Evance moved to Garden Beach taking 
the respondent with him. They appear to have been unable 
to get on together ; they went accordiagly early in December to 
Messrs. Ghose and Kar, the attorneys, to consult them as to 
gettiug a divorce. At this interview the w^ife proposed that 
her husband should go to a house of ill-fame, and that she should 
have him watched, so that the evidence she considered neces- 
sary for a divorce might be obtained. It is common ground 
that the proposal was made and that the husband refused to 
accede to the proposition. The wife asserts and the husband 
denies that it was in consequence of a suggestion of his that 
she made this proposaL 

Later in December the husband became suspicious, and 
on the 16th of that month at 8-30 or 9 p.m. he follow’^ed his 
wife who went from their house in Garden Reach to 9, Dent’s 
Mission Road. There he discovered that his wife was in the 
room occupied by Evance. He was afraid to go in ; but re- 
treated to the nezt house which was occupied by a friend of 
his, named Jarratt, whence he could see into the room in which 
his wife was. He followed her again on the follm?ing night 
taking a detective with him again seeing her in the co-respond- 
ent’s room. He then went home packed up his things and 
left the house. On the 19th he followed her again, and again 
saw her in the same room. 

The respondent’s account is that she went with her husband 
and a Parsee as far as the gate of No. 9, and that she went into 
it to see Mrs. Barnes. She says she went three or four times 
altogether, and she did go into Evance’s room. The hall was 
being white-washed, and she and Mrs. Barnes and Mr. Cleaver 
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and Mr. Outhwaite who resided in the house were all there^ 
as well as Mr. Evance. She denies that she ever was alone 
with Evance or was guilty of misconduct with him. 

After her husband left the house in Garden Reach the re- 
spondent had an interview with him at the Docks, at which he 
told her he had put the matter in his solicitor’s hands. 

The petition was filed on January 7tli and then follows 
a correspondence between the petitioner and respondent, which 
forms a very singular feature in the case. It begins with a 
letter from Mrs. Bowen, dated 19th January, which contains 
the pharse : “ I hope whatever you have against me is nothing 
but the truth, and not by what you have heard. What 
you might gain now by lies , you wili be punished for hereafter. ” 

Then follows another letter from her, dated the 26th Janu- 
ary, asking for an interview about the child, which is answered 
by the husband on the 27th suggesting she should call and 
bring the boy with her. 

Next comes a very remarkable letter dated the 31st 
January from Mrs. Bowen. She begins by saying that she 
has not sent the letter she promised, because she hears Evance 
is not going to defend. She expresses a wish to see Mr. Bowen, 
blit fears being watched by Evance. Then she says “don’t 
be afraid of me. I won’t play you a double game if you will 
only keep your word,” and the letter ends with a paragraph. 

will give you something else which will settle the swine 
properly should he defend. I don’t thinli he will as he has not 
a brass farthing. Ta Ta for the present. Yours, Winnie.” 

Then there is an undated letter from Mrs. Bowmen stating 
that she is trying to get the co-respondent’s solicitors not to 
defend the , suit. 

When questioned about these letters and about the pro- 
mise referred to, Mrs. Bowen says that, in consideration of biding 
allowed the custody of the child and being paid a sum of 
Rs. 5,000 by her husband, she agreed to write a letter to her 
husband admitting her guilt and the “ something to settle the 
swine ” was an incriminatory letter. w^Mch she would write, 
and “ put a back date on it” (to use' her own expression), and 
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arrange for it to fall into her husband's hands to be used 
against .Evance. . 

She says that suspecting her husband's bond fidea. she. got 
her sister to ask him to deposit the money with her until the 
case should be over. When he refused to make this deposit, 
she knew he would not keep his promise and the agreement 
went off. 

Mr. Bowen when cross-examined on these letters gives a 
very halting explanation about the promise being to keep the 
case out of the papers. 

Nothing transpired after January 31st until the 9th of 
February when Mrs. Bowen filed her answer. 

The case has been fought with vigour by the petitioner 
and with great bitterness by the respondent. 

The first question is, has the adultery been proved ? 

[His Lordship then dealt with the evidence, and came to 
the conclusion that the respondent had committed adultery 
with the co-respondent.] 

The next question is, do the facts disclosed at the hearing 
establish a case of connivance or collusion so as to debar the 
petitioner from the relief he claims ? 

The circumstance that the wife’s adultery took place so 
shortly after her proposal in the attorney’s office might raise 
a suspicion of connivance, but I do not think there was con- 
nivance, because if there was, there was no reason why the 
respondent should not have asserted it. The admission about 
the letter she was prepared to waite makes it impossible to 
believe she could have been deterred by any regard for her own 
character. 

On the question of collusion I have no doubt there was an 
'agreement made sometime after January 19th, by which, in 
consideration of a pecuniary payment, the respondent was 
prepared not only not to defend the suit, but to furnish the 
petitioner with evidence, which she believed would be conclu- 
sive against herseff and against the co-respondent. 

But this agreement fell through, probably because the 
petitioner did not pay. 
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Had the agreement been acted on, it would have clearly 
constituted a case of collusion. 

But the agreement not acted on, though extremely dis- 
graceful to the petitioner and to the respondent, does not 
constitute collusion, because it in no way affects the decision 
of the Court. If parties agree that a matrimonial offence shall 
be committed, or if they conspire to bring about a state of 
circumstances from which the Court would infer that a 
matrimonial offence had been committed, such conduct 
would be a fraud on the Court and would constitute collusion, 
or if the parties conspire to lay a false case before the Court 
or to conceal from the Court facts material for the decision 
of the case, this would bo collusion as it would affect the 
decision of the case. Further, as is pointed out in Churchward 
V. Clmrchward {!), there may be a case of collusion where 
there is an agreement not to defend and where the parties 
are acting in complete concert in the prosecution of the 
suit, and the Court is thus deprived of the security for 
eliciting the whole truth afforded by a contest of opposing 
interests and is rendered unable to pronounce a decree for 
dissolution of marriage, with sufficient confidence in its 
justice. In all these cases the petitioner is disentitled 
to relief, because he has done something to affect the decision 
of the case. There has been either suppressio veri or suggestio 
falsi, or at the lowest a concert between the parties to bring 
about a divorce which raises a suspicion that any facts likely 
to defeat the object of the agreement will not be placed before 
the Court. 

But when parties enter mto an agreement to effect a fraud 
on the Court, and then before anything is done to cany out the 
agreement, they change their minds, and whether from good 
or bad motive decline to carry out the fraud they had contem- 
plated, then I do not think their, rights are affected. In the 
present case the agreement in no way affects the decision of 
the Court, because it was not carried out. The case has been 
defended and defended with great vigour. No admissions of 
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1909 any sort have been made, and there is no reason to suppose 
Bowdh from the attitude of the parties that the Court has been depriv- 
Bo«n. ed of any safeguard. 

I hold, therefore, that the petitioner is not disentitled to 

J. relief in consequence of the arrangement which he and the 
respondent were at one time prepared to carry out. 

There is no evidence at all in support of the recriminatory 
charges. The respondent has charged her husband with 
adultery ..... 

The evidence of adultery against the husband consists solely 
of confessions of misconduct which he is alleged to have made 
, to the wife. Even if the wife could be believed as to this^ the 
confessions would not under the canon law have been sufficient , 
but the husband contradicts her and, for reasons I have stated, 
I do not consider her a person whose word is to be relied on. 

In the result I hold that the wife has committed adultery, 
that no act has been done by agreement between the parties 
which has affected the inception, prosecution or decision of 
the suit ; and the recriminatory charges have wholly failed. 

There must be a decree nisi with costs against the co-res- 
pondent. I make no order with respect to the wife’s costs. 

' 0 . 

Attorneys for the petitioner : Pugh S Go. 

Attorneys for the respondent : Mm*gan S Co. 
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ORIGINAL CIVIL. 

Before Mr. Justice Fletcher, 

LAJPAT RAI 

V, 

“THE ENGLISHMAN” Ltd.^ 

L^eir^Plea of Justification — Proceedings in Parliament — Privilege — Fair Com- 

meni-^Mis -statement of Facts — Mansard's Parliamentary Report — impur 

tation of Criminal Offence — Damages^ assessment of — Deportation under 

Eegulation 111 of 1818. 

In an action for libel, if the defendant withdraws the plea of jnstifieatioii, 
the statements of facte so far as they relate to the plaintiff are presumed in 
law to be untrue. 

A fair and accurate report of the proceedings in Parliament is privileged 
even though defamatory. But this privilege is limited to the report of the 
proceedings. 

TFcwon V. Walter ( 1 ) referred to. 

If the defendant makes a mis-statement of any of the facts upon which 
he comments, it at once negatives the possibility of the comment being fair. 
In order to give room for the plea of fair comment, the facts must be trulj^ 
stated. Such a plea does not extend to cover mis-statements of fact, however 
bond ''fide,. 

Davis €& Sons v, Skepstone (2), Popliam v. Pichhurn (3), Peter Wallcer 
€k Son, Ld, V. Hodgson (4), Dighy v. Tie Financial News, Id, (5), Himt v. 
The Star Newspaper Company, Ld, (6), and Thomas v. Bradbury, Agnew db 
Co., JSd.' (7) referred to. ■ 

Imputing to a person the commission of a criminal offence docs not fall 
within the range of fair comment, 

Barrow v. Hem Chunder LaJiiri (8) followed. 

In assessing the damages in an action for libel, the whole conduct of the 
defendants from the time of the libel down to the time of the judgment should 
be looked at, 

Praed v, Graham (9) referred to. 

In an action for libel, the fact that the plaintiff was deported under the 
provisions of Begiilation III of 1818 should not be taken into consideration 
as a ground for mitigation of, damages. 


1909 
July 6. 


* Original Civil Suit No. 330 of 1908, 

(1) (1868) L, B. 4 Q. B. 73. (5) [1907] 1 K. B. 502. • 

(2) (1886) li App. Cas. 187. (6) [1908] 2 K. B. 309. 

(3) (1862) 7 H, & N. SOL (7) [1906] 2 K. B. 027. 

(4) [1909] 1 K, B, 239. (8) (1908) T. L. E, 35 Calc. 495. 

(0) (1889) 24 Q. B. B. 53. 
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Oeiginal Suit. _ 

The facts of this case are as foUows : The plaintiff was a 
British subject residing at Lahore in the Punjab. On the 9th 
May 1907, he was deported to Mandalay, in Burma, under 
Regulation III of 1818 (extended to the Punjab by Act IV of 
1872). He was released on the 17th November 1907. The 
article complained of appeared in the “ Englishnan” a daily 
newspaper published in Calcutta, on the 10th September 1907. 

[The article in question is fully set out- in his Lordship’s 
judgment.] 

In February 1908, the plaintiff demanded an apology and 
compensation from the defendants. As no reply was given, 
the plaintiff tostituted this suit in April 1908 against the de- 
fendant company, and the editors, the printer and publisher. 

The defendants admitted publication, and the important 
paragraph in their written statement was as follows : — 

• “5. These defendants deny that they printed and published the said 
words maliciously or with intent to injur© the plaintiff, and they state that, 
in so far as the said words consist of allegations of fact, they are true in sub- 
stance and in fact, and were published in the belief that they were true, and 
in so far as they consist of expressions of opinion, they are a fair comment 
made in good faith without malice and on a matter of public interest and 
importance/’. 

Mr. A. Chavdhuri, Mr. B. Chakravarti, Mr. 8. JR. Das, Mr. 
B. 0. Mitter, Mr. 8. M. Bose and Mr. B. K. LaJiiri, for the 
plaintiff. 

Mr. Eardley Norton and Mr. J. E. Bagram, forthe defendants. 

[Mr. Chaudhuri having opened the case for the plaintiff, 
Mr. Eardley Norton stated that he withdrew the plea of 
justification and asked for information as to which particular 
portions of the article the plaintiff complained of as being 
defamatory. The Court was of opinion that the article should 
be read as a whole. 

Mr. Eardley Norton then asked for leave to amend the 
written statement by adding the w’ords “ and that they were 
published on a privileged occasion,” to para. 5, This was 
disallowed.] 
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Mr, Ghardhuri, The plea of justification having been with- 1909 
drawn, the suit becomes an undefended one. There can be LajpatBa 
no plea of fair comment on facts which are not founded on the 
truth : Barrow v. Hem Ghunder Lahiri (1), Davis ^ Sons y . English- 
Shepstone (2). The article imputes to the plaintiff an offence 
which is punishable under the Indian Penal Code, section 131, 
with transportation for life. As to the limits of fair comment, 
see the latest case, Peter Walker S Son, Ld, v. Hodgson (3). 

Mr, Eardley Norton, We say that it is fair comment on a 
public matter referred to in Parliament by Mr. Morley, a person 
in responsible position. 

[The plaintiff was then examined on his own behalf, but 
the defendants did not call any witnesses.] 

iff. B, Ghakravarti then summed up on behalf of the 
plaintiff. 

Mr, Eardley Norton, The article may be divided into two 
parts : the first portion contained statements of facts, and the 
last portion contained comments, and I say fair comments, 
on what was stated in Parliament and inferences drawn from 
it. With regard to the first portion they are statements not de- 
famatory on the plaintiff, and that if the latter portion can be 
excused as privileged or as being merely a fair comment, the 
truth or otherwise of the first portion does not alter the posi- 
tion: Toogood V. Spyring (4), Hnnt v. Star Newspaper Go,, 
id. (5), Dakhyl v. Labouchere (6), 

Mr, Bagram (following Mr. Norton). ^ Comment ’ and 
* privilege ’ are akin to each other. Whether it is a comment, 
or is covered by a privilege or is ^ excusable ’ amounts to the 
same thing. There is very little difference between privilege 
and fair comment. The head note in Merivale v. Garson (7) 
to the effect that Henwood v. Harrison (8) was dissented from 
is incorrect : see Thomas v. Bradbury, Agenew Go,, Ld, (9), 

(1) (1908) I. L. R. 35 Calc. 495. (5) [1908] 2 K. B. 309. 

(2) (1886) 11 App. Cas. 187. (6) [1908] 2 K, B. 325. 

(3) [1909] 1 K. B. 230. (7) (1887) 20 Q. B. D. 275. 

(4) (1834) 1 a M. & R. 181. (8) (1872) L. R. 7 C. P. 606. 

(9) [1906] 2 K. B. 627, 
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Here is a State prisoner going to be released. His release is a 
matter of public importance and I, as a citizen, am interested 
in such a matter and am privileged to state my opinion on 
this matter and to advocate a contrary policy. If my comments 
are relevant, I am protected even if the allegations, on which 
my comments are based, are incorrect. In such a case the only 
question would be whether there was actual malice on my 
part: Bavis v. 8hef stone {!) , Merimle v . Carson {%), Hunter 
V. Sharp (3), Henwood v. Harrison (4), Thomas v. Bradbury y 
Agnew ds Go., Id, (5). 

[Fletchee J. I have already ruled that you cannot go 
into the question of privilege.] 

Then I have nothing more to add. 

Cur, adv, vtdt, 

Fletcher J. This is a suit by the plaintiff to recover 
against the defendants (who are the proprietors, the edi ors 
and the printer and publisher of a daily newspaper called the 
Englishman, published in Calcutta) damages for an alleged 
libel on the plaintiff published in/' Englishman ^ on the 
10th of September 1907. 

The plaihtiff is a pleader practising in the Chief Court of 
the Punjab, at Lahore, where he appears to enjoy a consider- 
able professional reputation. The plaintiff has also identified 
himself with various religious and charitable movements! In 
politics also the plaintiff has taken an active part, and for some 
years he was one of the foremost members of the Indian 
National Congress. 

The plaintiff’s position in the Punjab may be, from the 
evidence, described as that of a man of considerable import- 
ance and influence. 

In the next place, it will be convenient to give a brief account 
as appearing from the evidence of the material facts preceding 
the publication of the alleged libel. In the year 1907, there 
was pending before the Punjab Legislative Council a Bill 

(1) (1886) 11 A. C. 187, 190.' (3) (186G) 4 F. & F. 983 ; 15 L. T. 421. 

(2) (1887) 20 Q. B. B. 275. (4) (1872) L. R. 7 C. V. 006, 
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called the CaHal Colonisation BiU. .The provisions of this Bill 
had, rightly or wrongly, given- rise to very considerable resent- 
ment amongst certain classes of the people of the Punjab. It 
was said on- behalf of the opponents of the Bill that the Bill 
proposed to alter the provisions of the agreements which had 
been entered into by the Government, and that such alterations 
were detrimental to the interest of the colonists. Amongst 
the colonists were some or perhaps a considerable number 
of military pensioners, and it is also in evidence that a large 
proportion of the sepoys in the Punjab are drawn from persons 
engaged on the land. 

An agitation against the Bill was set on foot and the plaint- 
iff interested himself in the opposition to the Bill, There was 
at this time in the Punjab one A jit Singh, who was also taking 
a leading part in the opposition to the Bill. He has been 
described in certain articles in the Englishman ^’ as the 
'' lieutenant ’’ of the plaintiff. 

The plaintiff has denied on oath that he was in any way 
associated with Ajit Singh and his statement being uncontra- 
dicted must, at any rate for the purpose of this case, be 
accepted. The plaintiff, however, admits being acquainted 
TOth Ajit, whom he knew through his brother Kissen Singh, 
and the manner in which he made Ajit’s acquaintance was by 
reason of Kissen being the manager of an orphanage with 
which the plaintiff w-as identified. 

There was at Lahore an Association of Zemindars and the 
plaintiff, in March 1907, was approached ‘by a Mahomedan 
gentleman, W’-ho was the Secretary of this Association with a 
view to the plaintiff attending a meeting proposed to be held 
at Lyallpur on the 27th of March 1907 to protest against the 
Bill. The plaintiff was at first unwilling to accede to the re- 
quest that he should attend this meeting, as ho had recently 
suffered a severe domestic bereavement by the death of his: son- 
in-law and also on the ground that his own health was not good. 
Tlie Secretary, however, prevailed upon the plaintiff ' to.agree to- 
attend the meeting, and accordingly -a meeting of the Associa- 
tion was summoned to appoint' a deputation to be present 
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at the meeting. Whether the plaintiff formed one of the deputa- 
tion or whether the deputation was appointed to accompany 
the plaintiff to the meeting, the plaintiff* is unable to recollect. 

On the 27th of March the plaintiff and the members of the 
deputation proceeded to Lyallpur to attend the meeting. On 
their arrival at the place of meeting at about 11 ohlock, they 
found Ajit Singh addressing a large crowd. The plaintiff says 
one of the members of the deputation made a protest to Ajit 
Singh as to his addressing the meeting before it had been pro- 
perly opened. The meeting was then opened. The plaintiff 
says he was not an office-bearer at the meeting and therefore 
had no right to determine who should address the meeting. 
The plaintiff addressed the meeting twice and had a hand in 
settling the address which was forwarded from the meeting 
to His Excellency the Viceroy protesting against the provi- 
sions of the Bill. Ajit Singh also addressed the meeting. The 
plaintiff says Ajit used ‘‘strong wwds ’’ both against the Bill 
and the Government, but he does not think he was guilty of 
uttering seditious language. The plaintiff says he is not aware 
that any soldiers were present at the meeting , but admits that 
military pensioners were present. The plaintiff’s evidence is 
that this w’^as the only meeting upon which he appeared on the 
same platform as Ajit Singh. As to the meetings at Rawal- 
pindi and Ferozepur, which have been referred to during the 
progress of this case and were also referred to in the proceedings 
in Parliament, the plaintiff says as to the meeting at Rawal- 
pindi he knew nothing about that meeting until some time 



after it had been held, and as to the meeting at Ferozepur the 
plaintiff says he does not know even now whether this meeting 
was ever in fact held. 

On the 9th of May 1907, the Governor-General in Council, 
acting under the provisions of Regulation III of 1818 (as ex- 
tended to the Punjab by Act IV of 1872), deported the plaintiff 
and Ajit Sing and confined the plaintiff in the Mandalay Jail. 

There can be little doubt that at the time of the deporta- 
tion of the plaintiff, there was considerable political unrest in 
the Punjab. 
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In passing, I may state that the Canal Colonisation Bill, 
after passing thi‘oiigh the Punjab Legislative Council, was 
vetoed by the Governor-General in Council. 

Almost immediately following the deportation of the plaint- 
iff, questions were put in the House of Commons with refer- 
ence thereto. The answers of the Secretary of State to such 
questions and his speech to the House on the occasion of the 
debate on the Indian Budget have formed the sole evidence 
which the defendants have relied upon in this suit. 

Sometime prior to the 10th of September 1907, but on what 
exact date I have not been informed, the Secretary of State 
made a statement in Parliament which has been called “ a 
half-promise for the release of Lajpat Rai.’’ In the issue of 
“the Englishman ” of the 10th of September 1907 appeared 
the libel complained of. 

The alleged libel forms a portion of an article, numbered X, 
which is one of a series of articles purporting to come from a 
correspondent “ in the Punjab Hills ” and is in the following 
terms : — 

“ It is about time now that the true facts as to the deporta- 
tion of Lajpat Rai were given out. Last year the native 
officers of several of the native regiments in the Punjab confi- 
dentially reported to their commanding officers that persistent 
efforts were being made to tamper with the loyalty of the sepoys. 
In due course, the commanding officers reported this to the 
higher military authorities. At the beginning of this year, 
the native officers of almost every native regiment reported to 
their commanding officers that the provisions of the Canal 
Colonies Bill were being used most effectively by the agitators 
to inflame the sepoys against the Government, and in this con- 
nection the, names of Lajpat^ R-ai and Ajit Singh were given as 
the principal agitators. It must be remembered that the Canal 
Colonists are mostly old soldiers, therefore in close touch with 
the sepoys. The native officers further urged that unless the 
provisions of the Canal Colonies Legislation were vetoed, they 
could not answer for the loyalty of the native Army in the 
Punjab. The commanding officers confidentially told Lord 


1909 

Lajfat K»Ar 

V, 

“ The 
Ehcjeish- , 

MAH.” . ■ 
Fletchek J. 


CALCUTTA SERIES. 


[VOL. XXXVI. 


Kitchener th^^t unless the Canal Colony Legislation wa-s vetoed, 
and Lala Lajpat Rai and Ajit Singh arrested, they could not 
answer for the loyalty of the native Army in the Punjab. Lord 
Kitchener lost no time in seeing Lord Minto, and the latter 
at once telegraphed to the Civil authorities in the Punjab for 
corroboration of these alarmist reports. The Civil authorities 
at Lahore were already in a panic as to the occurrences at Lyail- 
pur, and promptly confirmed all Lord Kitchener’s statements, 
but they demurred to the vetoing of the Canal Colonies Legisla- 
tion, and said the deportation of Lajpat Rai and Ajit Singh 
would be sufficient. Lord Minto was inclined to side vitli the 
Civil authorities in the Punjab, but Lord Kitchener put his 
foot down and said that if the Canal Colony Legislation was 
not vetoed and Lajpat Rai and Ajit Singh deported, he would 
resign as a protest. As neither Lord Minto nor Mr. Morley 
dared allow Lord Kitchener to resign, the Canal Colony Legis- 
lation was promptly vetoed, and Lajpa.t Rai and Ajit Singh 
deported. I assert the truth of these statement in spite of any 
official denials. A long residence in India has taught me that 
}>etween an official denial and a terminological inexactitude 
there is a distinction vdthoiit any real difference. Any w^ay 
these statements explain the silence of Mr. Morley about Lajpat 
Rai under the daily heckling he has endured in Parliament for 
months past. My only reason for now publishing these state- 
ments is the half-promise given by Mr. Morley in Parliament 
for the release of Lajpat Rai. That Lajpat Rai has been guilty 
of tampering with the loyalty of the Punjab sepoy there can 
be no possibility of doubt, and, therefore, his release for years 
to come would only be a dangerous act of criminal folly. The 
very virtues of Lajpat Rai only make him more dangerous, 
and it is the half-religious, half-political fanatics of this liaif- 
sane, half-mad brand that are always the most dangerous 
conspirators.” 

On the 17th November 1907, the plaintiff was released by 
order of the Governor-General in Council, and on the 6tli of 
February 1908, the attorneys for the plaintiff wrote to the de- 
fendants demanding an apology for the statements mentioned 
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above and compensation for the injury done to the plaintiff. 
To this letter none of the defendants sent any reply. Accord- 
ingly on the 24:th of April 1908, the plaintiff instituted the 
present suit, claimitig Rs, 50,000 as damages. The defendants 
filed their written statements on the 6th of June. By such 
written statements the defendants pleaded {a) that the 
statement complained of, in so far as it consists of allegations 
of fact, was true in substance and in fact, and was published in 
the belief that such statements were true, and (6) in so far as 
the statement consists of expressions of opinion, the same was 
a fair comment made in good faith without malice, on a matter 
of public interest and importance. Almost immediately after 
the leading counsel for the plaintiff had opened his case, Mr. 
Norton, the leading counsel for the defendants, stated that he 
did not intend to proceed with the plea of justification, but 
applied for leave to amend the written statements by setting 
up a plea of privilege. 

This application I refused on the following grounds : — Firsts 
that it would be manifestly unfair to the plaintiff to allow 
the defendants after the trial has commenced to raise a new 
defence, of which the plaintiff' had no notice ; secondly, it was 
not shown in what manner the defendants could claim pri- 
vilege or that they had any greater right to comment on the 
actions of the plaintiff than any other of His Majesty’s subjects ; 
and, thirdly, that I noticed that the written statement, which 
was filed as long ago as the 6th of June 1908, was settled by 
Mr. Norton in conference, and I considered that the proposed 
plea of privilege was purely an after-thought which it was de- 
sired to raise when it was found by the defendants that the plea 
of justification would have to be abandoned. 

Now the case for the defendants has been put by counsel 
in the following way: — ^First, Mr, Norton has admitted that 
the article from its commencement down to and including the 
sentence as neither Lord Minto nor Mr. Morley dared allow 
Lord Kitchener to resign, the Canal Colony Legislation was 
promptly vetoed and Lajpat Rai and Ajit Singh deported,*^ are 
statements of fact. But, Mr, Norton says, notwithstanding 
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the fact that he is not proceeding with Ms plea of justi- 
fication, and therefore these facts, so far as they relate to the 
plaintiff, are presumed in law to be untrue, yet as the defend- 
ants drew their facts from a public document they are to be 
held excused and not liable for the untrue facts stated in the 
article. The public document relied on is Hhnsard's Report 
of Parliamentary Debates published under the authority of 
the House of Commons, The argument on this branch of the 
case may shortly be summarised as follows : “ True, we, the 

defendants now admit that the statements of facts in our article 
are untrue, but we were misled by the statements made by 
the Secretary of State in Parliament and published in 
‘‘ Hansard ” from which source we drew our untrue statements 
and therefore we ought to be excused.’ The second branch 
of Mr. Norton’s argument is on the remainder of the article. 
This portion of the article, he says, consists solely of comment, 
and, further, that the comment is fair and bo7'id fide on the 
facts set out in the previous portion of the article. 

I will now deal with the two branches of Mr. Norton’s argu- 
ment. 

On the first branch of the case, it will be convenient to state 
the law as to privilege as to statements made in Parliament. 
The statements made by members in the House are abso- 
lutely privileged, and this privilege would, of course, apply 
to the statements and speeches made by the Secretary of 
State and other members in the House of Commons with re- 
ference to the deportation of the plaintiff. Further, since the 
decision of Wason v. Walter (1), it has not been doubted that a 
fair and accurate report of the proceedings is privileged, even 
though defamatory, but this privilege is limited to the report 
of the proceedings. It would be a very wide extension of this 
privilege to hold it to cover any independent statement of 
facts drawn from Hansard or any other report of the proceed- 
ings in Parliament. The proposition is an alarming one — ^take, 
for instance, the case of any member of the House carried away 
by party feeling, making a statement imputing dishonourable 
(3) (1868) L. Q.^B. 73. 
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or discreditable conduct to a particular individual. Is it, 
forsootli, to be said that every member of the public by reason 
of the fact that the statement was made in Parliament and 
subsequently published in Hansard/’ is entitled to impute to 
that individual, that he has been, in fact, guilty of the dis- 
honoui‘able conduct that was imputed to him by some Member 
in Parliament ? And in the event of the person so defamed 
coming to Court for redress, is he to be met mth a plea that the 
statement was made in Parliament and subsequently published 
in “ Hansard ” and, therefore, notwithstanding that the defend- 
ant admits that the statement is untrue, that the plaintiff 
is to be deprived of his remedy and ruled out of Court solely 
on the ground that the statement is drawn from Hansard ” ? 
I have not been able to find any statement of the law that would 
in any way warrant such a proposition and I am convinced that 
such is not the law. And yet this is the sole defence to the first 
part of the article. It would be sufficient for me, therefore, 
to hold that the plea raised by the defendants as to the first 
portion of the article complained of is bad in law. Having 
regard, however, to the course this trial has taken, I propose 
to examine briefly whether the statements in the first portion 
of the article could, in fact, have been drawn from the state- 
ments made in Parliament as reported in Hansard.” Now, 
the defendants are met in limine with this difficulty — the 
writer opens with a statement : ‘‘It is about time now that 
the true facts as to the deportation of Lajpat Rai were given 
out.” That statement is only susceptible of one meaning, 
namely, that the facts as heretofore given out were not the 
“true ’’facts, and that the writer intended to divulge from 
some source or other the facts that he says are true. It is 
agreed that the only facts that had been “ given out ” at that 
date, were the statements made in Parliament which the ' 
writer implies are not the “ true ” facts. The defendants are, 
therefore, in this difficulty— the writer says the facts given out 
in Parliament are not the truO’ facts, and that he is about' 
to give to the public the true facts ; notwithstanding this 
statement the counsel for the defendants has argued 


1909 

Lajpat, Rai 

D. 

The , 
English- 
man.” 

EletoheB' J. 


CALCUTTA SERIES. 


[VOL. XXXVI. 


tliat the his facts which he says are '' true ” from 

the facts which the TOiter implies are not true. TMs, of itself , 
would be a serious difficulty against assenting to the argument 
that the statements in the article were drawn from the re- 
ports in /‘Hansard.’’ As considerable stress, however, has 
been placed on this point by the counsel for the defendants, I 
will examine briefly the statements in the article and compare 
them with the reports in “ Hansard.” 

Now, in the first place, did the Secretary of State give out 
in Parliament in detail the circumstances under which the 
Government of India thought fit to deport the plaintiff ? Look 
at the report in “ Hansard ” of the proceedings in the House 
of the 18th of June, and read the answer to a question by Mr. 
O’Grady “I have already said,” answers the right honourable 
gentleman, “ almost too often, in answer to my honourable friend 
and to one or two honourable gentlemen below" the gangway on 
this side, that it is entirely adverse to public interest to go into 
detail as to the circumstances which the Government of India, 
with my full assent, thought justified in the application of this 
law— the law of the land.” And yet in the face of tMs state- 
ment it has been argued that the wniter drew these minute 
details of the circumstances relating to the deportation from the 
statements of the Secretary of State as reported in “ Hansard.” 
But, says the counsel for the defendants, even if they cannot 
show that the writer drew' all his facts as to the circumstances 
relating to the deportation of the plaintiff from the reports in 
Hansard,” yet he can show that the writer drew from that 
source the fact that the plaintiff inflamed the sepoys against 
the Government, which, he says, is the only statement de- 
famatory on the plaintiff. But the passage relied upon by 
counsel does not support his argument. That passage is taken 
from the Secretary of State’s speech on the Indian Budget 
of which the report is as follows ; — “ In this agitation, it is 
stated, special attention has been paid to the Sikhs, who, as the 
House is aware, are among the best soldiers in India, and in 
the case of Lyallpur to the military pensioners.” The Secre- 
tary of State obviously carefully guarded himself from giving 
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this statement out as a fact but only as a report, though, no 1909 
doubt, a report whioh he had no reason to question or doubt. Lajpat Kai 
This is the only statement in ^ ' Hansard ” to which counsel has 
been able to call attention as to the tampering with the loyalty 

of the Sikhs. The statement in “ Hansard ” falls far short of 

a statement that in fact the plaintiff had tampered with the 
loyalty of the Sikhs. 

Now, if the article complained of is looked into, it will be 
seen that the writer opens with a statement of what happened 
last year,” i.e., 1906, as to certain confidential reports passing 
between certain military authorities, and then the wu-iter 
proceeds to give in close detail of what happened in 1907 
as to reports from one military authority to another until 
the reports reach the Commander-in-Chief. Next ccnies a 
most minute description of the action of Lord Kitchener on 
receiving these reports and of the action of His Excellency 
the Viceroy after an interview with Lord Kitchener, and 
the waiter professes to be so fully acquainted with these 
details that not only does he inform the public that His 
Excellency the Viceroy communicated with the Punjab Civil 
authorities, but he also gives the purport of the message 
“for corroboration” and the mode by which it w^as sent— 
“telegraphed,” 

The article then gives the reply of the Punjab Government, 
which the public are told was sent “ promptly and the state 
of the mind of the Viceroy after receiving that reply, namely, 
that the Viceroy was inclined to side ” with the Punjab Gov- 
ernment. But this view? of the case, says the writer, was not 
in accordance with Lord Elitchener’s views, who “put his foot 
dowm ” and said that unless the Canal Colony Legislation was 
“ promptly ” vetoed and the plaintiff and Ajit Singh deported, 

“he W'Ould resign as a protest.” Now, wiiere in “Hansard ” 
is there a single statement as to there being confidential re- 
ports betW' een the various military authorities or as to the 
contents of those, or as to the attitude of the Viceroy or Lord 
Kitchener ? The next; statement in the article . is ■ one of such 
an extraordinary.'iiature that.I will.set itvout in, full:— -“vAs,. 
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neither Lord Minto nor Mfc. Morley dared allow Lord Kitchener 
to resign, the Canal Colony Legislation was promptly vetoed 
and Lajpat Rai and Ajit Singh deported.” And yet the de- 
fendants say that the statements in this article were drawn 
from the reports in “ Hansard.” If the writer had before him 
“ Hansard’s ” reports, as alleged by the defendants, he could 
not have failed to notice the following statement of the Sec- 
retary of State. “Nobody appreciates,” says Mr. Morley, 
“ more than I do, the danger, the mischief and the iniquity of 
what is called ‘Reason of State.’” Nevertheless in view of 
this statement, which the defendants say, was before the 
writer, he does not hesitate to charge His Majesty’s principal 
Adviser on Indian affairs, with having concurred in an act, 
which he knew to be ‘ a danger, a mischief and an iniquity ’ and 
only to be resorted to, with a sense of gravest responsibility 
solely because he “ dared not allow Lord Kitchener to resign.” 
A more reckless statement than this it is impossible to 
imagine, and unsupported, as it is, by a tittle of evidence, 
it is difficult to say whether it is more libellous on the 
Viceroy, Mr. Morley or Lord Kitchener. 

But, says counsel for the defendants, even if tliis statement 
is untrue, it has nothing to do with the present case. With 
that view I am wholly unable to agree. The statement 
establishes conclusively that the statements in the article were 
not drawn from “ Hansard,” and also the recklessness of the 
statements made by the writer. 

It is only necessary, before parting with the first branch of 
the case, to call attention to the statement of the writer in wliich 
he asserts the truth of his “ statements in spite of official 
denials,” and calling attention to the fact that there w’as little, 
if any, difference between an “official denial” and a “ter- 
minological inexactitude.” In face of this statement, counsel 
for the defendants asked me to hold that the writer was not 
putting forward the statements in the article as true within his 
own knowledge but only as being drawn from “ Hansard’s ” 
reports. I decline to do so, and must judge the writer by 
the' language used. 
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I accordingly find as a fact that the statements in this article 
were hot drawn from statements of Parliamentary Reports in 
“ Hansard,” and, secondly, even if they were, the statements 
are not a fair and accurate report of proceedings in Parhament 
so as to give to the defendants the protection they now claim 
for the same. The defendants having withdrawn the plea of 
justification, I must take it that the statements in the article 
are untrue. 

I now come to deal with the second branch of the case, 
namely, that the second portion of the article is a fair comment 
on a matter of public interest and importance. Before 
dealing with the facts in this portion of the case, it will be con- 
venient to consider briefly what are the limits of the right of fair 
comment on matters of public interest and importance. And 
in this respect, the first authority I would refer to is the judg- 
ment of the Privy Council in the case of Davis v. Shepstone (1), 
which was delivered by the late Lord Herschell, where he laid 
down the law in the following terms ; — “ There is no doubt that 
the public acts of a public man may lawfully be made the sub- 
ject of fair comment or criticism, not only by the press but by 
all members of the public. But the distinction cannot be 
too clearly borne in mind between comment or criticism and 
allegations of fact, such as that disgraceful acts have been 
committed, or discreditable language used. It is one thing to 
comment upon or criticise, even with severity, the acknows 
ledged or proved acts of a public man, and quite another to 
assert that he has been guilty of particular acts of misconduct.” 

In Popham v. Pickburn (2) Wilde, B., said “It was con- 
tended, that this libel might be justified as a matter of public 
discussion on a subject of public interest. The answer is 
This is not a discussion or comment. It is the statement of a 
fact. To charge a man incorrectly with a disgraceful act, is 
very different from commenting on a fact relating to him truly 
stated.” 

I will oiily refer to one other case, as it is the most recent 
authority on the point. The case is that of Peter Walker db 
(1) (1886) 11 App. Cas. 187., 190. (2) (1862) 7 HT. & N. 89g_ 
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Son V. Hodgson (1) which was recently decided by the Court 
of Appeal in England. 

The Court in that case considered the various earlier 
authorities and Vaughan Williams L. J. in course of his judg- 
ment first lays down that the law is now well settled that fair 
comment is not a branch of privileged occasion and then pro- 
ceeds to quote with approval the judgment of Lord Collins, 
then Master of the Rolls, in the case of Dighy v. Financial News 
(2), in the following terms ; “Comment, in order to be fair, 
must be based on the facts, and if a defendant cannot show 
that his comments contain no mis-statements of fact, he can- 
not prove a defence of fair comment. If the defendant makes 
a mis-statement of any of the facts upon which he comments, 
it at once negatives the possibihty of the comment being fair. 
It is, therefore, a necessary part of a plea of fair comment to 
shew that there has been no mis-statement of facts in the state- 
ment of the materials upon which the comment was based.” 
And the same learned Lord Justice quotes also with approval 
a judgment of Lord Justice Fletcher Moulton in Hunt v. The 
Star Newspaper Co., Ld. (3), where the law was defined in these 
terms ; “In order to give room for the plea of fair comment 
the facts must be truly stated. If the facts, upon which the 
comment purports to be made, do not exist, the foundation 
of the plea fails.” 

There is only one other statement that I will refer to in the 
judgment of the Court of Appeal, in Peter Walker & Son v. 
Hodgson (1), because I think it states shortly and in ordinary 
language the limits of the plea of fair comment. At the top 
of page 257 of the report, Kennedy L.J. quotes with approval 
from the judgment of Lord Collins in Thomas v. Bradbury , 
Agnew ds Co., Ld. (4), when Lord Collins makes the following 
statement of the law, namely, that the plea of fair comment 
“ does not extend to cover mis-statements of fact, however 
bond fide.” 


(1) [1909] 1 K. B. 239. 

(2) [1907] 1 K. B. 502, 607. 


(3) [1908] 2 K. B. 309, .32f 

(4) [1906] 2 K. B. 627. 
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Now, turning to the portion of the article which Mr. Norton 
says is fair comment. The first statement that Mr. Norton 
says is a comm tot is in the following terms : “ That Lajpat 

Rai has been guilty of tampering with the loyalty of the Pun- 
jabi sepoy there can be no possibility of doubt.” That this 
Statement imputes to the plaintiff the commission of an offence 
punishable under section 131 of the Indian Penal Code, with 
transportation for life, is not doubted. Mr. Norton has argued 
that this statement, though defamatory, is a fair comment 
and therefore ought to be excused. It appears to me that 
there are two answers to that argument which may be given 
very shortly. The first is one drawn from the authorities cited 
by me above, namely, that, if the facts are mis-stated, it at 
once negatives the possibility of the comment being fair. The 
facts, as stated in the article, have already been held by me for 
the purpose of this case to be untrue ; it follows that the com- 
ment cannot be fair. The second answer to the argument is 
one founded on the decision of this Court, in the case of Barrow 
V. Lahiri (1), to which decision I was a party. The Court there 
decided that imputing to a person the commission of a criminal 
offence does not fall within the range of fair comment. On 
both these grounds, I am of opinion that the plea of fair com- 
ment fails. 

It only remains for me now to assess the damages to be paid 
by the defendants to the plaintiff. Now, the words used con- 
cerning the plaintiff in the present case are of a particularly 
serious nature and are libellous per se. The general damages pre- 
sumed to be the natural or probable consequences of the words 
used need not to be proved by evidence. The fact that the 
libel was published in a newspaper is an important consideration 
in assessing the damages. As Best C. J. said, in De Grespigny 
V. Wellesley (2), publication in a newspaper may “ circulate 
the calupany through every region of the globe. The effect of 
this is very different from that of the repetition of oral slander. 
In the latter case, what has been said is known only to a few 
persons, and if the statement be untrue, the imputation cast 

(2) (1829) 5 Bing, 392, 402, 40a. 
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IM9 Son r. Hodgson (1) which was recently decided by the Court 
LajpatRai of Appeal in England. 

The Court in that case considered the various earlier 
authorities and Vaughan Williams L.J. in course of his judg- 
ment first lays down that the law is now weU settled that fair 
comment is not a branch of privileged occasion and then pro- 
ceeds to quote with approval the judgment of Lord Collins 
then Master of the Rolls, in the case of Dighy v. Financial News 
(2), in the following terms : “ Comment, in order to be fair, 
must be based on the facts, and if a defendant cannot show 
that his comments contain no mis-statements of fact, he can- 
not prove a defence of fair comment. If the defendant makes 
a mis-statement of any of the facts upon which he comments 
It at once negatives the possibility of the comment being fair’ 
It IS, therefore, a necessary part of a plea of fair comment to 
shew that there has been no mis-statement of facts in the state 
ment of the materials upon which the comment was based.” 
And the same learned Lord Justice quotes also with approval 
augment of Lord Justice Fletclier Moulton in Hunfl. The 

terms . In order to give room for the plea of fair comment 
the facts must be truly stated. If the facts, upon which the 
comment purports to be made do not eviJ , 7 

of the plea fails.” foundation 

^There is only one other statement that I will refer to in +h 
judgment of the Court of Appeal in P., n/ jf * 

J^odgson (1), because I think f stL? f t, "" ^ 

language the limits of the plea of fair ^ ordinaiy 

ofpaga267offhe,eport,le»:d'Tj“ 

from the judgn-ent of Lord CoUii fa 

statement of the law. rntmely, 7 mZfTf 7 
does not extend to cover mict + * P of fan- commejif 
bond “is-statements of fact, however 


(1) C1909] 1 K. B. 239. 

(2) [1907] 1 K. B. 502, 507. 


(3) [1908] 2 IC B. 209, 32f 

(4) [1906] 2 K B. 027. 
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Now, turning to the portion of the article which Mr. Norton 
says is fair comment. The first statement that Mr. Norton IAjpat Bai 
says is a comment is in the following terms : “ That Lajpat « 

Rai has been guilty of tampering with the loyalty of the Pun- 
jabi sepoy there can be no possibility of doubt.” That this — — 

statement imputes to the plaintiff the commission of an offence 
punishable under section 131 of the Indian Penal Code, with 
transportation for life, is not doubted. Mr. Norton has argued 
that this statement, though defamatory, is a fair comment 
and therefore ought to be excused. It appears to me that 
there are two answers to that argument which may be given 
very shortly. The first is one drawn from the authorities cited 
by me above, namely, that, if the facts are mis-stated, it at 
once negatives the possibility of the comment being fair. The 
facts, as stated in the article, have already been held by me for 
the purpose of this case to be untrue ; it follows that the com- 
ment cannot be fair. The second answer to the argument is 
one founded on the decision of this Court, in the case of Barrow 
V. Lahiri (1), to which decision I was a party. The Court there 
decided that imputing to a person the commission of a criminal 
offence does not fall w'ithin the range of fair comment. On 
both these grounds, I am of opinion that the plea of fair com- 
ment fails. 

It only remains for me now to assess the damages to be paid 
by the defendants to the plaintiff. Now, the words used con- 
cerning the plaintiff in the present case are of a particularly 
serious nature and are libellous -per se. The general damages pre- 
sumed to be the natural or probable consequences of the words 
used need not to be proved by evidence. The fact that the 
libel was published in a newspaper is an important consideration 
m assessing the damages. As Best C. J. said, in De Crespigny 
V. Wellesley (2), publication in a newspaper may “circulate 
the calupmy through every region of the globe. The effect of 
this is very different from that of the repetition of oral slander. 

In the latter case, what has been said is known only to a few 
persons, and if the statement be untrue, the imputation cast 

^2) (1829) 5 Bing. 392, 402, 405. 

^ : ■■^114 ■ : 


(1) (1908) I. L. R, 35 CaIc. 495, 
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1909 Upon any one may be got rid of; the report is not heard of 
Lajpat Bai “beyond the circle in which all the parties are knowiij and the 
** The veracity of the accuser , and the previous character of the ac- 
pused, will be properly estimated. But if the report is to be 
*““* spread over the world by means of the press , the malignant 

‘RjETOHEB J. ■ ^ , <1.1 -11 , 

falsehoods of the vilest of mankind, which would not receive 
the least credit where the author is known, would make an im- 
pression which it would require much time and trouble to erase, 
and which it might be difficult, if not impossible, ever com- 
pletely to remove. ..... Before he gave it general 
notoriety by circulating it in print, he should have been pre- 
pared to prove its truth to the letter; for he had no more 
right to take away the character of the plaintiff, without being 
able to prove the truth of the charge that he had made against 
him, than to take his property without being able to Justify 
the act by which he possessed himself of it. Indeed, if we 
reflect on the degree of suffering occasioned by loss of charac- 
ter, and compare it with that occasioned by loss of property, 
the amount of the former injury far exceeds that of the latter.’’ 

Moreover, in assessing the damages the whole conduct of 
the defendants from the time of the libel down to the time of 
judgment should be looked [per Lord Esher, M.R., in Prmdr 
V. Graham (1)], and evidence may be given as to antecedent 
libels on the plaintiff to show with what mind the words were 
published. 

Now, what has been the conduct of the defendants in the 
present case ? Libels antecedent to the one now complained 
of have been published in the prior issues of “ the English- 
manr Expression most highly defamatory of the plaintiff 
were used in these former articles— we find for example that in 
one of these articles the plaintiff is described as an “ arch-con- 
spirator. We have also the fact that a letter demanding an 
apology was written to the defendants before suit and to tliis 
letter tfaey made no reply. Doubtless, this letter demanded 
compensation to be paid by the defendants. But I cannot see 
any reason why if they could not prove the statements they 
(1) (1889) 24 Q. B. D, 5S, 5.1 
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should not have apologised whilst declining to pay the compen- 
sation demanded. This refusal or neglect to answer the letter 
demanding an apology followed by the defendants placing on 
the record a plea of justification which was not withdrawn until 
after the trial was commenced, must naturally go to increase 
the damages. And the fact that no expression of regret for 
the language has even now been made by the defendants ought 
also to be taken into consideration. Nor must the conduct 
of the defendants in publishing this libel without, so far as 
appears in the evidence, making any enquiry as to what source 
the writer obtained his alleged facts from be neglected, for 
it must have been apparent to the defendants that if the state- 
ments contained in the article were in fact true the writer must 
have obtained them through some unauthorised channel. It 
would have been open to the defendants, if the plaintiff is a 
well known revolutionary or seditionist, to have called evi- 
dence in reduction of damages to prove the plaintiff’s general 
bad character. No such evidence having been produced, I 
must assu m e that no such evidence is forthcoming. There 
remains to be considered what effect, if any, in mitigation of 
damages the fact that the plaintiff was deported ought to have. 

Now, the preamble of Regulation III of 1818 recites that 
reason of State “ occasionally render it necessary to place under 
personal restraint individuals against whom there may not be 
sufficient ground to institute any judicial proceeding, or when 
such proceeding may not be adapted to the nature of the case, 
or may for other reasons be unadvisable or improper.” There- 
fore under the terms of this Regulation the Governor-General 
in Council may, for reasons of State, place under personal res- 
traint not only persons against whom there is no sufficient 
ground for instituting a judicial proceeding but also persons 
against whom the mstituting of judicial proceedings would be 
improper. That the reasons for the determination are kept 
secret, both from the person deported and the public, suffi- 
ciently appears from the third recital in the preamble :— 

“ And whereas the ends of justice require that . . . . the 

person affected thereby (Le., the determination of the Governor* 


1909 
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- V, . 
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' 1009 General in Council to place a person under restraint) should at 

Lajpat Bai ail times be allowed freely to bring to the notice of the Gov- 

“ The ernor-General in Council all circumstances relating . . . to 

the supposed grounds of such determination.” Is it to be 

suggested, in these circumstances, where neither the plaintiff 

nor the public know the reasons for his deportation, and where 
the only evidence before the Court is the plaintiff’s ovm posi- 
tive testimony that he has been guilty neither of sedition nor 
of tampering with the loyalty of the troops, that the Court 
should take into consideration in reduction of damages the 
fact that the plaintiff has been deported as evidence affecting 
his general character and reputation ? I think not. It would, 
in my opinion, be contrary to the spirit of the Begulation to 
take the fact of the deportation into consideration in assessing 
the damages. 

It may be that one of the reasons the framers of the 
Regulation had in view in providing that the reasons for the de- 
portation should not be disclosed was to protect the deported 
person from having the fact of the deportation put against him 
in evidence as affecting his general character and reputation. 
For, if two different inferences are by the terms of the Regula- 
tion capable of being drawn from the fact that the plaintiff was 
deported — one that he had been deported for the commission 
.of a criminal offence, the other that he had been deported, not 
for having committed any offence, but in order to maintain the 
tranquillity of the country — I think the Court is not at liberty 
to presume that the plaintiff was deported for the commission 
of a criminal offence. Moreover, it would be a gross hardship 
on the plaintiff if the fact of his deportation was admissible 
in evidence as affecting his general character , for the plaintiff 
not knowing the reason for his deportation, is absolutely de- 
barred from showing that the Governor-General in Council 
made a mistake (if the plantiff was deported for any special 
reason other than that of maintaining the tranquillity of the 
cotmtry) as to the reasons they thought fit to deport him. The 
more I study the Regulation the more convinced I am that the 
framers of the Regulation never intended that the fact of a 
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person havmg been deported under the provisions thereof .909 
should^be admitted in a Court of law as evidence affecting the 
character of the person deported. In these circumstances, I .. 
do not mtend to take into consideration as a ground for miti Engush- 
gation of the damages the fact that the plaintiff was deported' 

I have reviewed now fully the serious nature of the charve 
made against the plaintiff, the reckless statement of facts on 
which it is founded, the setting up by the defendants of a plea 
of justification which was not withdrawn until after the trial 
had opened, and that no expression of regret has been made 
by the defendants. It only remains to call attention to the 
motive that the writer had in view, namely, to raise in 
mm* of the pnbhc a sense of the danger and insecurity C 
would be m ,f the plaintiff was “ released, for years to come ” 

The vTiter has endeavoured to give effect to that motive hv 
giving to the public facts, which are now admittedly false anJ 
comments which I hold to be unfair. 9' , and 

In these circumstances, I think, the damages to be awarded 
must be very substantial ; to do otherwise would I think 
after the course the defendants have seen fit to adopt in fir - ’ 
case, be wholly wrong. P his 

Having taken into consideration the whole of the circum 
stances, I think I ought to award to the plaintiff the sum nf 

Rs. 15,000 as damages, and I give judgment accordingly for 

plaintiff for that sum. • SY 

_ The defendants must pay to the plaintiff his costs of tbi« 
smt on scale No. 2, 


s. c. B. Jiidffinent for pJainti-ff. 

Attorneys for the plaintiff : B. N. Basu & Co. 

Attorneys for the defendants ; Sanderson <Ss Co. 
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CRIMiNAL REVISION. 


Before Sir Lawrence H. JenkifiSf K.C.I. MI., Chief Justice^ and 
Mr, Justice Caspersz, 

RAJANI KANTA DUTT 

V. ■ 

EMPEROR/'*' 

Transfer of Criminal Case — Grounds of Transfer — Opimon arrived at in another 

hut similar case on other evidence — Crimvml Procedure Code (Act V of 

8, 526i, 

The doctrine that a reasonable apprehension in the mind of an accused 
that he will not have a fair trial is a sufficient ground for transfer is sound, but 
in applying it regard must be had to the circumstances of each case. 

The mere fact that in another case, on other evidence, the Judge has come 
to a particular conclusion is not in itself a sufficient ground for transfer. 

Asimaddi v. Govinda Baidya (1) referred to. 

One Abhoy Cbaran Santra was alleged by the prosecution 
to be a professional forger who used to forge, or cause to be 
forged, hand-notes purporting to be executed in his favour by 
his enemies or the enemies of those who solicited his services 
for that purpose. His house was searched, and eight completed 
hand-notes, ostensibly executed by different persons in his favor, 
and several such documents in an unfinished state, were found. 
Among them were two notes purporting to be executed by 
one Khoda Bux for Rs. 50 and by Sital Prosad Ghose for 
Rs. 725, respectively, and three notes by Prahlad Das and his 
aunt, Teni Mayi, Jadu Pal and Mahendra Pal and his brother, 
Hriday, tenants of the petitioner, for various sums. A number 
of prosecutions was, thereupon, instituted on account of these 
notes. In the first of these cases Abhoy was committed with 
one Jogeswar, charged under sections 467 and 474, Indian Pehal 
Code, in respect of the note (Ex. 2) bearing Sital Prosad’s 
signature, and with Basanta Kumar Samanta, charged under 
sections 467, and 474, Indian Penal Code, in respect of the 

♦ Crimiaal Revision No. 93 of 1909. 

(1) (1897) 1 C. W. N. 426, 
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note (Ex, 5) containing Khoda Bux’s signature. Tlie offences 
were tried separately by Mr. E. E. Forrester, Sessions Judge of 
Bankura, who convicted the respective accused in two judgments Butt 

passed on the 12th June 1909, and sentenced them to five years’ emi^ebor. 
rigorous imprisonment. In both trials, he admitted in evidence 
the other hand-notes found in Abhoy’s house and held them 
to be forgeries. 

In Emperor v. Jogeswar and Ahhoy he made the following 
observations : — 

“As evidence of guilty knowledge and system I would refer to the cases 
of Jadu Pal, Prahlad Bas and Mahendra Pal. Notes of hand purporting to 
be executed by these men were found in Abhoy’s house (Exs. 7, 8 and 6). They 
all deny execution, and the surrounding circumstances established go to show 
that their statements are true. It is shown that they were all simultaneously 
involved in a dispute with the landlord, Eajani Kanta Butt, naib-nazir of this 
Court, and it is proved by letters found both in Abhoy’s and Butt’s houses that 
these men were friends, and were in correspondence with each other about 
some litigation. I hold that these three documents are all forgeries. I am 
satisfied that other notes of hand found in Abhoy’s house were forgeries to 
Abhoy’s knowledge, and it is, therefore, a fair inference based upon this cir- 
cumstance and the other evidence in the case, that Abhoy knew that Ex. 2 
was a forgery.” 

In his judgment in Emperor v. Basanta Kumar Samanta 
and Ahhoy Charan Sautra there was the following passage : — 

“ Should, however, the charge of forgery fail in the Appellate Court, I 
may say that I am satisfied upon the evidence produced that the notes of hand 
found in Abhoy’s house, which purport to boar the signatures (i) of Prahlad 
and his aunt, Teni May!, (ii) of Jadu Pal, and (iii) of Mahendra Pal and his 
brother, Hriday, are forgeries ; and, therefore, even if there were no other 
evidence, it is a just inference from the existence of these forgeries in Abhoy’s 
possession that he knew that Ex. 5 was a forgery,” 

The petitioner was committed by the Additional District 
Magistrate of Bankura charged under sections Ifl- of the Penal 
Code with abetment of the forgery of a hand-note purporting 
to be executed by the said Prahlad Das and his aunt, Teni 
Mayi, in favour of Abhoy, and the case stood for hearing, in 
the file of Mr. Forrester, on the 28th June. 

: A Rule was issued by Oaspeesz and Ryvbs JJ. on the : 

District Magistrate of Bankura to show cause why the case 
against the petitioner should not be transferred for trial to the 
Assistant vSessions Judge on the ground that the Sessions' Judge, 
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liideliYsring judgnionts in two otlior cases, on th6 l2tii June, 
had expressed certain opinions unfavourable to the petitioner. 
The learned Judges further granted permission to the Sessions 
Judge to make the proposed transfer himself if he thought it 
expedient. The Rule now came on for hearing. 

Bobu Atulya Oharan Bose, for the petitioner. The Sessions 
Judge, on the two trials in respect of the hand-notes in the 
names of Sital Prosad and Khoda Biix, admitted in evidence 
the other documents found in Abhoy's house, and among them 
the note which is the subject of the present case. Ha held 
them all to be forgeries, and dealt in his two Judgments 
specifically with the present note, and expressed an opinion 
unfavourable to the petitioner. 

jENKms C.J. AND Caspersz J. Without in any way de- 
tracting from the doctrine, which we accept as sound, that a 
reasonable apprehension in the mind of the accused that he 
will not have a fair trial is a sufScient ground for transfer, we 
at the same time hold that in applying that doctrine regard 
must be had to the circumstances of each case. The mere 
fact that in another case, on other evidence, the Sessions Judge 
may have come to a particular conclusion is not in itself a 
sufficient ground for transfer : and that has been decided by 
a Division Bench of this Court in Asimaddi v. Govinda 
Baidya (1). On the facts of this case we hold that there should 
not be a transfer. We feel confident that the learned Sessions 
Judge, in dealing with the case now under consideration, will 
not allow Ms mind to be in any way influenced by any 
evidence that was adduced before him in the previous case 
or by any opinion which he then formed on that evidence, 
and that he will deal with the case without any kind of bias 
by reason of his decision in the former case. We, therefore, 
on the facts of this case, discharge the Rule. 

B%ile discharq^, 

H. m;, ' 


(!) (1897) I C. W. N. 426, 
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ORIGINAL CIVIL. 

Befoi-e Mr. Justice Fletcher. 

MATT LAL RAHA 

V. 

INDR A NATH BANNER JEE.* 

Lihd — Master and Servant — Puhlication — Lihel hij Servant — Scope of ^Employ- 
ment — Trade Libel — Libel on Firm — Parties — Privilege — Privileged Occa- 
sion — Malice — Evidence of Malice, 

A master is liable for a libel written and published by his servant within 
tlie scope of his employment. 

(■itizend Life Assurance Co. v. Broum {1) followed. 

In a suit for libel defamatory of a firm, all the partners should join as 
plaintiffs. 

Le Fanu v. Malcolmson (2) and Bohinson Marcliant (3) referred to. 

Where there co-exists an interest in the subject-matter of a commiinioa- 
tion, both in the party making it and in the party to whom it is made, the 
occasion is a privileged one. 

Hmit V. Great Northern Bailway Co, (4) followed. 

Where the occasion is privileged, the burden of proving actual malice, lies 
on the plaintiff. 

Hebditch v. Macllwaine (5) referred to. 

To prove malice, extrinsic evidence of malice is not necessary. The words 
of the libel and the cireiimstanees attending its publication may themselves 
afford evidence of malice. 

Clarb V. Molyneux (0), Laughton v. The Bishop of Sodor and 'Man (7), 
Nevill V. Fine Arts and General Insurance Go, (8) a.nd Gilpin v. Foivler (9) 
referred to. 

Orighstal Suit, . 

This action was instituted by the plaintiffs, Mati Lai Kaiia 
and William Joseph Miimford, partners in the Asansol Coal 
Syndicate, against Indra Nath 'Bamierjee and his son, Atindra 
Nath Baniierjee, for a libel alleged to have been published 
on the 25th July 1908, 

^ Original Ci%il Suit No. 748 of 1908. 

(1) [1904] A. C. 423. (5) [1894] 2 Q. B. 54, 58, 

(2) (1848) 1 H. L, C. 037. (6) (1877) L. B. 3 Q. B. D, 237, 245. 

(3) (1845) 7 Q. B. 918. (7) (1872) L. B. 4 P. 0. 405, 508. 

(4) [1891] 2 Q. B. 189, 191, (8) [1895] 2 Q. B. 150, 170. 

(9) (1854) 9 Ex. 615. 
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It appears that in 1902 Indra Nath Bannerjee opened a 
colKery in the mouza Jote Janki, since which date his coal 
was sold and known in the market as “Jote Janki” coal 
In close proximity to his colliery were situated two other 
collieries, one belonging to the Singaran Co. and the other to 
one P. K. Chatterjee— the coal from these collieries being known 
as “Toposi” and “New Toposi,” respectively. The coal 
produced from all three collieries was knowm in the market as 
“ second class ” coal. It was established in evidence, horvever, 
that the coal produced from Indra Nath’s pit was superior 
to the coal produced from the other two pits, and that the 
“ Toposi ” coals were about the worst on the market. 

In May and June 1908, the Eastern Bengal State Railway 
called for tenders for the supply of coal for use on their Rail- 
way. Indra Nath Bannerjee’s firm, Messrs. Bannerjee Santan, 
tendered for the coal, and in accordance with the practice of 
the Railway, two wagon loads of “ Jote Janki ” coal were 
supplied for the purpose of testing. The coal was duly tested 
and found to be satisfactory. The result of the test was 
reported to head-quarters on the 28th June 1908. 

On the 30th June 1908, the plaintiffs submitted their 
tender including therein 30,000 tons of “Jote Janki” coal, 
at a price 3 annas a ton less than that quoted by Bannerjee 
Santan. No sample of the coal tendered was delivered to 
the Railway at the time, nor offered to them until after 
the date of the alleged libel. It, moreover, appears that 
on the 30th June 1908 the plaintiffs had no coal coming from 
the mouza Jote Janki. On the 1st July 1908, however, they 
entered into a contract with P. K. Chatterjee for the purchase 
of 24,000 tons of “ steam coal from Jote Janki Colliery.” 

On the 20th July 1908, the Railway authorities accepted 
the plaintiffs’ tender to the extent of 24,000 tons and Bannerjee 
Santan’s tender to the extent of 6,000 tons. It was established 
in evidence that the Railway authorities accepted the plaintiffs’ 
tender without test, owing to the very satisfactory test Bannerjee 
Santan s coal had stood and in the belief that the coal t endered 
for by the plaintiffs was coal of the same quality. 
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On the 25th July 1908, the following letter, which was the 
libel complained of, was written and despatched by Banner] ee 
Santan to the Railway authorities : — 


** 4, Ram Hari G-liose’s Lane, 
Champatoilah, Calcutta, 

25th July 1908, 

** Baneejee Santan, 

Colliery Proprietors and Zemindars. 

■ “ To the Manager, E. B. S. Railway, 

Beab Sie, 

We beg to bring to your goodseif’s notice that the Asansol Coal Syndicate 
have no colliery at or near Jote Janld. We have to inform you that there is 
no other colliery in Jote Janki, save what we are working. We beg to enclose 
herewith copy of our letter of date to the Asansol Coal Syndicate. We wonder 
how the Railway authorities have accepted their tender without making en- 
quiries about the parties and also withoxit trying them coal. We are com- 
pelled to write this letter just to safeguard our interest for these people will 
buy and supply any and every sort of cheap coal to make some profit with 
the contract in the name of Jote Jaxiki coal, and there will consequeiitly be 
bad reports on the quality and the name of our Jote Janki coal will be spoiled 
in your Railway. 

Thanking you in anticipation for your prompt action in the matter. 

Yours faithfully, 
Bauer jee Santan.’’ 


This letter was actually written by Atindra Natb Bannerjee 
who was engaged in the Calcutta Office of the firm of Bannerjee 
Santan, and whose duty it w^as to do such of the correspondence 
as was required to be done in English. Atindra was originally 
joined as a defendant, but died during the pendency of the suit. 

On receipt of the above letter, the Railway authorities 
caused enquiries to be made, and discovered that the Asansol 
Coal Syndicate had no colliery at J ote Janki. Thereupon on the 
1st August 1908 the Locomotive Superintendent of the Eastern 
Bengal State Railway wrote to the plaintiffs, enclosing Bannerjee 
and Santanas letter, and the result of the enquiries instituted 
thereon, and calling on the plaintiffs to show cause why the 
contract for 24,000 tons of Jote Janki steam coal should not 
be annulled under the circumstances. The Railway never in 
fact took delivery of the coal contracted to be delivered by the 
plaintiffs. 

This suit was instituted on the’ 10th August 1908; , The , 
plaintiffs alleged that' the defendants falsely and maliciously 
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wrote and published of the plaintiffs in the \vay of their trade 
as colliery proprietors and agents and coal inercliants, the 
words contained in the letter of the 25th July 1908, meaning 
thereby that the plaintiffs cheated or n ere guilty of fraudulent 
practices in their trade, and that by reason of the publication 
of the libel the plaintiff's had been injured in their business 
and had suffered loss of credit and reputation; andthej- claiined 
Rs. 50,000 as damages. 

Several pleas were taken in defence. .11 was submitted 
that the suit was bad and defecth'e for rion-joinder of nccessai'y 
plaintiffs, inasmuch as one Alf Ogilvie and one P. B. Ghese, 
who were partners in the Asansol Coal Syndicate, had not been 
joined as plaintiflvS. 'Without admitting tlu' wriling and ])ub]i- 
cation of the letter complained of, the deff'ndant alleged that 
the words therein contained were true in substance and in fact, 
and denied the meaning sought to be put on them by the 
plaintiffs. He further pleaded that the slatcments were 
privileged, and were made in good faith on a jjrivilegcd occa- 
sion for the protection of his own interest to a person also 
interested. Finally, he denied that the plaintiff's had suffered 
any damage. 

Mr. BucMand and Mr. Stokes, for the plaintiff's. 

Mr. B. C. Mitter and Mr. Piujh, for the defendant, Indra 
Nath Bannerjee. 

Cur. adv. vidt. 

Fletcher J. In this suit the plaintiffs seek to recover 
damages from the defendants for libel. 

It appears that the defendant, Indra NatJi Baimerjee, is the 
owner of a colliery in the mouza Jote JaiAi. In close proxi- 
mity to his colliery are situated two other collieries, one belong- 
ing to the Singaran Colliery Co. and the other to P. K. Chatterjee, 
the latter of which is or was imtil recently called the New 
Toposi Colliery. In or about the year 1902 the defendant 
Indra Nath opened up this colliery, and his coal was sold in the 
market as ‘Jote Janki’ coal. From the evidence given on 
behalf of the defendant, which I accept, it appears that the seam 
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worked by Indra Natli was a superior coal to that worked by 
the Singaran Co. and P. K. Chatterjee, The coal produced 
from all three pits is, however , coal that is known in the market 
as ‘ second class coal.^ There can be little doubt, but that the 
coal from Indra Nath’s pit had become known in the Calcutta 
market amongst people who deal in this class of coal as ' Jote 
Janki.’ The coal from the Singaran Co.’s pit and P. K. Chat- 
terjee’s pit being known as ‘ Toposi ’ and ^ New Toposi.’ The 
evidence on behalf of the defendant Indra Nath, especially 
the evidence of Mr. Bowrey of Messrs, Macleod & Co., the 
Managing Agents of the Singaran Co., is clear as to this. It 
is also in evidence, as stated by one of the plaintiffs’ witnesses, 
that ‘ Toposi ’ coals are about the worst on the market. 

I have, therefore, come to the conclusion that in the year 
1908 coal from Indra Nath’s pit had become well recognised 
in the market amongst people who deal in second class coal as 
‘ Jote Janki ’ coal. 

In Ma,y and June 1908 the Eastern Bengal State Railway 
was calling for tenders for the supply of coal for use on the 
Railway. . . 

Indra Nath’s firm, Bannerjee Santan, sent in a tender to 
the Railway, and in accordance with the practice of the Raik 
way Bannerjee Santan supplied to the Railway tw’^o wagon- 
loads of their ‘ Jote Janki’ coal for the purpose of testing* 
The coal was duly tested in the locomotives of the Railway 
and found to be satisfactory. The result of the test was 
reported to head-quarters on June 28tli. 

Two days later, on the 30th June 1908, the plaintiffs ten- 
dered for coal to the Railway, The tender included 30,000 
tons of, Jote Janki ’ coal. 

Now, on the 30th June the plaintiffs had no coal coming 
from the mouza Jote Janki. On the 1st July, however, they 
entered into a contract with P. K. Ohatterjee for the purchase 
of 24,000 tons of “ Steam coal from Jote Janki Colliery.” 
No sample of the coal tendered was delivered to the Railway 
nor offered to them by the plaintiffs until after the date of; ■ 
the libel complained of. . ' 
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The price ill the tender sent in by the plamtiffs was W 
than that m tender of Banneijee tSantan by .'I annas per ton 

Inoba'nath , Railway authorities accepted the 

Bannbbjeb. Plaintiffs tender and also the defendants’ tender tn tho 
RiETCrEKj. tent of 6,000 tons. ' 

The plaintiffs have not thought tit to call anv person in 
authority from the Railway. But from the evidence of thS 
buperintendent of the State Railwaj- in the eoaHield as to the 
enqmries that he was directed to make, there can be Httle 
doubt that the Railway authorities accepted the plamtiffs’ 
tender without a test of the coal, owing to the very satisfae- 
tory test the defendant’s coal had .stood and in the belief 
that the coal tendered for by the plaintiffs was coal of the 
same quality. On the 2oth July, the defendant’s firm wrote 


to the Eastern Bengal State Ra'ilw 


o -—'’ay the libel complained of. 

lie fetter itKlf ,v»a iiTitteu by l„<lr„ ^ 

origmally joined as a defendant bnl ,vl.„ died dininL the 

en7of ,1 B-*merjee Santan. It tvaa hie duty to do 

“■ “™I»iKieaee os n as required to be done in Eng- 

looked a Vtl ? *«> 

wmLZ tr, “"“P””*'" “ taeuffloiently 

Lt 7rTe they 

rlnZt an”*™- 1 '“ tlto Btory: on the 

BeniraJ Of.,’ ° '^“““*>''0 Superintendent of the Eastern 

-oengal btate Eailway mote to thp ii- 

f fh*"' “““ ‘ 

their letter th^k", ’“P" 

^ suit teas institu^ on the 10th August. 

Plaint® 7 7,P?““'“'® ty the defendant is that the 

O show that any ono in the Railway offices ’ 
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had read both the tender and the libel, and without reading 
them both, no one would understand that the libel referred 
to the plaintiffs. 

, To this argument I am unable to asseiit. It appears from 
the letters that have been produced that the tender and the 
letter both came in the usual course to the knowledge of the 
Railway authorities. But then it is said that even if this 
be so, yet as Indra Nath takes no active part in his business 
and the libel was written without the consent or knowledge 
of Indra Nath, lie is not liable in respect thereof. This point 
is, however, I think, covered by the decision of the Privy 
Council in Citizens^ Life Assiirance Co. v. Brotvn (1). The 
scope of the servant’s authority is the same as the scope 
of his employment, and it was the duty of Atindra under 
the defendant’s manager to conduct the English corre- 
spondence. I think, therefore, that the defendant is liable for 
this letter published by Atindra in the course of his employ- 
ment. 

Next, it is said that one P. B. Ghosh ought to have been 
joined as a co-plaintiff. The libel sued for in the present ease 
is a libel defamatory of the furm. The damages, therefore, sued 
for are for the injury to the joint business, and all the partners 
should join in such a suit : Le Fami v. Malcolmson (2), Mohin- 
son V. Marchant (3) ; see also Bindley on Partnership, p. 315. 
Does then the evidence show that P. B. Ghosh was a partner 
in the plaintiffs’ firm ? Now, condition 1 of the General 
Conditions printed on the form of tender of the Eastern Bengal 
State Railway is as follows : — In the event of the tender 
being submitted by a firm, it must be signed separately by 
each member thereof.” The tender was signed by the plaint- 
iffs and P. B. Ghosh — the latter signing above the signature 
of the plaintiff M. L. Ralia. The plaintiff Mumford, who gave 
evidence, says that P. B. Ghosh signed as the person sending 
in the tender. He was, however, challenged to produce the 
letter containing the terms of the partnership of the Asansol 

(1) [19041 A. G. 423. (2) (1848) 1 H. L. 0. 637. 

(3) (1845) 7 Q. B. 918, 
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Coal Syndicate. Counsel for the .plaintiffs were also challenged 
to call P.: B.' Ghosh who was' sitting in Court along with 
Mumford. The letter of partiiersMp was not produced nor 
was Ghosh called.' I think, therefore, in the ahsctiiee of 
this evidence, and having regard to tlie faet Ihaiani v [jerson 
reading the contract woiild thiiik that P. B. Ghosh signed as 
a partner,, the inference is that P. .B'. Ghosh is a partner aiid, 
I hold accordingly. 

We next come to the plea of jnstitieation. After the 
evidence of Indra Nath Banner jee it cannot be seriously urged 
that the defendant has succeeded on this plea. The statement 
that “ these people will buy and supply any and every sort of 
the cheap coal to make some profit w^itli tlie contract in the 
name of Jote Janki coal ” is, I think, a stateiment of fact and 
not a comment, and such wwds are libellous per se. 

At the same time if it had become necessary forme to assess 
the damages in respect of this libel, I should have had to take 
into consideration the conduct of the plaintiffs. The plaintiffs 
in their letter of the 5th August 1908, to the Eastern Bengal 
State Railway, do not allege that they or any one else had ever 
bought P. K. Chatter jee’s coal as Jote Janki coal: all they 
say is that Chatterjee’s coal had been sent by rail from tlie 
West Jote Janki Colliery siding. This falls far short of *s!iowing 
that Chatter] ee’s coal was knowui as Jote Janki. Moreover, the 
defendant Indra Nath complained to the Railway authorities 
of the use by P. K. Chatter] ee of the name of West Jote Janki 
Colliery siding as the name of P. K. Chatterjee’s siding, and 
the Rahway Co. altered the name of the siding. In addition 
to this there is the fact, as I hold the evidence proves, that 
the defendant’s coal was known ill the market as Jote Janki ** 
coal, and that P. If. Chatter] ee has not produced any contract 
prior to that with the plaintiffs on 1st July 1908, under 'which 
he sold his coal as “Jote Janki” coal. I think, therefore, that 
the conduct of the plaintiffs, however innocent it may have 
been, was largely responsible in provoking the libel, and if it 
had become necessary for me to assess the damages , I should 
have had to take S’uch conduct into account, 
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The main controversy, however, in this case has been upon 
the plea raised by the defendant that the occasion on which 
fche libel was published was a privileged occasion. The case 
of privilege on behalf of the defendant is put on the ground 
that the defendant had an interest in the subject-matter of 
the commniiication, and that the Railway authorities had an 
interest or duty in connection with the same matter. 

'Now, that the defendant had an interest in protecting the 
name of their Jote Janki coal cannot be doubted, and that the 
communication was sent to protect this interest appears on 
the face of it, for the letter says we have been compelled to 
write this letter just to safeguard our interest.’’ The Eastern 
Bengal State Raih¥ay bad an interest to obtain what they had 
contracted for with the plaintiffs, viz., ‘‘ Jote Janki ” coal. 

If this be so, there can be no doubt that the communica- 
tion was made on a privileged occasion. 

‘ * The occasion had arisen if the communication was of such 
a nature that it could fairly be said that those who made it had 
an iiitt^rest in making such a communication, and those to whom 
it was made had a corresponding interest in having it made to 
them. When these two things co-exist, the occasion is a privi- 
leged one, and the question whether it was or was not misused 
is an entirely different one Himt v. Great Northern Railway 
Co.(l). 

I accordingly hold that the occasion on which the com- 
mimication was made was a privileged one. 

This being so, the burden of proving actual malice is cast 
upon the plaintiffs : Hebdiich v. Macllwaine (2). The plaintiff 
need not, however, adduce extrinsic evidence of malice as he 
may rely upon the words of the libel and the circumstances 
attending its publication. ‘'It is sometimes difficult to deter- 
iiiine wheii defamatory words in a letter may be considered by 
U-iomBclvcs as affording evidence of .malice '’h per Bramwell, L. J4 ; 
in Clark v. Molymux{Z), If the language used is ‘‘ much too 
violent for the occasion and circumstances to which it is applied ’’ 


1909 

Mati Lal 
Raha 

V, 

Indba Nath 
Bahhehjee. 

Fletchee J . 



( 1 ) [181)1] 2 Q. ii. 189, im. (2) [1804] 2 Q, B. 54, 58. 

(5) (1877) R K. 3 Q. OB* "t. 
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or ''utteriy beyond or disproportionate to tlie facts,” tliereis 
evidence of malice to go -to the jury. On the other hand, to 
liold all excess beyond the absolute exigency of the occasion to 
be evidence of malice ' would in effect greatly limit, if not alto- 
gether defeat, the protection which the law^ throws over privi-' 
loged communications ” : Laughton v. The Bishop of Sodor and 
Man (1). Or as Lord Esher said a man niay use excessive 
language and yet have no malice in his mind” : Nevill v. Fine 
Arts and General Insurance Go. (2). Having given the best 
consideration I can to the facts in this ca.se, I have come to 
the conclusion that the wwds used in the libel .a-ie not so 
“ utterly beyond and disproportionate to the facts ” [Gilpin v, 
Fowler (3)] that the letter by itself is siiffieient to prove malice. 
There being no other evidence as to malice, I accordingly hold 
that the plaintiffs have . not discharged the onus that is on them 
of proving that the defendant , was actuated by malice in 
publishing the libel complained of. In the, result, tlierefore, 
the present suit fails and must be dismissed, wit Ji costas on scjale 
Ho, 2. , ■ 

Bnii d/isniissed.. 

Attorneys for the plaintiffs : Leslie mid^ Binds, 

Attorney for the defendant : AT. K. De. 

J. c. 

{!) (1872) L. K. 4 P. C., .495,. 508. ' (2) [1895] 2 Q. B. ,156. 170. 

i(3)-(1854) 0 ,:Ex. 015. ■ 
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CRIMINAL REVISION. 


Before Mr. Juetice Casper sz and Mr. Justice Eyres. 

PURNA CHANDRA NANDAN 

V. 

TARACK NATH CHANDRA.* 

Workman's Breach of Contract (XIII of 1859) EreamMe. and s. 1 — 
‘‘ Artificer. Worhm,an or Lahourer ” — Person entitled to work by contract and 
to percentage of profits — Fraudvlent breach of contract — Neglect or refusal 
io perform ivork — Refusal to work for alleged breach of contract by employer. 

A person entitled under his agreement to have the stipulated work petforni- 
©d on the contract system in lieu of pay, and to receive a percentage on the 
profits as commission with an annual statement of the accounts of the business, 
a percentage of the reserve fund as commission in the event of tlie firm being 
woimd up, and a similar percentage on sums dimm from such fund at any 
time, is not an “ artificer, workman or lahourer ’’ under the Act. 

The neglect or refusal, wilfully and without lawiul or reasonable excuse, 
to perform work or get it performed, as mentioned in s. 1 of the Act, must 
amount to a fraudulent breach of the contract, as stated in the preamble to it. 

Where, therefore, a person left his employment owing to his employer’s 
failure to furnish him with a statement of the business accounts and to pay a 
percentage of the profits, in accordance with the terms of the contract : — 

Held, that iliere w'as no such neglect or refusal as to bring him within the 
scope of s. 1 of the .Act. 

O'is'" tlie 20tli *Api*i]. 1907, tlie -petitioner entered into an agree- 
ment with Khan & Co. of- 68, Snkea Street, Calcutta, for service 
in the workshop of the firm, for three years, as a grinder and 
polisher of surgical instruments and cutleries, receiving an 
advance of Rs. 54, which was to be repaid by monthly deduc- 
tions of E'e. 1-8 from his pay. ' He was to receive a salary of 
Rs. 30 per month, and, in addition, a 10 per cent, of the 
aimiial profits, as commission, upon adjustment of' accounts 
at the end of AMar , and for that purpose he was to get a state- 
ment of tlie accounts. , In the^ event of the firm being wound , 
rip 'he was entitled do 10 -per cent, of the reserve fund as 

* GVirumal Bo vision 170. 4S2 of 1009., against the order, of - A. .Salam, Third 
Presidency Magistrate of-Calcutta-j/d.ated Apnt- 16, ----1009,^' ' 
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or, '‘ ottarly beyond or disproportionate to the facts,” tliereis. 
.evidence of malice to go. to the jury. ' On the other hand, to 
. hold all excess beyond the absolute e.xigency of the occasion to 
'.be, evidence of malice would in effect greatly limit, if not alto- 
gether defeat, the protection which the law throws over privi- 
leged communications ” : Laughton y . The Bishop of Sodor and 
Man (1). Or as Lord Esher said '' a man may use excessive 
language and yet have no malice in his mind” : Nevill v. Fine 
Arts and General Insurance Co. (2). Having given the best 
consideration I can to the facts in this case, I have come to 
the conclusion that the words used in the libel aie not so 
“ utterty beyond and disproportionate to the facts ” [Gilpin v. 
Fowler (3)] that the letter by itself is sufficient to prove malice. 
There being no other evidence as to malice, I accordingly hold 
that the plaintiffs have not discharged the onus that is on them 
of proving that the defendant was actuated by malice in 
publishing the libel complained of. In the result, therefore, 
the present suit fails and must be dismissed with costs on scale 
No. 2. 

Suit dismissed. 

Attorneys for the plaintiffs : Leslie and Hinds. 

Attorney for the defendant : K. K. De, 

s. c. 

(1) (1872) L. B. 4 P. C. 495, ^OS. (2) [ JS95j 2 Q. B, 156, 170. 

(3) (1854) 9 Ex. 015. 



VOh. XXXVl.j GALCDTTA SERIES. 

CRIMINAL REVISION. 


Before Mr, Justice Casper sz and Mr. Justice Eyres. 


PURNA CHANDRA NANDAN 


V. 

TARACK NATH CHANDRA.* 


May 27. 


Work'iiwMs Breach of Contract Act {XIII of 1869) Preamble and s. 1 — 
‘‘ Artificer. Worlcman or Labourer ’* — Person entitled to work by co^itract and 
to percentage of profits — Fraudulent breach of contract — Neglect or refusal 
io pej form ivoric — Eefusal to wojIc for alleged breach of coni rant by employer. 

A person entitled under his agreement to have the stipulated work perform- 
ed on the contract system in lieu of pay, and to receive a percentage on the 
profits as commission with an annual statement of the accounts of the business, 
a percentage of the reserve fn.nd as commission in the event of tlie firm being 
wound up, and a similar percentage on sums drawn from such fund at any 
time, is not an artificer, workman or lahourer under the Act. 

The neglect or refusal, wilfully and without lawful or reasonable excuse, 
to perform work or get it performed, as mentioned in s. 1 of the Act, must 
amount to a fraudulent breach of the con.ti*aet, as stated in the preamble to it. 

Where, therefore, a person left his employment owing to his employer's 
failure to furnish him with a statement of the business accounts and to pay a 
percentage of the profits, in accordance with tlie terms of the contract : — 

Held, that iliere was no such neglect or refusal as to bring him within the 
scope of s. 1 of tlio Act. 


O'N tlie 20tli April 1907, the petitioner entered into an agree- 
ineiit with Khan & Co. of '68, Siikea Street, Calcutta, for service 
ill the workshop of the firm, for three years, as a grinder and 
polisher of surgical instruments and cutleries, receiving an 
advance of Pi^s. 54, which was to be repaid, by monthly dedue- 
tioiis of Ke. 1-S from his pay. ' He was to receive a salary of 
Rs; SO per month, and, in addition, a 10 per cent, of the 
annual profits, as commission, upon adjustment of accounts' 
at the end of a,nd for that purpose lie was to get a state- 

ment of the accounts. In the event of the firm ,, being wound ' 
up lie was entitled to 10 per cent, of the reserve fund as 

* Criminal Bevision No. 482 of 1009, against the order of A. Sal am. Third 
Presidency ^^lagistrate of Calcutta,. dated April 10, 1009, 
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commissioii, and to a .similar percentage on any money drawn out 
of the; fund' at any time. He was also given tlie liberty to get 
the work done by contract in lien of pay. , The agreement 
contained a clause that if he wilfully, or without sufficient 
reason, neglected to do his work or absented himself, except 
through illness, during the contractual period, he would be 
punishable under x^ct XIII of 1859, sections 2 and 3. 

The petitioner worked for some time, in 1907, on a monthly 
salary, and then with the consent of the firm took up the work 
on contract. In March 1908 he reverted to the salary system, 
and received an increase of Rs. 10 per month to his pay. He 
continued to work till November 1908, but, it was alleged, no 
adjustment of accounts was made in^<s,sar, nor was a share of 
the profits paid to him, though several written demands for the 
same were made. In the beginning of December he made his 
last demand, but no notice having been taken of it he left work 
on the 13th instant. On the 21st the firm sent him a pleader’s 
letter directing his return to work, but he replied, also through 
a pleader, refusing to do so, and stating the breach of the term>s 
of the contract by the firm as his reason for his refusal. On 
the 23rd March 1909, Tarack Nath Chandra filed a complaint 
against him before the Chief Presidency Magistrate, under 
sections 2 and 3 of Act XIII of 1859 ; and the case was 
made over to A. Salam, Third Presidency Magistrate, for trial. 
The latter by his order, dated 16th April, directed the petitioner 
to work for one year and a half, till the balance of the sum 
advanced was repaid, and to enter into a recognizance to do 
so in the amount of Rs. 50. 


Babu Sarat Ghandra Boy Choiodhry^ for the jpetitioner. 
Mr. 8. Ghakrabarty and Babu Hira Lai Chakrabarty, for 
the complainant. 


Caspeesz AHD Ryves- JJ. TMs is a Rule on the Chief 
Presidency Magistrate and on the opposite party to show cause 
why the conviction and order under Act XIII of 1859 passed 
against the petitioner shpuld not be set aside. We have heard 
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the learned counsel against the' Rule on behalf of the employer 
and the learned vakil in support of the Rule. It appears that , 
Oil the 20th Ajiril 1907 , the petitioner entered into an agreement 
with the firm of Messrs. Khan & Co. to work for them for a 
period of three years as a grinder and polisher of surgical in- 
struments on a 'Salary of Rs. 30 per mensem. He received an 
advance of Rs. 54, and he agreed to repay it by monthly instal- 
ments of Re, 1-8. He continued to wwk in the firm for about 
• 18 months, and then he left his employment. If the agree- 
ment stopped short at the point mentioned, it is possible that 
the case would come within the provisions of Act XIII of 1859. 
But it seems to us, having regard to the agreement in this case, 
that that Act has no application. We have read the agree- 
ment, and it is quite clear that there are provisions in it under 
which the" petitioner i¥as entitled to privileges far above those 
of an ordinary artificer or ■ labourer, ■ For instance, he was 
entitled, if he chose, to get the work done by contract. He 
■was also entitled to get a statement of accounts annually, and 
to receive a certain percentage on-' the profits. In the event of 
tlie Company bemg wound up, he was entitled to a percentage 
of the reserve fund. Having regard to all these circimistances., 
we are of opinion that the Act in. question has no application, 
and, even, if it does apply, it seems to 'us, that the condition 
precedent to the operation of that Act is wanting, in this case. 
The preamble to the Act sets out that it. is intended to prevent 
fraudulent breaches of contract. It may be that the preamble 
,of an .x4ct is not to be considered as part of the actual Statute, 
But, although the word. ‘' fraudulent ” doesnot appear .in the. 
body of the Act, the words use'd there are “ shall wilfully, and 
without lawful or reasonable excuse, neglect or refuse to per-, 
form or get performed such work ..according to the terms of his . 
contract:’" . The , words are for all practical purposes .equivalent 
to the expression “ fraudulent breach of contract ,” mentioned 
in 'the preamble. There us, no 'finding in this, case that the 
petitioner wilfully and without reasonable excuse refused to 
perform his contrac t- . It is hard to see how such a finding could 
be arrived at. The petitioner left his employment, he says, 
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because his employers failed to pei’form their part of the agree- 
ment. We think the remedy of the parties, if they have any, 
lies in the Civil Court. For these reasons, the Rule is made 
absolute. We set aside the order of the Presidency Magistrate. 

B'tde ahsohde. 

B. H. M. 

APPELLATE CIVIL. 

Before Mr. Justice Coxc and Mr. Justice Chatter'jee. 

JAGADEANDHU SAHA 

V. 

RADHA KRISHNA PAL.* 

JSatoppel — Sale — Mortgage — Unregistered Sale-deed and Mortguge-tond — Tram- 
fer of Property Act (IV of 1882) s. 54 — Suit for possession and mesne profits. 

The principle of estoppel cannot be invoked to defeat the plain pro^nsions 
of a statute. 

Begam v. Muhammad Yahiib (I), Bam Bahltsh v. MugMani Klianmn (2) 
and Karalia Nanuh/iai v. MansiMram (3) distinguished. 

Secoi^d Appeal by the plaintiff, Jagadbandhu Saha. 

The plaintiff brought the suit for the recoveiy of khas pos- 
s6Bion from the defendants 1 and 2 o.n tlie allegation tliat, the 
transfer of the lands having failed through the neglect of tlie 
defendants 1 and 2 to get the kobala (executed in their favour 
for Rs. 100) registered, the plaintiff was entitled to recover 
possession of the land with mesne profits, after deducting the 
sum of Rs. 10, the earnest money, deposited by the defendant . 

The Munsif gave a decree as prayed for, but the Subordinate 
Judge on appeal considered that the equities on the defendants’ 
side preponderated over those of the plaintiff’s, and the plaintiff 
was estopped by his conduct from recovering possession.. He 

* Appeal from Appellate Decree, Ko. 2557 of 1907, against tlie decree of Hari. 
Lai Milker jee., Subordinate Judge of Tipperali, dated Aug. 28, 1907, modifying , 
the decree of Ashutosh Chatterjee, Munsif of Chandpur, dated Dec, 10, 1906. 

{!) (!S94)I. L. R., 6An..,344. . . (2) (1903) 1. L. U. 26 All 2f>6,. 

(3) {1900) I. L. R. 24 Bom. 400. 
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accordingly modified' the decree for the mipaid balance of 
the consideration monej^ and directed that the same should - be 
charged on the disputed land. Against this judgment the 
plaintiff appealed to the High Court. 

Bahu Basanta Cooniar Bose, for the appellant. 

Bahu Bmnesh Chandra Se7i (for Dr. Preo Nath Se7i), for the 
respondents. 
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CoxE AND Chatterjee JJ. Ill this case the plaintiff 
attempted to sell certain land to the defendants for Rs. 110, 
and put them in possession. They then attempted to mort- 
gage the same land back to him with some other lands for 
Rs. 100. Neither the sale-deed nor the mortgage-bond 
was registered, and the plaintiff brought this suit for recovery 
of possession on return of the sum of Rs. 10 paid to him 
b}^ the defendants as part consideration. The Munsif gave 
him a decree for klias possession and mesne profits subject 
to the deduction of the sum of Rs. 10 with interest. On 
appeal, the learned Subordinate Judge considered that the 
equities on the defendants’ side preponderated over those on 
the plaintiff’s, and that the plaintiff was estopped by his con- 
duct from recovering possession. He accordingly gave the 
plaintiff a decree for the unpaid balance of the consideration 
money, and directed that this should be a charge on the 
disputed land. 

The plaintiff appeals to this Court and relies on section 54 
of the J'ransfer of Property Act, which lays down that in the 
i?ase of land worth Rs. 100 and upwards sale can be made 
only by a registered instrument. If in the case of such pro- 
perty sale can be made only by a registered instrument, it 
appears to us to follow that where a registered instrument is 
not executed there is no sale ; and if that is the case here, tlie 
plaintiff’s title is not extinguished and he is entitled to recover 
})ossession of the property. The learned pleader for the 
ap|)cl!a-nt has cited a number of cases in support of his argu- 
ment, but the words of the section are in themselves so simple 
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and' iiiiambigiious 'that we do not think it necessary to refer to 
those cases in detail. 

; On the other hand, it is argued that the plaintiff is estop- 
ped by his conduct,. having received Rs. 10 as part-payment 
and put the defendants in posses>sion. But ■ yoir cannot invoke 
the principle of estoppel to defeat the plain provisions of a 
statute, and we cannot evade the effect of section 54 by hold- 
ing that the plaintiff is estopped from pleading it. The learned 
pleader for the respondents has relied on two cases decided in 
the Allahabad High Court, namely, Begam v. Muhammad 
Yakub (1) and Bam Bahlish v. Mughlani Khanam (2). Those 
cases were different from the one which is now under our con- 
sideration, and we do not think that they bind us in any vny 
to hold that the attempted transfer to the defendants in this 
case was a vahd sale. Another case referred to is Karalia 
Namihhai V. Mansuhhram (3). In that case the conveyance 
was ultimately registered and, therefore, under section 
47 of the Registration Act, took effect from the date of sale. 
That case, therefore, is quite distinguishable from the present 
one. 

In our opinion, the decision of the Munsif is perfectly 
correct, and this appeal will, therefore^ be allowed and that 
decision restored with costs. 

Appeal allowed, 

S. A. A. A. 


(1) (1894) I L. Pv. 16 All. 544. (2) (1903) I. L R* 26 All. 260. 

(3) (1900) T. L. R. 24 Bam. 400. 
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Before Mr. J usltcc Gaspersz and Mr. J usiice Ryves. 

DALMIR PURI 

V. 

KHODADAD KHAN.* 

Criminal Procedure Code {Act F of 1898) s. 147 — Use of Water> dispute relfl- 
ing to — Erection of Bund hy one party — Order hy Magistrate for its removal 
under police supervision — Injunction hy Civil Court restraining the opposite 
party from interfering with the Bund — Stihseguent order hy Magistrate direct^ 
ing its removal hy the police. 

Section 147 of the Criminal Procedure Code contemplates orders directed 
to the parties to the dispute, and does not enable a Magistrate to enforce his 
orders, passed thereunder, tlu'ough the agency of the police. 

An order passed some time after the termination of the proceedings under 
s. 147 of the Code, directing tlio removal of a hund by the police, is without 
jurisdiction. 

Pasiipati Nath Bose v. Nando Lai Bose (1) and Lalit Chandra Neogiv, 
Tarini Persad Gupta (2) distinguished. 


Upon the receipt of a police report, Syed Naziruddiw, De- 
puty Magistrate of Monghju*, instituted a proceeding under 
section 147 of the Criminal Procedure Code between Khodadad 
Khan and another, as first party, and Mohunt Dalmir Puri 
and others, as second party. The dispute related to the use 
of the water of a pyne. The first party claimed the right to 
use the water of the pyne as irrigating their mouzah Gunga- 
pore, and denied the right of the opposite party to close it up 
by a hmid. The second party alleged that the pyne was used 
for the irrigation of the lands of mouzah Barbua of which they 
held an 8-aima partitioned share. By his order , dated the 
23rd December 1908, the Magistrate held that the residents 
of Cxungapore were entitled to the flow of water from the 
and that the people of Barbua had no right to 

* Criminal Revision No. 407 of 1909, against the order of H. P. Samman, 
District Magistrate of Monghyr, dated March 29, 1909. 

(1) (1900) fi C!. W. N. f)7. (2) (1901) 5 C. W. N. 335. 
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obstruct it. ' He accordingly ordered ilie hund to be removed, 
forbidding the second party from, erecting any obstruction 
till they had obtained' the decision of a competent Court 
adjudging them to be entitled to do so, and further directed 
the first party to deposit Rs. 26 for the cost of, removing the 
hundy which was to be done under of the supervision of the 
police. 

The petitioners thereupon, on the 9th January 1909, in- 
skituted a civil suit in the Court of the Subordinate Judge of 
Monghjr, against the first party and another, for a declaration 
of their right to irrigate the partitioned lands of their mouzali 
by erecting a bund across the pyne. On the 1st March, on the 
application of the plaintiffs, the Subordinate Judge, after notice 
to, and hearing, the defendants, granted an injunction re- 
straining them from removing the htmd pending the decision of 
the civil suit. A copy of the order was sent to the Magistrate 
for his information, but he, on the 19th instant, made an order 
directing the police to remove the bund, and the District Ma- 
gistrate of Mongh3rr approved of the same on the 29tli 
instant. 

Babti Kulwant SaJim^ for the opposite party. The Magis- 
trate has Jurisdiction to pass an order for the removal of a, 
bund : Pasupati Nath Bose v. Nando Lai Bose (1) and Lalit 
Chandra Neogi v. Tarini Persad Gupta (2). 

Mf.Asguf (Babu Oanendra Nath Sarkar with him), for 
the petitioners. The cases cited are distinguishable. The 
question here is whether the . Magistrate had Jurisdiction to 
direct the police to remove the bund after the institution of the 
civil suit' and the issue of the injunction. Section 147 of the 
Code does not trench on the Jurisdiction of the Civil Courts, 
and the injunction is binding on the second party: In re 
Mahmatullah m, Oopi Mohun MuMick v. Taramoni Ohowdhrmii 
(4) and Shurut Ghunder Banerjee v. Banm Churn Mookerjee (5). 


VGL XXXVl] ; CALCUTTA SERIES. , 

CAsrERSZ AND Ryvbs JJ. This is a Rule. calling upon the 
District Magistrate and on the opposite party to show cause , 
why the order of the Deputy Magistrate, dated the 19th March 
1909, directing the police to see that the hiind is removed, 
should not be set aside on the ground that the Deputy Magis- 
trate had no jurisdiction to mahe an order, directing the hwnd 
to be removed by the police, within the purview of sectioB 147 
of the Criminal Procedure Code. 

We have heard the learned vakil showing cause against 
tl'ie Rule a-iid. the learned eounsei. in support of it. Rj jx-ppeans 
that, on I'iic^ 2i>;rcl. December 1908, the Deputy Magistrate 
passed an order in the following terms : — I, therefore, order 
that the hmid^ which, is an obstruction, should be removed, 
and order that the second party (the petitioner) should not 
erect any obstruction until they obtain the decision of a com- 
i petent Court adjudging them entitled to do such a thing. The 

' first party (the opposite party in this Rule) should deposit Rs. 

I 25 for the cost of removing the obstruction, which will be don© 

I . under the supervision of the police.’’ On the 11th of January 

1909, the petitioner obtained a temporary injunction from the 
officiating Subordinate Judge of Monghyr restraining the 
I defendants (the iirst party) from demolishing the embank- 

; ment in question, and, on the 1st March 1909, that injiiiic- 

I was continued until further orders. The Subordinate 

1 Judge observed: 'Ahe defendants might move again when 

I danger to their property would be imminent, and the Court 

: might then pass necessary orders after local investigation, if 

f necessary.’’ A copy of this order was forwarded to the Deputy 

;i ^ Magistrate for Ms information. The Deputy Magistrate, think- 

ing that the injunction could act against the first party only, 
and not against the Criminal Court, and being of opinion that 
it u'as imperatively necessary that the should bo removed 

before the rains set in, proceeded to direct the j)olico to see 
' the htmd removed. 

I' There is therefore, imfortunately, a conflict between the 

I Civil and Criminal Courts in this respect. Wo, however, do 

not prupowo to travel beyond the scope of our Rule. We 

i. 


i)25 
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1909 confine ourselves to decide whether the order of the Deputy 
Dalmib Magistrate, dated the 19th March 1909, directuig the police 
to see that the hu%d is removed, Avas or AA'as not passed 
without jurisdiction. 

The learned vakil for the opposite party relies on the case 
of Pasiipati Nath Bose v. Nando Lai Bose (1), where the 
learned Judges held that, under section 147 of the Criminal 
Procedure Code, the Magistrate is competent to direct that ^ 
the obstruction be removed. This case Avas followed in Lalit 
Clmndra Neogi v. Tarini Persad Gupta (2). These cases, 
however, deal with directions made by a Magistrate agamst 
parties to the proceedings, and they are not authorities 
for the order passed on the 19th March in the present case, 
some seven weeks after the original order of the 23rd Decem- 
ber 1908 disposing of the case. 

We do not find in section 147 of the Criminal Procedure 
Code any indication that the Legislature intended the Magis- 
trate to carry out an order under the .section through the 
agency of the police. The section clearly contemplates orders 4 
directed to the persons who are parties to the dispute. In 
this A'iew of the matter, we must discharge the order of the 
Deputy Magistrate, dated the 19th March 1909, and make 
this Rule absolute. 

We may add that if the Magistrate is of opinion that the. 
public peace will be disturbed in connection AA'ith this em- 
bankment, it will be open to him to bind down one or both of 

the parties under section 107 of the Criraiiud Procedure Lode. 

B. a. M. Huh- tib-'ioliUf. 

(1) (1900) 6 U. VV. N. 97. (2) (1901) 5 C. W, IV. 335. ' 
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Before Sir Lawrence H. Jenhm8,K,0.I»E,, Chief Justice^ and 

Mr. Justice Mooherjee. 

PRATAP NARAIX DEO 

V. 

HARIHAR SINGH.^ 

Landlord and tenant — Notice to quit — Denial of landlords title in the written 
Statements whether smh denial makes Notice unnecessary — BeasonaUe Notice. 

In a suit for ejectment Tinder the Bengal Tenancy?' Act, a landlord is not 
relieved of the obligation to give notice to quit to the tenant, where the tenant 
for the first time denies the title of the landlord in his written statement. 

The notice must be a reasonable notice, and it need not necessarily deter- 
nfine tlie tenaiKjy at the end of the year. It will be for the final Court of fact 
in each ease to determine vdiat is reasonable notice having regard to all the 
circumstances, and wliether it would not foe reasonable in the circumstances 
of the particular case for it to determine with the year. 

APFBALuiider section 15 of the Letters Patent, by the plaint- 
iff, Pratap Narain Deo. 

The plaintiff brought a suit to recover possession of a mouzah 
after determination of a nmstagiri lease by a notice to quit, 
and for recovery of arrears of rent for the years preceding the 
determination of the lease. Defendant, on the 4th of August 
1893, executed in favour of the plaintiff* a mustagiri lease for a 
teriia of seven years. The plaintiff stated in his plaint that, on 
the expiry of the lease, he served the defendant with a notice to 
quit, although such notice was unnecessary, and that since then 
the defendant had been in wrongful possession of the mouzah. 

' The defendant pleaded, mter alia^ that the plaintiff had no 
title, that he had a permanent right in the disputed mouzah, 
and that in any case the suit for recovery of possession should 
be: dismissed for want of proper notice. 

. The, (Jour t of first instance, found the cpiestion of .t.itkv..in 
favour of the plaintiff-, but dismissed the suit on the ground that 
no sufficient notice had been given, and also incorporated in 
its decree a declaration fhat the defendant had not a permaneiit 

*** Letters Pa-teno Appeals Nos. 91 to 94, of 1908. 
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/ right. On: appeal, the lower AppeMate . /Court, reversed the 
decision of the first Court holding that the notice ivas sufficient. 

■ On appeal to the. High Court, Doss J., sitting alone, held 
. . that the notice given was insufficient. His' Lordship dismissed 
the suit and, declining to go into the question of the per- 
manency of the defendant’s holding, restored the decree of 
the first Court. 

Against this decision the plaintiff preferred the present 
appeal under the Letters Patent. 

Dr. Bashhehary Ghose {Bab% Joy Oopal Ghose with him), 
for the appellant. In this case the defendant is not entitled 
to a notice ; he has set up a title to himself , and so there has 
been a disclaimer. Section 111 of the Transfer of Property 
Act (IV of 1882) supports my contention : KizhaJchinyakaih 
Abdulla Nairn v. Karutlmmahhahath Moidin KuUi {1). A 
tenant, who denies the title of the landlord for the first time in 
his written statement in a suit for ejectment, is not entitled to a 
notice to quit : Chidamhram Pillai v. Sahapathi Pillai (2). The 
case of Gopalrao Ganesli v. Kishor Kalidas (3) also supports 
my contention. In this case the tenant not only says that he 
has a permanent right in the land, but lie also denies the titk 
of his landlord. The next question is, whether, if the tenant 
is entitled to a notice, the notice given is a sufficient and reason- 
able notice or not. On looking at the lease it appears that 
it is not an agricultural lease; the lease not being one for 
agricultural purposes, under section 106 of the Transfer of 
Property Acb, 15 days’ notice expiring with the end of a 
month of the tenancy is sufficient. The defendant being a 
middleman, and supposing Bengal Tenancy Act applies. to this 
case, he would be entitled to a reasonable notice wdiidi has 
been found to be so by the lower Appellate Court : MadJm 
Gobind Kocr v, Mahhal Das Muhherji (I) and Bklhwmiikhi 
Dabea v, KefyutuUah (5). In the present case the lease 

(1) (1907) 17 Mad. L. J. 287. (3) (1885) L L. B. 9 Bom. 5 27. 

(2) (1S91) 1 Mad L. X 218. (4) (1885) 1. L. 14 12 Calc. 82. 

(5) (18S5) 1, L. B. 12 Calf. 


:V(3L« XXXVI.] 


CALCUTTA SEEIES. 


,92'9, 


Laving been granted for a term of years, and tlie property 1909 ■: 
of tlie lease not being used for agricultural or manufacturing Pkataf, 
purposes, the lessee must be deemed to be a tenant from 
month to month, and is entitled only to a 15 days® notice 
to quit, expiring with the end of a month of the tenancy : 

Troilohya Nath Roy v, 8arat Chandra Banerjee (1). 

Babu Jogesh Ghunder Roy (Babu Khetter Mohan Sen with 
him), for the respondent. The defendant is entitled to a 
notice. A denial in the waitten statement does not operate 
a forfeiture : Nizamtiddin v. Ma^ntazuddm (2) and Kali 
Krishna Tagore v. Golam Ally (3). In order to work as a for- 
feiture and to absolve the landlord from giving a notice, the 
denial must be before the institution of the suit. Bengal 
Tenancy Act applies to the facts of the case ; the lease is an 
agricultural lease. In the case of Umrao Bihi v. Mahomed 
RojaM (4), the distinction between the Bengal Tenancy Act 
and the Transfer of Property Act has been pointed out ; where 
the land is agricultural there the Bengal Tenancy Act applies. 

The case of Troilohya Nath RoyY. Sarat Chandra Banerjee {1) 
does not apply as it w^as one under the Transfer of Property 
Act. In the case of a yearly tenant six months® notice is 
a reasonable notice. In the cases of Kishori Mohun Roy 
Chowdhry v. Ntmid Knmar Ghosal {^) and Hemangini Chon)- 
dhrani v. Sri Gobinda Chotvdhnry (6) six months’ notice w^as 
considered to be a sufficient notice. If the notice on the face 
of it is unreasonable, the Court can see whether it is so or not. 

Dr, Ghosh, in reply. 

Jehkins C. J. This is- a suit brought to recover possession 
of amouzahand for incidental relief, on the allegation that the 
plaintiff is the proprietor, zemindar and holder of Lachmipur ' 
estate of which this mouzah forms part. It is said that the ' 
moiizah was held by the defendant’s father under several / ^ ■ 

mmtagifi settlements and' has now devolved on them. 

(1) (1904) I. L. K. 32 Calc, 123. (4) (1899) 1. L. B. 27 Calc. 205. 

(2) (1900) L L. R. 28 Calc. 135. (5) (1897) I. L. B. 24 CaJc. 720. 

(3) (1886) I. n. B. 13 Calc. 248. (6) (1901) I. L. B. 29 Calc. 203, 
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; By way of defence it is pleaded that .the ' plaintiff has no' 
title, that the defendants have a permanent right, and that 
in any case the suit for recovery of possession cannot succeed 
for want of proper notice.. The plaintiff title is established, 
and both the lower Courts have decided against the plea of 
permanent right. The first Court held that no sufficient notice 
to determine the lease had been given, and on that ground it 
dismissed the suit, but at the same time incorporated in its 
decree what in effect is a declaration that, the defendants have 
not a permanent right. The lower Appellate Court considered 
that sufficient notice had been given, and therefore passed a 
decree in the plaintiff’s favour. On appeal to the High Court, 
Mi*. Justice Lai Mohun Doss held that the notice given was 
insufficient. He dismissed the suit, and declining to go into 
the question of the permanency of the defendants’ holding, he 


restored the decree of the first Court. This decree w’'as not, 
therefore, in conformity with his judgment, because the decree 
of the first Court asserted the permanent right on which the 
learned Judge, Mr. Justice Lai Mohun Doss, in the course of 
his judgment declined to decide. On appeal before us, the 
principal question has been as to whether notice wm necessary, 
and if necessary, then whether proper notice had been given. 
It has been contended that notice was not necessary, because 
there was a disclaimer which relieved the plaintiff from any 
difficulty that he might otherwise have been under, by reason 
of the insufficiency of the notice. But this disclaimer on which 
the plaintiff relies was not prior to suit but is an inference 
to be drawn from what is said to be a denial of title in the 
written statement in this suit. Even if the written statement 
be treated as a denial of title, still I am of opinion that this 
did not relieve the plaintiff of the obligation to give notice, 
if notice was required, In favour of the view that there was a 
disclaimer which rendered notice unnecessary, reliance has 
been placed principally upon a decision of Sir Charles Sargent 
in Gofalrao Ganesh Y, KisTior Kalidas (1). I doubt whether 
the point really arose in that' case, for it appears from a passage , 
(1) (1885) I. X. B. 9 Bom. 527. 
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ill tlie jiidgisiojil. (>f tlu:)Stibo.rdiiia.te Judge, a,.s reprodticied in t'lio 
repoli. of tha>t in view of tlio pleadingB and tlie coii- 

of ilie suit tlie defendant could not properly have been 
allowed to reljr on the absence of notice. But in any case that 
decision cannot now be regarded as establishing the proposition 
that a denial of title made in the written statement for the 
first time, absolves the plaintiff from the necessity of giving 
notice. This, I think, is to be gathered from the subsequent 
decisions of the Bombay High Court. In PursTiotam Bapu v. 
DaUatmya Rayaji (1), Sir Charles Sargent recognised that 
tliere wore other decisions wdiich were opposed to his deter- 
nvination, for in the course of his judgment he said : — 
is not necessary to express an opinion on that view of tlie 
rights of the parties in the general case, as here the defendant 
No. I, wlio is tlie real defendant, having purchased the 
third (lefendant^ interest, not only alleged by his written 
statement that his alienor was a/pertnanent tevnant, ^ also 
tliat the defendant No. 3 had not received legal notice to 
quit ; meaaiing, tliat- even if he wnre only a year'Iy tenant, as 
alleged by the plaintiff, the latter had not given him the legal 
notice and could not recover in ejectment. Having thus 
pleaded an alternative defence, as he was entitled to do, the 
defendant cannot, we think, be regarded as having consented 
to the contract of yearly tenancy being treated as cancelled.” 
Now, in this case there is this alternative defence, and an issue 
has been raised on that basis, so that it is clear that even ac- 
cording to Sir Charles Sargont^s own decision in P^irsJiotam 
V. Da Hat my a (1), his previous decision would not aid the plaint- 
iff’s contention. The matter does not rest there. In Vithu v. 
D'hondi (2), Mr. Justice Telang puts the doctrine of disclaimer 
on its proper footing. He there recognises the distinction be- 
tween a disclaimer operating as a waiver of the requisite notice 
in a tenancy determinable by notice and a disclaimer operathig 
]>y Wily nf ffu'feituro in the case of a lease for a fixed t ; and 
he gsjeri on to decide tliat even if there had been ariy disclaimer, 
its iHjcuiTenee after the institution of the suit would prevent the 

{{) (ISoG) L L, R. 10 Ro-m. 665», (2) (ISOO) I. h, K. Ih horn, 407. 
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pkintriff from.' succeeding withorit proof of. a. ' legal notice to 
quit. Ill DodMrY, Madliavra^ Naraymi Ckidre {!), S,ir .Gliades 
.Sa-rgent ' recognized the authority of Vtilvii y. , DhmuU ( 2) , so that 
it .is clear that. Dr. Rashbehary Ghose’s arguineiit, sofar as it ,is 
based, on vSir Cha.rles Sargent’s decision in GopalmO' GanesJi v. 
KisJior Kalidas (3), has lost the foimdation o.ii which it once 
Tested. There are cases in the Madra.-s High Court to which 
o'lir' attention has been directed by Dr, , Rashbehary ; Ghose 
and in pa,rticular the cases of OMdambrmn Pillai v. SahapatM 
PiUai{4:) KizlmhhinyalcMh Naha y. KanitliamaMM-' 

hath Moidin KuUi (5). These cases, no doubt, as they stand, 
support the proposition for which lie contends, that is to say, 
th.at a- denial of title in the written statement is a, sufficient 
W'aiver of notice. Rut the hrst of those eases purports to rest- 
on Sir Ch,.aiies Sargent’s decision in the^ c'a-se of Gopahao 
Ganesh v, Kishore Kalidas (3) and the second luereJy to follow’ 
t.lie first ; whereas, wn fi.iid on tlio otl],er ],j.and in i:i. .mo.,ri‘; 
recent decision reported in tlie ease of Feria Karuppan x, 
Subra/ntama/ri 0heUi{6) a different view is lalcen. Iiiriiing to 
the Calcutta, authorities we find that the eases of PranmMli 
SJmlia Y. Madlm KhmlM (1) mid Nim-mmddmx, Ifa/aitazuddmi^^ 
are opposed to the plaintiff’s contention in this case, though it 
must be conceded that the language used in the judgments in 
those cases does not- nia.rk the distinction between the waiver 
of notice in relation to a tenancy d.eteriniiia],>le l>y notice and 
the forfeiture of a lease fora fixed term. Tiieii if 'we tiirii to 
the English authorities on which alter all these Indian cases 
rest,, it is clear on the authority of Doe deni, Leicis x, Gawdor (9) 
that a denial of title after suit does not amount to a ivaiver of - 
the notice to which the tenant is ordinarily entitled. Whether 
or .not there can be a .waiver of notice by a denial .'in the 
, written statement in those tenancies to wiiidi the Transfer of 
'Property Act applies, it is not necessary now to decide ; but 

. (1) (189B) L L. BUS Bom. 1.10, . fS) (1907) 17 Mad. h. J. 287. 

(2) (1890) I L. R. 15 Bom. 407. (6) (1908) I, L, B., 31 Mad. 261, 

m (1885) I L, B, 9 Bom. 527. .(7) (1886) I. L, R, .13 Cak. 06. 

(4) (1891) I Mad. L. J. 218. (8) (lOOOl !, L. K. lit Calc. IZb, 

(9) (1834) 1 Cromp. M. K. 30S. 
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tlie coiichision to wiiicli I now come is the .first poiiit 1909 
argued before us 0 ]i behalf of the plaintifl', that is to say, Pbata:!* 
that there has been a disclaimer of the plaintiff’s title, which 
did awav with the necess-ity of notice, fails. Habihak 

The next point is as to whether sufficient notice was given- 
The learned Additional Subordinate Judge considered that • 
sufficient notice was not given; the District Judge, on the 
other hand; thought that there had been the requisite notice. 

The facts are that 18 days'* notice was given ^ and it 'was a- notice 
for the dote^f:mi.riaoiori of the tenancy neither wi tla the year of the 
<.itfiAiida,nt’s ienaucy riur with the end of the Push year. In 
order Uj detenriine what notice would be right, we must first 
see wliiit the lease v^as. It has been described to us l)y the 
plaintiff as a middleman’s lease pure and simple. The doeii- 
ment has been placed before us, and w'o are unable to accept 
that view. In certain aspects it must be rc^garded as a lease for 
agiieultural ]3iirposes, and so it does not come witliin that part 
of section 106 of the Transfer of Property Act which provides 
that a lease of i in moveable property for any other purpose 
shall be deemed to be a lease from month to month, terminable, 
on the part of either lessor or lessee, by 15 days’ notice expiring 
with the e.rid of a month of the tenanc 3 ^” The state of the 
authorities on the question of notice cannot be regarded as 
satisfactory ; and, all. that we are able to say sitting as a 
Division Bench is, that there mmst be a reasonable notice and 
that the notice need not necessarily determine the tenancy at 
the end of a year. But it will be for the final Court of fact, 
in each case, to determine wdiat is reasonable notice having 
regard to all the circumstances, and whether it would not be 
reasonable in the circumstances of the particular case for 
it to determine \rith the year. Even in relation to a middle- 
man’s lease yjure a.n(i simple, it has been said by Mr. ».rustiee 
.Vorman in Biiuioare.e Lall Roy v. Mohima Chunder Koonal (1), 

' iluit fhe pihuaple which ap]>lies t<» the ease ()f ryiits applies 
fu tiic rase of middleme.n, and that the latter eaunot be 
turned out by the zemindar without a reasonable notice, 

(!) (1870) 13 tv. E, 267, 
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notice -which we are disposed to think shonkl expire at- the 
f'jid of the And the learned Judge gives his reasons 

for this view*. Then there is a decision, which certainly is 
deserving of attention and respect, in Kisliori 3Iohun Boy 
Ghowdhry v. Nund Kumar Ghosal (1), where Sir Francis 
Maclean O.J. discussed the question as to the notice to which 
a tenant is entitled before he can be ejected. It has been said, 
and said truly , that the tendency of the law is to na-rrov’ 
field of imcertainty, and tiie growth of law is towmxls the 
substitution of the fixed for the fluid. Although it ca-nnot 
be said that any fixed rule has been established by the cases 
to which T have referred, T think Miey sluwr a tendency in 
ttiat direction, l)oth as to ilio leuglh noth-o an<J (Ih^ Liaie 
at which th<^ notice should expire; and i1k‘ lowia* Apf)ollale 
(tourt may well have regard to this tendency' uhen li conns 
to determine, as it must, the question vliether or noi in all 
the circumstances of this case reasonable notice has been 
given — ^reasonable, that is to say, both in length and as to the 
time at which it was to come into effective operation. 

There only remains one other point to be noticed, aaid tliat 
is the dispute between the parties as to whether the <lt>fe:ndanls 
had a permanent right mcapal>le of determination by notice. 
The matter has been discussed in rronsiderable dcdail b)" the 
first Court. Though the District Judge purports to come to 
the same conclusion, liis treatment of the subject cannot l>e 
accepted as satisfactory or, indeed, as a compliance with section 
574 of the Code of Civil Procedure. The matter in dispute is 
one of great importance to the parties and deserving of a far 
fuller discussion than the learned District Judge has besfowt^i 
j upon it ; and we cannot accept the few lines in which lie has 
disposed of this part of the case, as a judgment in accordance 
with the law. It is true that this question of the permaneni-y 
of the tenure has not been made a subject of appeal to ns. 
but Dr. Rashbehary Chose very ]>roi)(U*ly has allowi^d this 
question to ho raised as he felt that it- would !h‘ m<‘r<4y taking; 
advantage of a mistake—an unwitt-ing mist-ake— on the part- 
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of the. learned. Judge, Mi\ Justice ' Lai Mohun Doss, if that 
quest- ■ >11 were not discussed 'here ; and it is for this reason 
that 3 have, gone into the question as to how far the District 
Judge has satisfactorily dealt with the topic of the perma- 
nency of the tenure. It is impossible for us in second appeal to 
deal with this matter on the materials before us. At the same 
time we feel that after this prolonged litigation and the expense 
and trouble it has involved, it would be most undesirable to 
sliiit out this question, seeing that both pa,rties desire it to be 
determined in this suit. 

We, therefore, reverse the judgment of Mr. Justice Lai 
Mohtin Doss and set aside the judgment of the District Judge, 
we semi l)a(3lv tlio caise t.o the lower Appellate Court in 
order tliat it iiuiy he (letermined, whether the pcu^manent right 
pleaded and set up by the defendant has been established , 
and if that has not been established, then whether reasonable 
notice has been given entitling the Court to hold that the 
tenancy has been determined. Those are the only points that 
now remain for discussion in the case, and they must be heard 
and determined by tlie lower Appellate Court in the light of 
the foregoing remarks. 

The costs of the Higii Court throughout will abide the 
result. 

This judgment, it is conceded, will govern the other appeals 
Nos. 92 to 94. 

' Mookerjee J. concurred. 
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Appeal allotoed ; 
case remanded. 
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FULL BENCH. 

Befoirs Sir I/aiorencc £f. J&nlcinSy Ghi&f Justice. ^ Justice Stephen^ 

Mr. Justice MooTcerjee, Mr. Justice Ooxe and Mr. Justice Chatter jee. 

BANCHHARAM MAJUMDAR 

V. 

ADYANATH BHATTAOHARJEE.* ; , 

Debt — Succession Gertiiicate---8iiccessio'ri> Certificate Act (FJi of 1889) 

ifi j.ho G-rise oT a debt iu rliw life of i he rfedji\»r vvfiioli di«i u<t*( be- 

ot'Hutt payahie uiitii liis (ieaiJi, ijoii's cajjuoi <d.»rahi a decree vvitiiiu.vt the 

(a’odTiction of a oertificato {iiider ihe <Vniiiritiri Aei. 

Ni^uulhari Roy v. Hissexstiri Knniarl (1) uvorruiod. 

Rkfr.rekc to Full Beneli, 

The order of reference wtis as follows : — 

“ The hfccts of this case are as fallows : — The defeiKlaat, Baiichhararii 
Af ajinadar, borrowed of Madhabaiiuuda Bhattaeharjoe M.s. r>4 aiicl passed to 
hirji a fiaiid-note dated 27th Ashar 3311 (13th Jvilv^ 1904). it been foiuui, 
as a facff, that there "was an agreeineiit between them tliat tlie looiiey was not 
to be pa>^able until the end of Chaiti'a Kill. On the 31sfc Chaiti'a 1311 (iStli 
April 1905) Madhabaaauda died. This suit was brought on 15th Aprii, 1908, 
by the present piaintifTs Adyanatli Bhattacharjee and Kiiladanath Bhatta- 
charjee as heirs of the late IMadhabaiianda. It appears that the 13tli and 14tli 
of April 1908 were holidays, so that the suit was filed within time, if the date 
for payment be taken as 13th April 3905. The Munsif, exercising the poweiB 
of a Small Cause Court, passed a decree in favour of the plaintiffs. The 'defend- 
ant presented a petition to tliis Court and obtained a rule on tivo grounds— 
(5) that the suit was barred by limitation, and (ii) that the plaintiffs could not 
obtain a decree without a succession certificate. The Bench wiio disposed of ; 
that rule remanded the case to the Small Cause Court for a definite finding 
(■which has now been arrived at) when ibe money was actually payable. On 
that turned the question of limitation, which has now been decided in thc^ 
plaintiffs’ favour. They, however, reserved the second question, as it was thei! 
unnecessary to decide it and it miglit inv^olve a reference to a Full Bencli. 1.1 i.e 
contingency which their Lordsliips eontemx^lateil has arisen and the ease lam 
again, come up to this Court on the question of the suecession een irietut* . 
Thw plaintiffs rely -upon the case of Nemdkari Roy v. Hissessuri Kumnri {i) 
in which it was hteld that the Succession {'V.iiiticalf^ Ar( of 1HH9 uH’cr.s uuiv 
to such debts as the deceased could sue upon, dta,i is lo sit\ . dr-bp .-u tuyd!^. 

* .Reference to a Full Benclr in Ci(.il Rule .Xo. 9f:0 of 1909, 

(1) (18,98) 2 a W. is. 591, 
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ia.i.ling due in., liis li.f 0 tLme. With e-H .respect to the Jee.r.?:ied Judges ho. 
decided that ca.se, w© are unable to agree with them on. tliis |:»oint. There 
appears to be notliing in the Act itself to ' warrant such a limited iiieaning 
of th© word debt,” wliil© the effect of such a construction would be in 
many cases to defeat on© of the main objects of the Act, which is to afford pro- 
tection to parties paying debts to the representatives of deceased persons. 
The d©. 6 .mtioii of the word debt ” in section 4 (2) does not, in our opinion, 
jij.stify til© restricted construction put upon it in th© case cited. Taken, as it 
is, throughout th© Act in conjunction with ‘‘securities” as defined in section 
3 (2)' there se©m.s to b© .no good reason for so curtailing the ordinary ineanmg 
of th© word debt.” The view taken in th© case cited has been expressly 
dissented from by Allahabad High Court in th© case of Abdul Karim Khan v. 
Maqhul-un-nissa Begam ( 1 ), th© ratio decidendi of which case commends itself 
to us. Th© ease of Eanchordas Nathvhhai v. Bhagubhai Barmanandas (2) is 
distingiushable. It was a suit for the rent of certain premises which was due 
from April 1889, th© two deceased lessors having died in January 1888 and 
January 1889, respectively, and which, a© Sir Charles Sargent C.J. said, 
* formed no part of their ©states at th© time of their respective deaths.’ 

** W© accordingly refer for a. decision of a Full Bench the question whether, 
in til© case of a debt payable after the death of the creditor, his heirs can sue 
and ol)ta.in a decree witliout tlie production of a certificate iind€>r t he Suecessiosi 
CertiffcatoAct (Vllof 1889). 

.In tins ease ttie amormt at stake is small, but.' the question, is one rJ' very 
genera 1 importance, as the Act is constantly before the Courts.” 
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Bobu Brajendrcmath ChaMerjee. for the petitioner. ' Debt’ 
has not been defined in section 4 of the Successio.ii Certificate 
Act. It mnst, therefore, be taken in the ordinary sense. ‘ His ’ 
in the section refers to debtor: The intention of the Legislature 
is apparent: see clause (2). ‘Debts’ ineliide debts payable 
a.fter death, of creditor. In NemdJtmd Moy y. Bissessari Knnairi 
(3), we are not told why the learned Judges thought that' Ibe 
word. ‘ debt ’ was .not taken in the ordinarjr sense. From the 
meaning of the word, in ■sectio.ns 1 (#), 0 (/), 9 (1), 13 (.7), 16., 
21 {!) and (2), etc.,’ it, is apparent the general nieanmg,.is 
.intended : Abdtd Karim Khcmi y. Mu^td-mi-nissa Begam (1). 

■ .Bobu ' Pra-vash Glimulrar Mitter, for the opposite party. 
The word., used in the Act is ‘ debt ’ and not. ‘ claim.’ ‘ Debt. ’ 
means ascertainable claim and one that the creditor .can .sue 
for : Booth w Trail (4), 

(II (iOOS) I. L, K. 30 Ail. 315. ■ (3) (1898) 2 C W. N. 591. 

(2) 1 1803) L li. R. 18 Bi>m, 394. , (4) (1883) 12 Q. B D 8. 
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'I [J.RNfKiNS C.J, Sec sections (2) mid How, wltlioiit, 
a f.ertiiicate, is a creditor to sue on a proinissorv uuli^ wilh in- 
terest IJ . 

' Perhaps W ebb v. Stmiton (1) is in' your Lordsliip’s ■ laiiid, 

, [Jenkins C.J. CWi you say the debtor was not the de'lH 
of the deceased ?] 

Sabju Sahib t. Noordm Sahib (2) is in niy fayour. On. tlie 
merits, the High Court should not interfere in this case, 

Babu BrajendrmuifJi Ohatterjee, in reply. 

Jenkins C.J. The question rcfcTred for our cle(*isi()ji. is 
wiiether in the case of a del>t |;)ayaJ)le alter tJie death of tlu.^ 
creditor, his lieirs can sue and obta-iii. a decree itlioiit tlu^ 
production of a certificate under the Suee<‘Ssi(Hj ( Vatif irate 
Although the meaning of the reference is rlear, I wonld niysftf 
have preferred to have .made it more f^rcansely applical,d<' to 
the eirenmstanees of this case, and 1 tliink we shonld do t.!iaf 
andtreat the reference as though it ran intlmse t*rms, whether, 
in th€'! cavSc of a debt existing in. 1 he life <J the freditor, lait 
which did not become payable u.]xtil afic't the death of ihe^ 
creditor, the heirs of the creditor can sue and obtain a decree 
without the production of a certificate loider the Succession 
Certificate Act. The case is to be determined on the terms of 
section 4 of the Succesvsion Certificate Act v'liieh says, no Court 
shall pass a decree against a delator of a deceased person for 
}.>aynient of liis debt to a person claiming to bo entitled to tiu^ 
effects of the deceased person or to any part thereof except on 
the production, among other tilings, of a certificate granted 
under this Act and having the debt specified therein. Had it 
not been that there was a previous decision of tin's Court to the 
opposite effect, I should have thought it clear beyond ai’guiiient 
that a debt, such as is described in the reference as amended, 
must necessarily come within the terns of section 4, sub-section 
(I), clause {a). To begin with, there can no <h‘ubt that a 
debt, such as is described, is a debt, fur 1 take it io he well 
CBtablished that a debt is a sum of mu,ney Inch .i.^' now pa \ able 

(l) (ISBSjqi Q. B. D. 51S. (2) I. L, la 22 Mad. KlCi, !I4. 
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or ■will become payable in future by reason' of a present 
obligation, Tliat. is the definition 'given by Lord Justice 
Liiidley in the case of Wehh v. Stenton (1). Why should not 
the ordinary .meaning of the word ‘ debt ’ be ascribed to it in 
section 4 ? I fail to see any reason. If ■ we look at the title 
of the Act, the preamble and the general scope and provisions 
of the Act, it is clear that a present debt, though payable 
future and in the circumstances actually only payable after the 
death of the creditor, is a debt within the terms and operation 
of the Act, 

I, therefore, would answer the reference by saying that in 
my opinion in the case of a debt existing in the life of the cre- 
ditor wdiicli did not become payable in the circumstances until 
after his death, his heirs cannot obtain a decree without the 
production of a certificate granted under the Succession Certifi- 
cate Act, or otherwise complying with the provisions of sec- 
tioii 4 of that Act. Having arrived at this conclusion, it only 
remains for us to consider how we should deal ■with the case. 
Mr. Pravash Chandra Mitter lias asked us not to enforce the 
provisions of the Succession Certificate Aot against him, and has 
drawn our attention to the fact that this is an application to 
the High Court under section 25 of the Small Cause Court Act , 
wdiere iiiterference is a matter of discretion. But this is not 
a matter as between the parties to the suit ; it goes miicli 
further, because if the plaintiff is not compelled to take out a 
certificate then to the extent of that concession made in his 
favour, the general revenue will suffer. Perhaps it wmuid not 
inflict a great loss on the country, still it w^oukl be a departure 
from a general principle in a wrong direction. 

Therefore, we send back the case with the direction that, 
..before a decree is passed in favour of ^tlie plaintiff, he. must 
produce a certificate under the Succession Certificate Act or 
otherwise cpniply with its, pro visions. The date within which 
' such certificate must be produced will be left to the deter- 
mination of the Court against whose "decision this application 
is made. 
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We have then to deal with the costs. We think the pro- 
per order in the circumstances will be to direct that each party 
do bear his own costs of the High Court ; and we make 
this concession in favour of the applicant, because he had the 
decision in Nemdhari Roy v. Bissessari Kumari (1) as a sanc- 
tion for the l i ne pursued by him. The costs before the lower 
Court will follow the result. The costs of the High Court 
will be confined to the present Rule, and we do not interfere 
with any previous order as to costs made by the High Court. 

Stephbjj J. I agree. 

Mookeejee J. I agree entirely in the order which the 
learned Chief Jxtstice proposes to make in this case. 

The short question for decision is, whether the term ‘ debt ’ 
in section 4 of the Succession Certificate Act has a restricted 
meaning as contended by the piaintiff and. a,s held by this 
Court in the case of Nemdhm i Roy v. Bisuc-ssari Kumari (1), or 
whether it has its ordinary legal meaning as contended by the 
defendant and as held by the learned Judges of the Allahabad 
High Court in Abdul Karim Kltan v. Maqbul-un-nissa Begam 
(2). Now there can be no doubt that the word ‘ debt ’ in its 
ordinary legal acceptation means a debt either owing, or accru- 
ing, or, as put in the ease of Webb v. Stenton {Z), it is either a 
sum of money now payable or a sum of money which will 
become payable in the future by reason of a present obligation. 
This view appears to have been taken by the Judicial 
Committee in. the case oi 8yud Tuffiizzool Hossein Khan v. 
Rughoomth Pershad (4), where Lord Justice James describes a 
debt which was payable at a future day as an existing debt 
capable of attachment, whilst a salary, wages, or money claim 
accruing due was not so liable to attachment. In other words, 
the term debt includes both present debt and future debt, as 
observed by Blackburn J. in Tapp r. Jones (15), where an 

(1) (189S) 2 0. W. N. 301. (3) (18S3) 11 Q. B, D. BU, 

(2) (190S) I. L. R. 30 All, 315. (4) (1871) 14 Moo. I. A. 40. 

(5) (1875) B. R. 10 Q. B. 591. 
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actually existing debt payable by iiistaliiients not yet due, was 
treated as an accruing debt, — a view difficult to reconcile with 
the reasoning in Pyne v. Kinna (1), that moiie}^ secured hj a 
current promissory note is not attachable as an accruing debt. 
The view that the term debt ordinarily includes both debts 
owing and accruing appears to have been affirmed in the recent 
case of Edmunds v. Edmamds (2), where reference is made to the 
decision of Chief Baron Bigot in Sparks v. Younge (3), to the 
effect that money not payable until a future date is a debt, 
and does not lose its character of a debt, because of the possi- 
bility that a future state of things may intervene before the 
day assigned for payment and may thus create a valid defence 
against the recovery of the debt ; in other words, a debt is 
no less a debt because it has not yet matured, if it will cer- 
tamly become payable in the future. 

The principle applicable to cases of this description is thus 
concisely stated in the judgment of the Supreme Court of Cali- 
fornia in People v, Arguello (4). Standing alone, the word 
‘ debt ’ is as applicable to a sum of money which has been pro- 
mised at a future day as to a sum now due and payable. If 
we wish to distinguish between the two, we say of the former 
tliat it is a debt owing, and of the latter that it is a debt due. 
In other words, debts are of two kinds : solvendum in 
senfd and solvendum in futuro. Whether a claim or demand 
is a debt or not, is in no respect determined by a reference to 
the time of payment. A sum of money which is certainly and 
in all events payable is a debt, without regard to the fact 
whether it be payable now or at a future time. A sum payable 
upon a contingency, however, is not a debt, or does not be- 
come a debt until, the contingency has happened.’’ Tested in 
the light of this principle, there can be no question that the 
decision of this Court in the case of Nemdhari Boy v. Bissessari 
"KuMOfi (5) is erroneous. Some reliance was placed by the 
learned vakil for the plaintiff upon the decision of the Madras 
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( 2 ) [1904] B S62. 
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Court, ill the- case Sakib (1), 
folbwed by this. Court in Bissesioar Boy v. Durgadas Meliara 
(2), in which it \¥as ruled that a suit for account by the repre- 
sentatives of a deceased partner against another partner is not a 
snit for debt within the meaning of the Succession Certificate 
xAct. The reason for that decision is stated to be that such 
amount is not liquidated ; clearly that does not affect the de- 
cision of the question raised before us. Nor is the view iioir 
taken by this Court opposed to the decision of Sir Charles 
Sargent C. J. in Ranchordas Natliiihliai v. BliagtAliai Parmmian- 
das (3), mentioned in the order of refere;ace to the Full Bench. 
The principle of that case is identical with that of Jo'ues v. 
Thompson (4) where Mr. Justice Crompton held that rent 
not yet due is not an existmg debt, and cannot, therefore, be 
described as a debt accruing. 

Ill my opinion, the view^ taken by the leariied Judges of t,he 
Allahabad High Court in Abdul Karim Khan v. Maqb^uKwn-nissa 
Bagam (5) is clearly well-fou:iided on prineipie and tlie view 
of this Court hiNenidhari Roy v. Bissesaari KiimariiQ) cannot' 
be Jiiupported. 

OoxE J. I agree. 

Chatterjee j. I agree. 

S. M. 


(1) (1S9S) L L. R. 22 Mad. 139. 

(2) (1005) L L. R. 32 Calc. 41S. 

(3) (1893) i. L. R. IS Bom. 394. 


(4) (1858) lELB, &E. ax . 

(5) (1908) L :L. R. 30 AIL 315. 

(6) (1898) 2 a WL ,N’. 5,91. 
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PRIVY COUNCIL. 

DURGADUT SINGH 

V. 

RAMESHWAR SINGH; 

AND 

TARADUT SINGH 

V. 

RAMESHWAR SINGH. 

[On appeal from the High Court at Port William in Bengal.] 

Hindti lato — Maintenance — Grant to junior memhers of family for Maintenance 

— Bahuana ” property, nature of — Power of Grantees to alienate — Custom 

of Darbhanga Eaj — Property not inalienable merely because it is impartible — 

Liability of Bahuana ” to sale in execution of decree — Evidence of Otisiorn, 

Property gi\mterl as ‘‘ ’’ to a junior male member of the Dar- 
})hanga Raj family in lieu of money maintenance was admittedly impartible, 
descending to tlie eldest male heirs of the grantee and being hold and managed 
by the penson to wdiom it descended for the maintenance of himself and his 
family. The Government revenue was conditioned to be paid by the grantee, 
or the person to whom the property descended, not directly to Government 
but through the Maharaja : — 

He/d, that sxieh property, though impartible, was not by reason of that fact 
inalienable. Property so granted may be alienable. 

Udaya Aditya Deb v. Jadahlal Aditya Deb (1), Sartaj Kuari v. Deoraj 
Kuari (2), and Venkata Surya Mahipati Eama Krishna Eao v. Court of Wards 
(3) foil O'Wed. 

Notwithstanding its impartibility the subject of such a grant came, in the 
absence of any special custom regulating itsenjoyment within the pi'inciple 
laid down in M'anye’s Hindu Law*, 7th edition, page 415, paragraph 321, that 
“ ill eases governed by the Mitakshara Law a father may sell or mortgage, 
not only his own property in order to satisfy an antecedent debt of his own, 
not being of an i1 J egal or immoral character . . . and such transac- 

tions may be enforced against his sons by a suit, and by proceedings in 
.execution to, which they are no parties.” 

^Present : Lo,r;d Macnaghten, Lord Atkinson, Lord Collins, and Sir 
Andrew ScoBLE. , 

(!) (ISSI) L L. K. 8 Calc. 190 ; (2) (1888) I, L. R. 10 All. 272, 2SS, 289 ; 

L. B. 8 I. A. 248. ' ' ■'l. R. 15 I. A.' 51, 65, 06. 

(3)71899) L L. K. 22 Arad. 383 ; L. B. 2G I. A. 83, 


P.CA 

1.909 

May 13,14; 
June 29, 
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. SemUe .' I! the male descendant in whom ' pro|)erty so .granted was, for the 
.tame being vested failed to pay the Government revenue a.s stipulated, and the 
Maharaja .was himself obliged to discharge the claim of the. Government, he 
might sue the defaulter for the amount so paid, and execute his decree by sale 
of the property. 

A f ami] y custom to the effect that property granted for maintenance by a 
“ habuana ” grant was inalienable, was held to be not established. 

Absence of evidence of alienation without any evidence of facts which woiil d 
make it probable that an alienation would have been made , cannot be accepted 
as proof of a custom of alienability. 

Sartaj Knari Y. De^oraj K%uiri {!) 

Two consolidated appeals (Nos. 10 and 11 of 1908) from 
two judgments and decrees (10th April 1905) of the High Court 
at Calcutta, one of which (the subject of appeal No. 10) affirm- 
ed a judgment and decree (29th March 1901) of the Subordinate 
Judge of Mozufferpiir ; and the other (the subject of appeal 
No. 11) reversed a judgment and decree (13th July 1903) of the 
second Subordinate Judge of the same Court. 

In the first appeal (No. 10) the defendants, and in the second 
appeal (No. 11) one of the plaintiffs were respectively appel- 
lants to His Majesty in Council. 

Appeal No. 10 arose out of a suit (114 of 1899) which was 
brought on 14th December of that year by the present respond- 
ent, the Maharaja of Darbhanga, to enforce a mortgage deed, 
dated 14th April 1892, executed by the appellant, Durgadut 
Singh, -whereby the latter mortgaged the share of himself and 
his family in certain villages in pergunnah Jabdi. On that 
mortgage deed the mortgagee had, on 11th February 1895 and 
21st August 1896 respectively, obtained two decrees against the 
mortgagor, his sons and grandson (now appellants) for aiTears 
of interest due on the mortgage, and the amount decreed in 
each case w^as declared to be a charge on the property mort- 
gaged. 

Appeal No. 11 was preferred in a suit (89 of 1901) brought' 
on 14th August of that year, in which the plaintiffs (who were 
minors) were the fifth son of Durgadut Singh, one Jibender 
Singh (jiow deceased), and the present appellant Taradut Singh 

(1) (1888) I, L, B. 10 All, 272, 289 ; h. R. 16 I. A. 5i, (ifl. 


'' > , 


1909 

. Dtxbgadut 
, Singh 

; V. , 

Eambshwab 
Singh ; „ „ 

ANB 

TABABXJlf 

Singh 

V. 

Eameshwab 

Singh. 


i ?0L. XXXVI.] CALCOTTA SERIES.' ■ " 

; (a grandson of Durgaclnt Singh), who sued by his mother as next 

|! friend ; and the defendants were the present respondent. Ram- 

eshwar Singh, and Durgadut Singh and his four other sons. Of 
the defendants, however, only Durgadut Singh and the present 
" respondent appeared and contested the suit, in which the 

, ' plaint prayed that the decrees of 11th February 1895 and 21st 

I August 1896 should be set aside on the ground of the negligence 

of the persons who acted 'as their guardians in those suits, and 
• a’lso for a- declaration tha-t the mortgage of Mth April 1802 was 

i invalid, on, the ground that the mortgaged property being haJyn- 

ana given for maintenance 'was not alienable. 

This latter contention formed the main question for deter- 
mination in the present appeals, 

; The appeal to the High Court in the suit, out of which appeal 

I No. 11 arose, will be found reported as Bameshtvar Smgh v. 

I Jibender Singh (!) ^ wdiere the facts are suflficiently stated as 

w'ell as in their Lordships’ judgment on these appeals. In that 
' appeal the decision of the Subordinate Judge that the property 

; was inalienable was reversed by the High Court (RAMPim 

and Caspersz JJ). 

j In the suit to enforce the mortgage deed (the subject of the 

I present appeal No. 10) the same contention was raised by the 
defendants. The Subordinate Judge held {inter alia) that there 
was nothing to show that the property w'as inalienable, and gave 
the plaintiff (the present respondent) a decree. The appeal 
to the High Court in this case was heard by the same Judges 
1 and together with the appeal in the other suit, but a separate 
judgment was delivered, the material portion of which as to 
•j the alienability of the property was as follows 

' The .defendant No. 1 , Dnrgadnt Singh, is one of the relatives of the plaintiff. 

He is the grandson of the common ancestor Maharaja Madho Singh. His case 
is that Maharaja Madho Singh when abdicating in favour of his eldest son, 
Chhattar Singh, made a grant in favour of liis younger son, the defendant 
No. Fs father, Babii Kirat Singh, of certain properties for the maintenance of 
; himself and his male descendants. Now, the contention of the appellant is, 

! that snch property being for maintenance is inalienable. But, unfortmiately, 

there is no evidence either documentary or ora! to prove this contention. 
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Tliore was admittedly a deed granting the habtmna properties in dispute, to 
Kirat .Singh, but it is not produced. It is further adnii.tted that tliere is a copy 
of this grant in existence,, but it has not , been produced. The only document 
that has been put before us is a sanad granted by Maharaj a Madho Singh to^ 
RameshwaK' 0.j|^Q^ttar .Sing on the 18th dime 180.7, which cnntiniis the recital .that ‘a 
AND ' sanad in respect of pergunnah Jabdi has already been granted to Maharaj- 
Taradut kuinar Babu Kirat Singh.’ This is all. 

Singh «« From these w^ords we are asked to reconstruct the grant in favour of Babu 

Kameshwab Singh and to construe it as containing a condition to the effect tliat the 

Singh. property wus inalienabie for over. We are* unable to do this. From tlie 
evidence of the Maharaja and other members of the family, it appears to us to 
be clear that hahuana property was subject to throe conditions : (i) that the 

Maharaja for the time being remained the recorded proprietor of it ; (li) that 
the Govermnent revenue was paid through the Maharaja,; (iii) that, on failure 
of male issue of the grantee, the property reverted to tlie Maharaja. But 
there is no evidence nor any data, from which we can infer that the property 
was inalienable during the continuance of the lines of the grantee and of his 
iiial© issue. Such property might be inalienable according to lamil.y custom, 
but there is no evidence, far less proof, of any such custom pre\'a,iJii:ig In t^his 
suit. 

“ It is also very much against the hypotiiesis of tiie prujjerty being inalien- 
able that this plea was not raised in either of the fjrcwiuus suits, or by the 
defendant Ko. 1 himself in his written statemeiit in this suit. 

“ On liisow-n showing, the defendant No. 1 was willing to transfer the pro- 
perty by means of a usufructuary mortgage transaction, and if he \\as 
competent to deal with it in any one way, tlie t}ieor\- of a iitruted csUdo mu*l 
disappear. It is, also, worthy of note tliat Gowrnmenl revenue p>akl b\’ the 
Maharaja can be realized by suit from tlie holder of hahuana^ whose property 
would then become liable to be sold in execution of tlie tic^ree sci obtained. 

‘‘ It also appears to us that the remote contingent interest rcscr^’cd tc? the 
Maharaja cannot detract from what is, virtually, an absolute estate of the 
grantee and liis male descendants, among whom may be reckoned adopted 
sons. We are, therefore, unable to recognize in these Babuana-hoklers, tlio 
status of protected proprietors who may not contract debts affecting their 
landed property. Again, in the bond in suit there is u <‘lea-r declaration by the 
defendant Ko. i, that — ‘ I, the declarant, my present and future lieirs and 
representatives, have a full joint milhmt riglifc in them (tlie mcatgagi’d 
properties).’ The word milkmi memiB, of course, tlie interest of ii}jatUk\oT 
proprietoj*, and tliis, it seems to us, was all along tlie \ iew taken b\' the dcffaul- 
ants of their rights under the grant of hahumm*'^'' 

The High Court, therefore, dismissed the a,.ppea,L 
On these appeals, 

J., JT.O., and (?. for the .appellants in 

both appeals, eoiitended that on the construetioii of the grant 
the property being hahmm. waB 'mt alienable. The nature 
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of the gi:ai}.t and its object and intention were to be looked at. 
Here the object of the grant was to make sufficient provision 
for the grantee and the male members of his family to enable 
them to niaiiitain their status as Maharaj Kumars or Babns, 
[f the property granted were liable to alienation the very object 
of the grant would be defeated ; it could not have been the 
intention of the grantor that that should happen. The 
Government revenue on the property granted for habmna 
was to be paid by the gi'antee, not directly to the Collectorate 
but through the Maharaj a /the grantor, by which restriction, 
it was submitted, it was intended that the subject of the grant 
w as to remain in the grantor, the grantees only getting the benefit 
of the usufruct for maintenance. From the nature of the 
grant it was meant to be inalienable by the grantee. If the 
subject of the grant were alienable, and alienation was made 
of it so as to greatly reduce, or wholly extinguish, the provision 
made for the maintenance of the members of the branch of the 
family to which the grant was made, the burden of maintaining 
them would, masmuch as they were entitled to be suitably main- 
tained, be thrown again on the grantor, which could never have 
lieeii his intention. The impartibility of the property would 
be also in favour of its being inalienable. [Lord Macnaghtun 
referred to Udaya Aditya Deb v. Jadablal Aditya Deh (1),] 
Reference was made to Gunesh Dutt Singh v. Moheslmr Singh (2,) , 
a case recording a previous litigation in the family to which 
the present parties belonged, w^here the assignment of the Raj 
to the eldest son was only allowed “ on condition of provision 
being made for the younger sons.’’ It was submitted, there- 
fore, that the incidents of the property ware of such a nature 
that the holders thereof for the time being could not have 
absolute and transferable rights and interests therein which, 
they coukl sell or mortgage : and Transfer of Property Act (IV 
of 1882) section 88; Mayne’s Hindu Law, 7th edition, page 
524, paragraph 395 ; EamesMr Bahhsh Singh Y* Arjun Singh (3), 
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(l)(iS81) 1. L. B. 8 Calc. 199; 
L. B. S I. A. 248., 


(3) (1900)1. L. B. 23 AI1. 194; 
L. B. 281. A. 1. 
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Karim Nenseyv. Heinrichs (1) Aziz-tm'‘m'Ssa v. Tasaddtiq 

Husain Khan (2) were referred to. 

It was then contended on the evidence that a custom 
existed in the family that in such grants the subject of the grant 
was inalienable ; -there was a contract as it were that the pro- 
perty should not be alienated, and for a long period it *\¥as never 
alienated. 

Sir R. Finlay, K.C,, DeGrmjther, and E. V. EMis, for 
the respondent, contended that the property was alieiia,ble. 
Impartible propertj" was not inalienable in virtue of its imparti-* 
bility : VenhaM Stirya Mahipati Rama Krishm Mao . Court 
of Wards (3). In the absence of any restriction on alienation, 
the property must be assumed to be alienable. Iso intention to 
restrain alienation was shown by the mode of payment by the 
grantee of the Government revenue : if the condition for pay- 
ment w^erenot fulfilled, and it remained unpaid, and the grantor 
had. to pay it to the. Government, lie eoiild sue the person for 
the time being in possession of the subject of the grant for the 
share of the revenue which had not been paid, and execute 
any decree he obtained by sale of t.lie property granted for 
maintenance. But, if any' restraint on alienations had been in- 
tended, it would have been void as creating a perpetuity ; an 
estate tail was illegal under the Hindu Law* : Tagore v. Tagore (4) , 
Raihkhofi Dasi v. Dehendmnath Sircar (l>), and Transfer of 
Property Act (IV of 1882) section 10, ivere referred to : and 
reference was made to Mayne^s Hindu Law, l‘7tli edition, 
page 415, paragraph 321, as, to the power of alienation by 
the father of a Hindu Joint family, the principles of 'wMctli 
would, it was submitted, apply to the present case. Ko 
custom of inalienability was proved : the fact that there, wns 
no alienation for a long time proved nothing except that there 
Was probably ■ no occasion for it ; certainty it did not show 


(1) (1901) L L. B. 25 Bom. 563 ; 

n B. 28 I, A. 198. 

(2) (i901)j;l. L. B. 23 All. 324 ; 

/ :.,l;b.2sl A.'65. 

(3) (1899)1. L. B. 22 Mad. 383; 

, , L. B* 26 1. A. 83* ■ 


(4) (1872) Jj, B. L A. Sup. VoL 

47, 54, 66, 67, 70 ; 

,9 B. L. R. 377, 396. 

(5) , (1887) I. L. Ev 15 Vah, 409; 
■ B. 1.51 A. 37. 
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custom, tliat tlie property was inalienable. Tlie evidence was 
gone into to, show tliat there had been alienations of the 
property, and that they had been made without any objection 
ever being taken as to the inalienability of the property. ■ 

J. A, Simon^ K.G.^ in reply. The analogy drami between 
an estate in tail and such an estate as that in suit was not 
accurate ; the former could be barred, but the iabuana grant 
could not be. 

The judgment of their Lordships was delivered by 

Lord Atkinson, In this htigation two appeals, numbered 
10 and II of 1908, and subsequently consolidated, have been 
lodged against two decrees of the High Court of Calcutta, both 
dated the 10th April, 1905. 

The first decree, in Appeal No. 10 of 1908, affirmed a decree 
of the Subordinate Judge of Mozufferpur, dated the 29th March, 
1901, pronounced in a suit, No. 114 of 1899, brought by Maha- 
raja Sir Raiiieshwar Singh Bahadur (hereinafter called the 
mortgagee) against Diirgadut Singh (hereinafter called the 
mortgagor) and others to enforce a mortgage, dated the 14th 
April, 1892, described therein, of a certain pergunnah named 
Jabdi. 

The second decree, in appeal No. 11 of 1908, reversed a 
decree of another Subordinate Judge of Mozufferpur, dated 
the 13th July, 1903, pronounced in a suit, No. 89 of 1901, in- 
stituted by Taradut Singh, the grandson of the mortgagor, 
a minor, through Ms mother, Ms guardian and next friend, 
against the mortgagee, the mortgagor (his grandfather), and 
others, to have it declared that the said mortgage was void 
and that the two decrees based upon it hereinafter mentioned 
should be cancelled. 

The mortgage was given for the large sum of Rs. 4,70,858 
8a. 5|*p., repayable on the 15th April, 1897. It reserved in- 
terest 'at the. rate of 10 per cent, per annum, payable on the ' 

1 6th Apr! in each year. Compound interest at the same rate , ^ 
was to be charged in ease of default in -the payment of the 
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interest on the days named,; and. a right was gi¥en to the 
mortgagee to- sne for^ arrears' of interest as they became due. A 
considerable portion of the sum secured was paid in cash to the 
mortgagor, who was then heavily indebted, and the balance 
was paid to his' creditors. The interest having, fallen into 
■arrear, the mortgagee, on the 31st July, 1894, instituted a suit 
in the Court of the Subordinate Judge of Mozufferpur against 
the mortgagor and all the members of the family of which 
he was the head, two of whom wem minors, to recover 
interest and compound interest due on the mortgage from the 
I4th April, 1892, to the 15th April, 1894. Of all the mem- 
bers of the family made defendants the two minors alone 
appeared and pleaded to the effect that the mortgage was 
unconscionable, that it was not executed for necessity, and 
that their shares in the pergunnah as Joint Hindu propc^rty 
should bo released. 

The Subordinate Judge found in favour of the plaintiff in 
the suit on the issues raised on these pleas, and on the 11th Feb- 
ruary , 1 895, gave a decree for the amount sued for. 

The interest due on the 15th April, 1895, having fallen into 
arrear, the mortgagee, on the 12th September, 1895, again 
instituted a suit in the same Court against the same parties to 
recover the arrears. The same defendants appeared and plead- 
ed the same pleas with the same result, that the Subordinate 
Judge found in favour of the plaintiff, the mortgagee, and on 
the 21st April, 1896, gave a decree for the amount claimed. 

The suit out of which the first of the present appeals arises 
was instituted on the 14th December, 1899, by the mortgagee 
in the same Court against the same parties to recover the sum 
due upon the mortgage for principal and interest by sale of the 
mortgaged property. Several defences were put in by the 
different defendants, not only raising the issues already decided 
upon in the two previous suits, but raising, for the first time, 
the issue upon which the decision of these appeals mainl}-, if 
not entirely, turns, and to which the arguments addressed to 
their Lordships on behalf of the parties on both sides were 
chiefly directed, namely, whether the fact that the grant of the 
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pergunnali Jabdi, made originally in 1807 by tlie then head of 
the: family, Maharaja Madho Singh, to his son, Kirat Singh, 
was admittedly a hahumia grant — ^that is, a grant for the main- 
tenance of the grantee and his family, descendible to his male' 
descendants— rendered the property inalienable by the mort- 
gagor, Durgadut Singh, the son of the original grantee, to 
whom it had descended, and the mortgage therefore void. The 
Subordinate Judge delivered his judgment on the 29th March, 
1901, holding that, notwithstanding the fact that the grant was 
a balmana grant, the property was alienable, and the mortgage 
therefore valid. And the High Court, by their decree of the 
10th April, 1905, upheld that decision. 

The second suit was instituted on the 14th August, 1901, 
about five months after the date of the decree of the Subordinate 
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Judge in the former suit against the mortgagor and mortgagee 
and others. It claimed, amongst other things, to have it 
declared that the mortgage of the 14th April, 1892, and also 
the two decrees of the 11th February, 1895, and 21st April, 1896, 
were invalid and ineffectual, and that the decrees should be set 
aside ; and also that the sale in execution of these decrees of 


cerfcain properties, mentioned in the schedule No. 2 attached to 
the plaint, should be set aside, and that the plaintiff's should 
obtain a decree for possession of the same. The fundamental 
gTOiind on which the claim to this relief was based is set forth in 
paragraph 4 of the plaint in these words 

4. That the said pergimnah Jahdi which was given as ‘ hahuana ’ grant 
was given for maintenance of Maharajknmar Babn Kirat Singh and his male 
descendants ; and the said Maharajknmar Babn Kirat Singh or any of his 
iTiale descendants had no right to transfer it ; 

but nothing whatever is alleged in the plaint as to whether this 
inalienability is one of the incidents attaching to all laUiam 
grants of this kind, or is only attached to this particular halm- 
ana gs&rxi by virtue of some custom prevailing in the family or 


tribe to which all the parties concerned belong. 

Neither the grant by the Maharaja Madho Singh, the bead 
of the family, to his son, Kirit or Kirat Singh, nor a copy of 
it -was produced, but an attested copy of a sanad dated the 13th 
Jeth Sudi, 1214 (8th June, 1807) granted by. the Maharaja to 
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- loof" , , Ms eldest son and ' successor .'Sri Chliatar Singii, was produced, 

; DuBGABtTT It coiitaiiis tlio followiiig statement or recital : — 

Singh sanad ia I’espect .of pergiirmah Jabdi lias been already granted to Maiia- 

' :Kameshwar , Kirat Singh, in respect of pergminaii Ptniharpnr Eagho, to 

Singh ; Maharajkumar Babu Gobind Singh, in respect of pergminali Pachahi to 

AND Maharajkumar Babu Eamapat Singh, gi\dng the same to them for their 

Singh * ' maintenance as hahuana grants. Two horses and one elephant for. riding 
' ■ have been given to each. . The said Maharajktmiar the Babus will enjoy the 

Rameshwab daatur and profits of the said pergunnahs. They will continue to 

* ’ pay the Government revenue of the said pergunnahs to you and you will pay 

into the Coilectorate the same together with the Government revenue of the 
Raj, The said Babus will attend upon you properly and you will treat them 
as Babus. 

It was conceded that the lands, or usufructs, gi^anted by 
this hahuana grant to Kirat Singh, the father of Diirgadut 
Singh, were impartible — descending to the eldest male heirs of 
the grantee to be held, or managed, by the person to whom they 
descend for the maintenance of the family— and that, on failure 
of male descendants, they reTerted to the Raj and became the 
property of the Maharaja for the time being, or that the in- 
terest granted then ceased to exist, whatever it might be ; and, 
further, that meanwhile the Government revenue should be 
paid by the grantee, or the person to whom the property should 
descend through the Maharaja. There is no provision, express 
ox implied, that the interest granted should be inalienable. It 
is no doubt impartible— that is to saj^ those who for the time 
being are entitled to be maintained out of it cannot have it di- 
vided amongst them by proceedings in the nature of partition. 
It by no means follows, however, that it is, by reason of this 
fact, inalienable: Udaya Aditya Deb v. JadaUul Adityu Deb ' 

' ' (1), Sarfaj Kuari v. Deoraj Kmri (2) and Sri Maja Bao VmkaBiZ 
Surya Mahifati Rama Krishna Bao v. The Court of Wards (3), 
On the contrary, .these authorities establish that property, 
though impartible, may be alienable. In the present case ■ it ■ 
was almost, if not entirely, conceded by the appellant's counsel, 
indeed it could not be successfully disputed, that, if the male 

■a) (1881) I. L. R. 8 Calc. 199 ; .(2);(188S) 1. L. R, 10 All 272, 288, 289 ; 

-'v;: ' .L R. 151. A. 66.' ■: . 

(3) (1899) n n. R. 22 MaU. 383: L. R. 26 J. A. S3, 
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' descendant in whom the property or interest granted was for 
the time being vested 'failed to pay the stipulated Government 
revenue to the Maharaja for the time being, and the latter was 
himself obliged to discharge the claim of the Government, he 
might sue the former for the amount so paid, and, if necessary, 
recover the amount decreed to him by sale of the interest grant- 
ed for maintenance, since it never could be permitted that the 
subject of the grant should be enjoyed and the condition upon 
which it was made disregarded. 

But an involuntary alienation of this kind, brought about 
by the default of the person in whom the property or interest 
was for the time being vested, w^ould as effectually defeat the 
claims of all the members of the family who were at the time, 
or might thereafter become, entitled to maintenance out of this 
property or interest as would any voluntary alienation of it. 
Yet the main contention of Mr. Simon, on behalf of the appel- 
lants, "was, as their Lordships understood it, this, that every 
member of a family of which a Maharaja, as owner of a Raj, 
was the head had such an inextinguishable right to main- 
tenance out of the Raj that, if the property or interest, the 
subject of a hahua 7 ha grant, made, as in the present case, for 
the maintenance of a particular branch of the family, was per- 
mitted to be alienated, the right to maintenance of the present 
and prospective members of that branch against the Raj would 
revive Mies quotieSj which would be most unjust and oppressive 
to the owner of the Raj, and destructive or injurious to the 
rights of the members of all the other branches ; but no au- 
thority in support of this theory as to the peculiar nature of the 
right to maintenance was cited, and those above mentioned 
refute it. 

The result of the authorities as to the right to alienate is 
thus summed up in Mayne^S Hindu Law (7th edition, page 
415):— 

: In cases governed by the Mitakshara law, a father may sell or mortgage not 
only Ms' own. share but his sons’ shares in family property, in order to satisfy an 
antecedent debt of his own, not being of an illegal or immoral character, and 
. such transaction may be enforced against his sons by a> suit and by 
proceedings in execution to which they are no parties. 
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■Notwithstanding the impartibility of property granted by 
‘d babimia grant, it -comes apparently, in the absence of some 
special , family custom regulating its eiijoyiiieiit, within tl '.s 
principle. Pressed by 'this state of the law, the *4ppeiiani.s 
endeavoured to prove the existence, in the family to wbici'i: t-he 
parties on both sides belonged, of a family custom to the effe^ct 
that property granted for maintenance, by a babumia giawit, 
such as that proved in this case, was i;nalienable. . l.t is not, 
necessary for their Lordships to express a'liy opinion as to the 
legal validity of a custom such as is suggested, tying 'up, as .it 
would, property for, possibly, many generations, l>eeause they 
are clearty of opinion that, not only have the a|)j)cllaiits hiiled 
to prove the existence of this custom, but that the only 
evidence given in reference to dealings with the estate dis- 
proves it: 

‘' The absence of evidence of an aliimation, witliout any 
evidence of facts which avouM make it |>rol>able that an alien- 
ation Avould have been made, cannot he aee<^pted a-s proof of 
a custom of inalienability ” : Sartaj Knurl v. JJeoruj Knurl ( 1 ). 
But in this case numerous instences were proved in Avliieh alien- 
ations of small portions of the property toc).k piac'-e, and i;n not 
a single instance was it proved tliat any objects, on, based upon 
the alleged custom, Avas raised by any one tfj uii actiiaJ, or 
threatened, alienation. It was raised in the present’ suits for 
the first time. 

Their Lordships are, therefore, clearly of opinion lluit boili 
the decreosof the High Court were right, and shouid be altirnn 
ed, and that both appeals should be dismissed, and they will 
humbly advise His Majesty accordingly. 

The appellants must pay the mortgagee's costs of the appeals. 

Appertls dimiisscd. 

Solicitors for the appellants : Downer <£? Johnson, 

Solicitors for the respondent : Sanderson, Adkin , Lee Eddis. 



?0L. XXXVI.] 


calgittta seeiegs. 


955 



APPELLATE CRIMINAL. 

fore Sir Lawrence H, Jenkimi K^GJ^.E.^ Ohief Juniice^ 

Mr, Justice Owipen^z. 

jyOTlSH CHANDRA MUKERJEE 

V. 

EMPEROR> 

Worgery'-^Dishonestly using as genuine Forged Documents — Falsification of 
Accounts — Alteration of Accounts — Indian Penal Code [Act XLV of 1860) 
ss. 465^ 471, 477 A — Peading over Deposition to witness in the presence of the 
Accused or his Pleader — Criminal Procedure Code {Act V of 1898) s. 360-— 
Practice. 

The alteration of accounts so as to show the receipt of a sum of money 
criminally misappropriatod and in order to remove evidence of such misappro' 
priation, is not an offence either under s. 465 or s. 477A of the Penal Code, 
tliere being no intent to commit fraud. 

LoUt Mohan Sarkar v. Queen- Empress (1) and Emperor v. Bash Behari 
Das (2) distinguished. 

Whether or not there is an intent to defraud in any particular case depends 
on the circumstances of the case. 

Section 360 of the Crimina.1 Procedure Code is mandatory. The evidence 
given by a witness must be read over to him in the presence of tJie accused or 
his pleader, and no practice to the contrary can alter the plain words of ilielaw. 

The appellants, Krishna Gopal Sen and Jyotisli Chandra 
Mukerjee, who were postmaster and treasurer, respectively, of 
the Baiikura Head Post Office, were tried before Mr. E. E. 
Forrester, Additional Sessions Judge of Bankura, with the aid of 
assessors, the first under sections 409, 465, 471 and 477Aof the 
Penal Code for criminal breach of trust of E>s. 10 and alteration 
of certain account books and papers in oonnection therewith, 
and the second under sections 465, 471 and 471 A, in respect of 
the same documents. The Judge, differing from the assessors, 
foimd the appellants guilty, and sentenced the postmaster to 

'^Criminal Appeals Nos. 494 aud 514 of 1909, against the orders of 
E, E. Forrester, Additional Sessions Judge of Bankura, dated May 18, 1909. 

(1) (1894) I. L, 11, 22 Calc. 313, (2) (1908) I. L. R. 35 Oaic. 450. 





1909 

J une 3 0, 



9:56 


[VOL. X.XXVi 


1909 

, Jy OTISH 
Chandra 
Mukeejee 

ti. 

Empebor. 


' ' / CALCJDTTA 

t-liree m'oiitlis’ rigorous imprisonBieiit iiiicler section. 4G.9 and to 
tw’O'.yearsV.' rigorous imprisonment under section 465,^ and tlie 
treasurer to 18 months’ similar iniprisoniiient under section 465 : 
no sentences under sections 471. and 477A being passed against, 
either. , They preferred separate appeals which were iiimibered 
494 and 514 respectively. . 

The system of accounts in vogue at the Bankiira Hearl Post 
Office was^ as follows. The treasurer .kept tlie cash and the 
hoolcs of account. Each receipt and disbiirseinent was entered 
by him, as it occurred, in the cash book. At tlie end of the day. 
he prepared a summary shomng the total o,f all. receipts and 


disbursements. The balance wu-s. then striie.k in both the cash 
and summary books. It was the duty of tlie ' postmaster to 
compare the books with the actual cash balances, and both he 
.and the treasurer signed .the .accounts in token of their correct •" 
ness. The case for the prosecution was, tliat on the llih 
January 1909, four sacks of waste-paper forms of the Post Office, 
'.kept in. the custody of ■the postmaster, weiT des|)atched by him 
through a village postman liy rail to oneHarilal of Krishnagur. 

; This fact was discovered during the visit of the Postmaster- 
General of Bengal to Bankura, and an inquiry was set on foot. 
It was alleged that the .a-ceused postmaster, iji order i o cover h is 
failure to credit the proceeds .of the sale of the waste paper 
which., amounted to Rs. 10, on' the 28th January, with the help 
of the treasurer, changed the accounts of the dates between the 
'.12th and the :28th instant...- The. latter re-wrote the cash book 
(Ex. 7) and the summary (Ex. 4) for the period covered by 
these dates. In the former., there now appeared under the . 
date 12th January, a credit -entry, of Rs. 10 for “ waste paper,” 
and in the latter a corresponding entry under the head of 
''miscellaneous receipts.,” which entries were not found in 
the genuine books. The cash book and the summary, as 
re-written, purported .to be. contemporaneous accounts, and 
were signed by both the accused. They were produced by the 
appellant Jyotish before the sub-divisional Superintendent of 
Post Offices during the investigation in the matter of the sale 
of the bags of waste paper. 
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Mr. P.,MiUef 'dbiid Bobu ManmatJia Nath Mukerjee^ for tlie 
appellant Krisliiia Gopal Sen, in Criminal Appeal No. 494. , 
Bahu Khetter Mofmn Sen, for the appellant Jyotisli Chandra 
Milker jee, ill Criminal Appeal No. 514. , 

Mr. Morton, for the Crown in both the appeals. 
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Jenkihs C.J. These are two separate appeals preferred 
hj two acensed who have been convicted and sentenced at the 
Banknra Sessions. The accused in appeal No. 404 has been 
convicted under sections 409, 466, 471 and 47 7A, and he has 
been sentenced to three months’ rigorous imprisonment for the 
offence under section 409, and to two years’ rigorous imprison- 
ment under section 466, of the Indian Penal Code. The accused 
in appeal No. 514 has been convicted under sections 465, 471 
and 477A, and he has been sentenced to one yedii and six 
months’ rigorous imprisonment under section 465, That the 
accused in appeal No. 494 is guilty of the offence under 
section 409 is, we think, clearly established. The judgment 
of the learned Judge on this part of the case is very careful, 
and his reasoning convinces us that his conclusion is correct. 
We, therefore, must affirm the conviction and sentence under 
section 409. But we are unable to uphold the conviction 
and sentence under the other sections against this accused. 
Section 465 prescribes the punishment for forgery ; section 471, 
the punishment for using as genuine a forged document, and 
section 477A for falsification of accounts. For each one of 
thc^se offences there has to be, so far as this case is concerned, an 
inteiit to commit fraud ; and, on the facts that are established, 
it cannot be said that this intent is. made out. The intent to 
commit fraud is said to consist in the preparation of certain 
books with a view to showing that the sum of Rs. 10, which had 
been misappropriated by the postmaster, in fact was received 
on the 12fch of January, whereas the proper accounts did not 
show that that sum was paid. Looking at the case in its broad 
features, the real purpose, 'was not to defraud' but to remove the ■ 
evidences of criine. For that no charge has been framed as 
agaiiivst the accused. It wxmld apparently be, if at all, under 
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sect-ion 201 that such a charge could be framed ; and. as against 
; the 'accused, postmaster, no,such charge would lie, as it has been 
decided more than once that a charge against a principal ofl'ender . 
will not lie under th.at section, nor has there been any charge 
against , the accused treasurer under that section. As ' to' 
whether or not there is an intent to defraud in any particiila.i. 
case manifestly must depend on the actual ,circumsta;iices of 
that case : and the facts now before us are distiiigiiisiiable from 
those in LoUt Mohan Sa^fha;r y. Qmen-Efnfress (1) and Emperor 
V. Bash Behari Das (2), in that here the entry slioy%s that the 
postmaster was liable, and it is a statement of the true ],>osi- 
tion of affairs, whereas in those cases the accounts were framed 
hi such a way as to conceal liability and to present an untrue 
state of affairs : and, this having been put to the hnuMied coun- 
sel on behalf of the Crown, he was compelled to concede that it 
^rouid be difficult for the Crown in tliese eircumstaiK'es to say 
that the intent to defraud in its true legal signiiicance had been 
made out. In our opinion, the learned counsel was }K‘rf€H*tly 
right in the view he took, and we agree with that view. The 
charges, therefore, so far as they rest on an intent to defraud, 
the charges under sections 465, 471 and 477A, fail -with tlie 
result that, as against the postmaster and also as against the 
treasurer, the conviction and sentence under these sections must , 
be set aside. 

The result, therefore, is that the conviction and sentejice 
of the accused in No. 494, the postmaster, under section 4.09 is , 
, affirmed, but his conviction and sentence under the other sec- 
tions.are, set aside ; and the 'treasurer, the accused in No. 514, , 
is acquitted, and we direct his release. 

There is one further point to wliich I would draw attention, 
and it is a matter of procedure in regard to the reading o\’er of 
de^positions as required by section 360 of the Criminal Proce- 
dure Code. In the course of thei-rial, Mr. Morl<»n <111 behalf of 
the Crown a>sked tlmt the evidence given by a witness should 
be read over to him in the presence of tlu^ aceusinl or liis pleader 
as provided by section 360. , To this the learned Jtidge ri'plied 

(1) (1894) 1. L. B. 22 Calc. m. (2) (1908) I. L. E. 35 Calc. 450. 
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that it -would involve a great -w^aste of time. He then said “ the 
section seems to me directoiy and not obligatory. If the wit- 
ness detects a mistake he can come back and say so. This is 
the universal practice iir Sessions Courts: my experience ex- 
tending to about six such Courts. Optima est legum interpret 
consmtudo,^^ I do not agree with this view, for the custom iiidi- 
cated by the learned Judge cannot alter the plain w^ords of the 
Act. Mr. Morton’s application wsbS right, and if, as has been 
represented to us, that section is disregarded in practice, then 
I have no hesitation in saying that the practice is erroneous. 
It has not interfered with our disposal of this case, because 
'we are able to hold, in the special circumstances, that the omis- 
sion is not fatal. But such a departure from the terms of 
the Criminal Procedure Code might lead to considerable em- 
barassment, and place a serious impediment in the proper 
administration of justice, for there are cases in which it has 
been held that, for the purposes of a prosecution on the ground 
of perjury, depositions to which the procedure laid down in 
section 360 has not been applied, cannot be properly used. I, 
therefore, trust that, if the practice exists, it will be discon- 
tinued in deference to the clear direction of section 360 of the 
Criminal Procedure Code. 
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CAsrjiiiSZ J. I agree, 

E. B. M. 
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Before Mi, Jmtice Sharftiddin and Mr. Ui -ltardson. 

SINGER MANUFx4CTUBING COMPANY 

V. 

E-AJA PK.OSAI).’^ 

Pe/mliy Agreement io 'pay a aiiin cerkdn^ hrrach forfe-iim-e of — 

Forfeiture, no relief against, if amount reasonable — Cantriict Act {IX of 1S72} 

B, 74. 

■\\'here there is a stipulation to deposit a sinn , specified as security fr»r per- 
formance of an agi'eoment, the forfeiture of such ilepnsila o?i breach t>f the 
agreement, is not in the natiii*e of a jienalty if the sum dq.-osited is reason- 
able in amount. 

Manian Patter v. The Madras Bailway Company {\) referred to. 

Rule granted, on an application under ^ec.dion 2B -oi tlie 
Provincial Small Cause Courts Act (.IX of P^-^7), to tlie Singer 
Mamifacturing Company (through tln^ir const it utecl agent anc! 
manager, X. M. Patell) th,e plaintiffs. 

Phe facts are as follows : — Hie iiiainliffs a^meed i.n writing 
to let- out to the defe.ndant No. 1, o.fi the hire-pure base system, a 
sewing machine and accessories on the ixdlowiiig terms and 
conditions, inter alia, that the defendant No. I slimiki pay 
to tlie plaintiffs the sum of Rs. 20 at the time of the delivery 
of the machine, and further niontldy pa\’iiie.iits of Rs. 5 to 
ho paid in advance each month for a.- ]ieriod till the mm of 
Rs. 145 shall have been so j)aid for the hire of tlie madiine; 
that at the end of the said period credit •\v<.mld be give].! to the 
defendant No. 1 of the sum of Rs. 20 paid as ahai^said, and no 
further payment by the defendant wouid be necessary , and the 
machine wmild become his propertj’. But no credit would be 
given for the said sum of Rs. 20 unless and until a piircliaae 
•was effected in accordance with the provisions of. the said 

* Civ.il Rule JSTo. 1201 of 1909, agamst the onier II, looker- 

jec, Ollg. Subordinate! Judge of Moughj-r, dal cd .rati, to, l!iod. 

(1) (laoo) I. L. R. 2!t aiud. ] IS. 
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.agreement. Clause (e) of the said agreement was .as follows 19 § 9 . ; 

Wlien the hiring is terminated the machine and acces- Brnmn. 

sories are retTimed.to the owner, the hirer shall not on any 
gi’onnd whatever be entitled to any allowance, credit, retnrn 
or set off for payment previously made.” The defendant Baja „ 
No. 2 guaranteed the due performance and observance by 
the defendant No. 1 of the terms and conditions of the said 
agreement. The defendant No. 1 paid the rent for four months 
only, and, in breach of the said agreement, failed to pay the 
rent for eight months, and to return the machine and accessories 
to the plaintiffs. They, thereupon, brought a suit in the Small 
Cause Court at Monghyr for Rs. 145, which was both the price 
of the machine and the hire of the same for the eight months, or 
for the return of the machine. After the institution of the suit, 
the machine was, by consent, returned to the plaintiffs. 

The Subordinate Judge, vested with the powers of the 
Small Cause Court, decreed the suit in part concluding as 
follows 

“ It is said on plaintiffs’ favour that the payment of Ks. 20 is forfeited to the 
Company according to the terms of the agreement. This, however, appears 
to have been entered as a penal clause and the parties did not, I think, 
understand that it would be strictly followed. I fiiid , therefore, that the 
plaintiffs are entitled to Rs. 20 as hire. This suit is accordingly decreed in 
part with proportionate costs.” 

IVliereupon, the plaintiffs moved the High Court and ob- 
tained this Rule on the defendants to show cause why the order 
of the Small Cause Court Judge should not be modified. 

Mr, Mehta {Bahu Dwarica Nath Mitter with him), for the 
petitioners. The Subordinate Judge held that the deposit of 
Rs. 20 made at the time of the delivery of the machine was in 
the nature of a penalty,' and tried to bring this case under sec- 
tion 74 of the Contract Act. I submit that it is not a penalty , 
and rely on Manian Patter v. The Madras Raihoay Company ( 1) 
and JfaZfe V. I also rely on clause (e) of the contract. 

Bahu Khetter Moha-n Sen^ for the opposite party. The 
agreement was, that after one year the defendant No. 1 was to 
(i) (1905) I. L. R. 29 Mad. 118. (2) (1882) L. R. 21 Ch. D. 243. 
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return, and the plaintifls to accept, tlie machine back. Under 
the contract, the machine could be ])urchased if the d(*fenrJant 
wished to do so ; if not, it could he returned. It a as entirely 
optional for the defendant to do so or not. I'lie delendant has 
paid in all Rs. 40 and, by consent t)f the parties, the intieliine 
was taken back by the plaintiffs. It is not tiieir case to treat 
this as a breach of contract. The clause with reference to the 
Rs. 20 is a penal clause and cannot be enforced under section 74 
of the Contract Act. 

Sharfudoin and RicHAaDSON JJ, Tim is a Rule on the 
opposite party to show cause why the order of the Small Cause 
Court Judge, dated the 19t.h January 1909, sliould not be modi- 
fied. 

The facts are that the plaintiffs, who are agents on behalf 
of the Singer Manufacturing Company, let out under a written 
agreement a sewing machine to the defendant. The agree- 
ment provided, inter alia, that the defendant should pay for the 
hire of the machine a sum of Rs. 5 every month in advance. 
At the time of the delivery of the machine, a sum of Rs. 20 
was jjaid by the defendant to the plaintiffs, and the agxeemeiit 
stated in the preamble that no credit w'as to be given for this 
sum on account of rent unless and until a purchase was effected 
in accordance with other jnovisions. In clause (e) of llie 
agreement there is the following further conditicn : — ‘“"^Vhen 
the hiring is terminated the machine and accessories are 
returned to the owner, the hirer shall not, on any ground v lial- 
ever, be entitled to any allowance, credit, return or set eff for 
payment previously made.” The defendant having failed to 
pay the monthly rent and being still in the possession of tlie 
machine, a suit was brought by the plaintiffs in the Small Cause 
Court. The claim was for Rs. 40 as rent and Rs. 105 as the 
price for the machine. It seems that, after the institution of 
the suit, the defendant erspressed himself as ready to return the 
machine, and the plaintiffs were willing to take it back, and it 
was accordingly returned. The claim for the price of the 
machine was, therefore, not pressed. 
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'A decree has been made' hj the Judge of the Small Cause 
'Court awarding the plaintiffs Rs. 20 on account of rent of the 
machine, the balance of the claim foi' rent being rejected on 
'the ground' that Rs. 20 had aheady been deposited. 

The plaintiffs have obtained the present Rule. 

The question involved is whether the snin of Rs. 20, v/hich 
was paid to the plaintiffs at, the time of the deliveiy of the 
machine, should or should not be taken into account in - deter- 
mining the amount of rent due. 

The lower Court has held that the provision for the forfeiture 
-of that sum was in the nature of a penalty. 

We do not think so. In the case of Manian Patter v. The 
Madras Bailway Company { 1 ) , it was held ' ‘ that neither section 
74 of the Indian Contract Act, nor the principles of law laid 
down in decisions dealing with promises to pay specified sums in 
case of breach of contract, apply to cases of forfeiture, of 
■deposits for breach of stipulations even when some of them 
are but trifling, while others are not such. In such cases the 
rule is that where the instrument refers to a sum deposited as 
■security for performance, the forfeiture will not be interfered 
with if reasonable in amount.’^ 

We do not consider that as regards amount, Rs. 20 was at 
ail unreasonable under the chcumstances, and we thinii that 
the sum of E,>s. 20 is subject to forfeiture under the agreemeirL 

Let the amount decreed to the plaintiffs be increased by 
Rs. 20. 

The Rule is made absolute with costs. 

Mtde absolute. 


MaNC'FAC- 
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CoiiPAis^r 

t), 
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|1) (1905) I. L. R. 29 Mad. 118. 
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MATRilVIONlAL JURISDICTION. 


Before Mr. Justice FkicMer. 

BRIGHT V. BRIGHT.* 

Divorce — Jurisdiction — Fermamiit Besidence ''’-^Divorce Act {IV of 1869) 
s. 3 {1 ) — “ Last resided togetk&F 

In a petition for disso.l iition of marriag-e., \vhero tho hnslxarn! and wife- 
had no permanent residence : — 

Held, that the petition could be entertained bv the CT»rr^ turisdir*- 

tiori over the place where they ‘ last resided toget|-je.r " though f.'tr a sliort period. 

Petition for divorce by tke liiisbaiicL, 

The facts of the case are as follows : The petit ioiier, George 
Edmond Bright, was a Rriilway E.i.igiiU‘er by profession and had 
no permanent residence. He niarried the respondent, Eliza- 
beth, 'at Karachi in 1896,.' and then they .lived together at 
various places in the Bombay Presidency til! l!ie\‘ euiiuy, hi 
December 1901, to Calcutta where they lived at the Grand” 
hotel for about a fortnight, l%iie living tliere, tiiey iiiutiially 
agreed on certain terms to separate and lit'e apart from each 
other. It was alleged by the petitioner that later on he 
discovered that the respondent and tie.* co-rtsj.iondcuit , E, J, 
Simpson, had lived together at certain placets in the Boinhay 
and Madras Presidencies, and 'were still living together at 
Bombay. He, however, presented his petition for cliwwee in 
the Calcutta High Court. The respondent aiH.i the co-re- 
sspoiideiit did not enter appearance. 

Mr. Langford James, for the petitioner. The only iiuestion 
bhat may arise in this case is whether this Court lias jurisdiction 
t/o e'ntertain this petition. No doubt the parties live outside 
the jurisdiction of this Court, but by section 3 (I) of the Indian 
Divorce Act (IV of 1869) the petitioner has an option of two 
Courts, namely, either the Court within the jurisdiition of 
which the parties reside ’’ at'the time of filing the petition, or 

* Original Civil Suit IMfitrlmomai) Xo. G of IDuu. 
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tlie Court ill whose jurisdiction, they last resided together.” 
Tile petitioner may clioose in which of these two Courts he may 
bring his suit: Matnagiri Pillai v. 8yed Mavutkan (l).^t,:.The i 
■ words of section 3(1) of the Act are within whose Imisdiction 
the' husband and wife reside or last resided together!^ It is 
not necessary to contend that there was any fixed residence 
such as might have to be proved in cases under other Acts 
where residence must he shown. The words are tantamount 
to “ last cohabited together^’ : Rattigan on Divorce, page 22. 
If it is necessary to show some residence, then there are cases 
which show that in the absence of any fixed home a man must 
be taken to reside at the place where he is in fact living at any 
time : Morris v. Bamngartm (2), Ferimndez v. Wray (3), In re 
DeMomet (4), Alexander v. Jones (5),. Lawrence v. Ingmire (6), 
Jogendra Nath Banerjee r. Elizaheth Banerjee (7). 

Cur, adv, vult. 

Fletchbe J. This is a petition presented to the Court by 
the 'petitioner for the purpose of obtaining the dissolution of his 
marriage with the respondent on the ground of her adultery 
w4th the co-respondent. 

At the hearing, I was satisfied with the proof -of the adii,ltery 
and also with the reasons given for not bringing the suit earlier. 

The only question on, which I reserved judgment w’as.as to 
the -jurisdiction to make a decree. 

Now, the only peirod during which the petitioner and the 
respondent resided together in Calcutta was for a period of 16 
or' 17 days in the month of December 1901 when they finally .. , 
separated. Prior to that, the petitioner and the ' respondent 
had cohabited together at Raigarh, and if the petition had been 
presented when the parties were living together at Raigarh, 

'it would have had to be presented to the. High Court at 
Bo.mbay. 

(1) (1S96) I. L. E. 19 Had. 477. (4) (1894) I. L. R. 21 Cal. 634. 

(2) (1865) Coryton 152. (5) (1866) L. R. I Ex. 1,33. 

(S) (1900) I. L. R. 25 Born, 176. (6) (1869) 20 L. T. 39i. 

(7) (1898) 3 C. W. N. 250. 
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At the time .of the. presentation of the present petition, the 
petitioner, the respondent and co-respondent were all resident 
in- Bombay. ^ 

' / The petitioner, however, says 'timt the Iiidiaii Divorce Act 
gives Mm an option of either bringing liis suit in tli€" High Court 
at Bombay as the place where the Inisbaiid and wife '' .reside/" 
or in this Court as being the High Court of tJie plaec-^ where the 
parties “ last resided together."’ 

I have, therefore, to consider whether the .liusba-iid and wife 
“ last resided together ” during the short visit to the Grand 
Hotel, Calcutta, in December 1901. 

I have come to the conclusion, not without some hesitation, 
that in tMs particular case the parties did last reside together 
in Calcutta. This, I think, is one of those cases where the 
husband and wife never had a permanent residence. The 
petitioner -was engaged as an Engmeer on Railway and liis 
habitation seems to have changed very freqiieiitlv. It is diffi- 
cult to say which of the many places- at tvhicli he' dw‘e.it before 
he separated . from his wife, in 1901, wm Ms Vresidence ’ or 
last residence’ except on the basis that this is one. of the 
where the actual abode for the time being is tiie only residence. 

I accordingly hold that the .husband and tvrfe ' last resided 
together ’ in Calcutta a.nd pronounce a rleerea /:*/:;/ i'lrr !u- 
tion .of the maniage .between the pethlouer iini the reypoiidt^iit. 

' ,x4s there is no- evidence that the co-respondeiit wni.^ ar\i.'are 
that the respondent w^as a married wn>iiia'ii before the riling of 
.the 'petition, I cannot make any order for cost:s against him 

. Attorneys for .the petitioner ■: Leslie 

s. -c. B. . , 
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SECRETARY OF STATE FOR INDIA 1009 


: \ ' - , V. ' ' • ■ ' 

INDIA GENERAL STEAM NAVIGATION AND RAILWAY 
COMPANY. Lt>. 


P.O.' 
July 1, M 


[On appeal from the High Court at Fort William in Bengal.] 

Gompensation--~--Land Acquisition Act (i of 1894) — Amount of Compensation 
pay Me for land on left hanh of river Hooghly near Calcutta required for pur- 
poses of the Fort Commissioners of Calcutta— Judgment in former land acqui- 
sition case regarding land in the vicinity, and amount awarded therefor-— 
Review hy High Court of valuation hy Special Judge, 

In this ease wliich related to the amount of compensation payable to the 
owners of certain land on the left bank of the river Hooghty near Calcutta, 
which had been acquired by the Government of Bengal mider Act I of 1894 for 
the purposes of the Port Commissioners of Calcutta, the High Coiu’t did not agree 
with the scheme of valuation mad© by the Special Judge, and had increased 
his award relying upon the prices paid for a piece of land in the vicinity in. 
previous land- acquisition proceedings as affording a guide to the amount of 
compensation to be awarded in the present case. And on appeal by the Govern- 
ment, it was contended that in doing so the High Court had wrongly disregarded 
the great ©xperiene© of the Special Judge and had given undue weight as evi- 
dence to the decision in the former case, in which it was said that the land was 
so essentially different in area, locality, and special and peculiar advantages, 
that no deduction could foe drawn from the amount awarded for it which would 
b© of any us© in estimating the value of the land now in dispute. Thek Lord- 
sHps of the Judicial Committee holding that no good ground for such a con- 
tention" had been established, dismissed the appeal. 



Appeal from a decree (11th April 1906) of the High Court 
at Calcutta which Taried a decree (11th January 1905) of the 
Special Land Acquisition Judge of the 24-Pergunnahs, made 
in Land Acquisition Case No. 200 of 1903. 

The party opposing the award of compensation for the 
acquisition of the land was the appellant to His Majesty in 
Council. 


^Present: Cobb Macnagmten Lobd DtrisrEBm, Lobb CoBLms,^ S .tb 
Akbbew Scoble, and Sib Abthub Wibsok. 
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The matters in dispute between the parties arose out of 
the acquisition by the Grovernment of Bengal, under the 
powers conferred by Act I of 1894, of the premises Nos. 6, 7 
and 8, Garden Reach, in the suburbs of Calcutta, for purposes 
connected with improvements at the Kidderpore Docks proposed 
to be made by the Port Commissioners of Calcutta. 

The facts and findings of the Special Judge are sufficiently 
stated in the judgment of the High Court. (Me. Justice 
Rmcpani and Me. Justice Ashutosh Mookbejee) now 

appealed from, which was as follows ; — 

“ This is an appeal against a decision of the Special Land A.cqiiisitioii. Judge of 
the 24-Pergiinnahs in a reference made to him under section 1 8 of Act I of 1894. 
The land in dispute is 63 biglias in area, situated on the Garden Reach Road 
and hearing the numbers 6, 7 and S. It has been acquired at the instance of 
the Port Commissioners for improvements at the Kidderpore Docks, and for 
the accommodation of their workshops at Garden Readu The claimants ai‘e 
one Mrs. Malcolm and the India General Steam Navigation and Railway Com- 
pany. The first claimant raised only a question of apportiomueat. The 
second claimant objected to the valuation of the Collector who had estimated 
the value of the land at Bs. 500 per cottah, had allowed Rs. 1,31,060-2 for the 
structures on the land, and Rs. 500 for removal of moveables. After deducting 
the capitalized value of the Government revenue and adding 15 per cent, for 
the statutory allowance, the net amount .awarded by tlie Collector was 
Rs. 7,57,024-12-9. 

‘‘ The Special Judge appraised the land as follows; — 

“ He regarded it as apportioned into blocks, and roads constructed tlirough 
it, which in his opinion would occupy nine bigbas of the area. He then divided 
it into belts of river frontage, fiim and lov' land, valuing the first class at 
Rs. 1,20,960, the second, as if it paid a rental of Bs, 0 per eottah per month 
( =»Bs. 5,18,400) , and the third class, as if it paid a rental of Rs. 3 per per 

month (=Rs. 34,560). He further allowed a sum of Rs. 25,000 for the value 
of the position of lands so that he altogether allowed the claimant Rs. (>,83,920 
for the land. 

“ He still fui’ther allowed Bs. 20,000 for the materials of the buildings on 
the land, for they would, in Ms opinion, have to be removed, if the land ^vere 
divided into blocks, and roads constructed through it. He gave the same 
amount as the Collector for the removal of movables, viz.^ Rs. 500. Rs. 3,961 
for a pontoon, and certain jetties and shear-legs. After deducting the 
capitalized value of the Government revenue at 20 years’ purchase and 
adding the statutory allowance, he awarded to the claimants Rs. 64,594-11-11 
in excess of the Collector’s award or Bs, 8,11,619-8-8 in all. 

“ The India General Steam Navigation and Railway Company nowappeala 

“ Mr, Garth on their behalf objects to the system of valuation adopted by 
the Special Judge and claims Re. 6,79,349-2-3 in excess of the sum awarded 
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by til© Judge. According to the particulars of the Company’s claim, a sum, 
of Rs. 10 , 70,000 is claimed for the land at the rate of Rs. 1,000 per eottah, 
Rs. 90 , 786 - 10-0 for the buildings on the premises Ho. 6, Rs. 22 , 937 - 12-0 for 
the buildings on premises Ho. 7 , and Rs. 52,186-7-9 for the buildings on the 
premises Ho. 8, Garden Reach Road, Rs. 90,000 for the jetties, pontoons and 
shear-legs, total Rs. 13 , 25,910 and the statutory allowance at 15 per cent, on 
this sum. 

“Mr. Garth’s objection to the Special Judge’s system of valuation are — 
(i) that he has over-estimated the area of land necessary to be set apart for 
roads ; and (ii) that he has under-estimated the value of the land, and over- 
looked the fact that by the opening up of the land by means of roads, the land 
would practically all become frontage land. 

“ He relies in support of his claim for the valuation of the land at Rs. 1 1,000 
per cottah on — (1) the fact that the Port Commissioners, when they sold cer- 
tain land, at the WatganJ Pumping Station, which is not very far from the 
disputed land, to the Calcutta Municipal Corporation, charged them at tiie 
rate of Bs. 3,300 per cottah, (2) on an opinion expressed by Mr. Apjohn, the 
former Engineer and Vice-Chairman of the Port Commissioners, that one- third 
of the premises Hos. 6, 7 and 8, Garden Reach, was worth 5 lakhs, (3) on two 
judgments of this Court as to the value of land in the neighbourhood, (4) on 
certain awards of the Collector for similarly situated lands, (5) on certain con- 
veyances and a lease of lands not far from the lands acquired, (6) on evidence 
of rents paid for land in the neighbourhood, and (7) on the evidence of certain 
expert witnesses. On the other hand, the Port Commissioners contend that 
the land they have now acquired is to the south of the Kidderpore Docks, and 
therefore of admittedly less value than land to the north of the docks, to which 
all the awards, conveyances and leases (except one) produced by the claimants 
relate, and (2) on certain conveyances and leases of land to the south of the 
docks, on the same side of the docks as the premises Hos. 6, 7 and 8, 
Garden Reach Road, and (3) on the evidence of their present Engineer Mr. F. 
Palmer. , 

“ W© must admit that there is much force in Mr. Garth’s criticisms of the 
the Special Judge’s system of valuing the land. It is impossible for us to say 
how much land would require to be left for roads. There is no e\ddenc© in this 
point. Mr. Beaclicroft’s conjecture that it would be proper to leave nine bighas 
out of account as required for tliis purpose may be right or may be wrong, but 
without the evidence of an Engineer on the subjeet'we can form no definite 
conclusion on this point. Similarly, there are practically no data on which 
we can check his division of the land into belts of frontage, firm and low land, 
or his valuation of the frontage land or of the firm land at Rs. 9 per cottah, the 
low land at Bs. 3 per cottah, and the dock basin and tank land at half rates. 
We can only say that comparing the rates allowed by him with the rates men- 
tioned in the conveyance and leases produced by the claimants they appear to 
b© inadequate and below the rates to which, in our opinion, the claimant com- 
pany is justly entitled. 

“ We do not attach much importance to the sale of the land for the Watganj 
Pumping Station by the Port Commissioners to the Calcutta Miinieipsi 
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Corporation at tho rate of 'Rs. 3,300 per eotfcali. „ The, , Mmiidpality .urgently 
required a small area of land in that particiilarlocality for a Pumping Station ; 
no 'otherland than the land the Port Commissioners had to sell would moet^, 
their requiremersts ; so the Port Comtnissioriers clearly, took advantage of the 

Bliinicipality'’s, exigencies and made them pay a fancy price. 

“Nor do we consider that we can, regard Mr. Apjohn as having definitely 
valued a third of, the premises 6, 7 and 8, Garden Reach, Road, at 5 lakhs of 
rupees. It appears that IMr. Apjohn and Mr. Ashton of the firm of Messrs. 
Kilburn and Company had some informal conversation on the subject of this 
land. Both gentlemen seem to have been endeavouring to asctirtaia the views 
of the other, Mr. Apjohn led iVIr. Ashton to think, he woifid recommend to the 
Port Commissioners to buy one-third of the premises at this figure ; but it does 
not appear certain that Mr. Apjohn, when officially approached on the subject, 
would have made any such recommendation, or that the Port Commissioners 
would have accepted such recommendation, if made to them. 

“ The judgments of the High Court relied on by the claimant are two in 
number, one dated the 13th August 1903 when the Cliief Justice and Bfc Justice 
Geidt awarded Rs. 950 a cottah for certain frontage, and Rs. 550 a cottali for 
certain back land situated at the junction of the Watganj and Garden Reach 
Roads, ie., for land in a very favourable sitimtion and on the Calcutta 
side of the docks. The other judgment is on© by Hailngton and Brett JJ., 
dated the 18th June 1903, awarding Bs. 375 per cottah for land on the south 
side of the docks. This land faced the Mithapul^ur Road, which coiiiiects the 
Garden Reach vdth the Circular Garden Reach Road. The awards were for 
the premises 11, 12 and 13, Garden Reach Road, whieli are situated very near 
the land which is the subject of contention in this ease, and with eonsKierable, 
if not exactly similar, advantages in the w^ay of river frontage. A rat© of 
Rs. 240 per cottah was awarded for No. 12, Garden Reach, and Rs. 495 per"' 
cottah for the adjoining premises^ There appears to be no satisfactory explana- 
tion forthcoming of the difierenc© in these rates. 

“ The rates specified in the conveyances relied on by the eMmaiit also 
vary in an extraordinary maimer — ^running from Rs. 1,000 to Rs, 8,000 per 
cottah.. But as the Judge points out, these conveyances are for sma-II pieces of 
land situated in the, populous quarter of Watganj on the Calcutta side of the 
docks. The lease is at the rate of Rs. 4-8-0 per co'ttali, but a bonus of Rs. 1 ,00C 
was paid which raises the rental to abotit Rs. 8 per cottah, 

“ Then, evidence has been given of rents paid in the neighbourhood. The 
indenture in favour of Messrs. 'John King and Company, dated the 31st March 
1904, shows that certain land on the Calcutta side of the docks was let to this 
firm at a rental of about Rs. 6 per cottah. The ©videnco of the witness, Hari 
Mohan .Ghose, shows that he. pays rent for land on the south side, of the docks ai 
the rate of Rs. 4 per cottah. 

“ The valuations made- by the expert witnesses cited by the claimant also 
differ very greatly. Mr. Warwick values the road and the river -frontage land 
at Rs. 1,000 per cottah: and the interior land at Bs, 800 per cottah, Mr. Owen 
values the high land at Rs: 1,000. per : cottah and 'the interior land at Rs. 800 
per cottah. Mr. Owen values the high land at Rs, 900 per cottah and the 



VOL. XXXWl.] 


GALCUTTA SERIES, 


971 


'sloping" and tank land , at Rs. 460. Mr. Stevens divides ' the whole land 
into two. portions, and' gives Rs. 1,000 per cottah for the river side portion, and 
Bs.; SOOper cottalifor-4he road side portion with lower rates for tank and low 
lands.' Mr. , Aitken; values the high land at Rs. 800 per cottali. Now, these, 
gentlemen are all expert w,itnesses. We are familiar with their names. , They 
appear in almost every land acquisition case, either for the one side or the other. 
They have of course special knowledge of the value of land in Oelcntta and its 
neighbourhood, but we can only say that we consider they have in their valua- 
tions estimated the lands at somewhat above the maximum rates fairly pay- 
able for it. It is unnecessary for us to allude to the scheme framed by Mr. 
Warwick for the laying out of the land to the best advantage. The Land 
Acquisition Judge, Mr. Beaclieroft, has sufficiently criticised this scheme and 
pointed out the defects that are inherent to it. 

On the other hand, the Port Commissioners have given evidence of much 
lower rates of rent being paid to them by their tenants. The rents paid to 
them vary from 8 annas per cottah upwards for lands both to the north and 
south of the disputed land.' 

They also produce a large number of conveyances of lands more or less to 
the south of the premises 0, 7 and 8, Garden Reach Road, the prices paid for 
which vary from Rs. 148 per cottah to Rs. 296 per cottah. This higher rat© 
was paid for 46, Garden Reach Road, which is the farthest away from Calcutta. 

We may mention that we are informed that the alleged sale of the Shibpur 
College, which the Judge discusses in his judgment, has not taken place. 

Mr. F. Palmer, the present Engineer to the Port Commissioners, deposes 
that in his opinion the proper value of the acquired premises is Rs. 400 per 
cottah which would seem to us to be much too low a rate for the land. 

It is clear, however, we consider from the evidence adduced on behalf of 
the Port Commissioners, that land on the Calcutta side of the docks is much 
more valuable than on the further side. This may be partly due to the obstruc- 
tion caused to passers-by owing to the constant and prolonged closure of the 
Swing Bridge at the docks ; but also to a great extent to the fact that the land 
on the further side of the docks is more sparsely populated than the land on the 
Calcutta side and is in every way less favourably situated for business 
purposes. 

” In these eircumstaiioos w© must admit w© find it most difficult to appraise 
accurately the value of the premises Nos. 6, 7 and 8, Garden Reach Road 
But basing our valuation on the evidence given in this case on both sides and 
taldng into consideration such evidence, as to rates of rent, sales and awards, 
w© are Inclined to value the land at very much the rates given by the learned 
Chief Justice and Mi. Justice Geidt for the land taken up at the comer of the 
Watganj and Garden Reach Roads. This land is very near, if it is not the 
nearest land, to the* subject of this reference, of the value of which we have 
evidence. This land is no doubt to the north of the docks and nearer Calcutta 
than the lands now the subject of enquiry ; but on the other hand Nos. 6, 7 and 
8, Garden Reach, have greater advantages in the way of river frontage. The 
learned Chief Justice and Mr. Justice Geidt gave Rs. 950 per cottah to the 
front and Bs. 550 per cottah for the back land, «.e., Rs, 750 per cottah on an 
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average.. . We.CQiisider we should give this average rate, for the linn laud of.; the 
premises 'Hos. 6, 7 and 8, Garden Reach, irrespectively .of its situation, i.e., 
whether front or back, but we think we should give only half this rate for the 
dock, basin, and tank land. Two of the expert witnesses on the side of the 
claimant, Mr. Stevens and Mr. Owen, give lower rates for the dock basin, and' 
tank land and the Special Judge proceeds on the same principle. 

** As for the buildings, we think, we should allow the claimant the sum of 
Rs. 1,31,050-2-0 which was the Collector’s estimate of their value. The claim- 
ant is also entitled to Rs. 500 as allowed by the Collector for the removal of 
movables, Rs. 3,961-0-0 'for the value of the jetties, pontoon and shear-legs, 
to the valuation of which no exception has been taken during the hearing of 
this appeal. From the amount must be deducted the capitalized value of the 
Govermnent revenue at 20 years’ purchase. The claimant is, of courso, entitled 
to the statutory alli^ance of 15 per cent, on the amount of compensation 
awarded and to costs in proportion in both Courts. We decree tlie appeal to 
this extent accordingly. The cross-objections were not pressed.” 

On this appeal, 

Cohen, K.G., DeGrmj&er, K.C., and .4. ikf. Dunne, for 
the appellant, contended that the High Gourti proceeded on 
an erroneous principle in adopting as the basis of valuation of 
the land the value put in previous land acquisition proceed- 
ings between different parties, in connection with an entirely 
different plot of land, and irrespective of and without regard 
to essential elements of dissimilarity in regard to area, 
locality, and special and peculiar advantages. The judgment 
in the previous case relied upon by the High Court was not 
evidence in the present case of the value of the land in dispute. 
The land to winch that judgment related had, by reason of its 
position in a highly congested business area at the junction of 
two main traffic thoroughfares, a special and extraordinary 
value, and it had nothing in common with the land now in 
question which could form the basis of comparison between 
the two in estimating their respective values. In so acting 
erroneously the High Court had disregarded evidence relating 
to other land which in respect of proximity and advantages 
was more similar to the land now in dispute than that covered 
by the decision relied upon by the High Court. The value 
of the land in question ought to have been based on the 
evidence adduced in relation to the value of land on the 
west and south sides of the docks which as regarded area, 
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proximity 5 ’ and general advantages was shown' to possess veTj 
similar conditions to that now in question. The High Court 
when valuing the land on the abovementioned basis erred 
also in awarding to the respondents in addition the value of 
the existing buildings otherwise than aS' .old materials the 
value of which had been agreed upon as Rs. 20,000. Finally, 
the High Court was in error in setting aside the scheme of the 
Special Judge in ascertaining the value of the land on a rental 
basis, and had ignored the fact of his special knowledge in 
connection with such valuation. The date of the declaration 
of requirement of the land (20th January 1903) was the date 
to be considered in valuing the land. Reference was made 
to the Land Acquisition Act (I of 1894), sections 11, 15, 18, 19 
and 24 : Secretary of State' for Foreign Affairs v. Gharlesworth 
Filling dh Go, (1) and Premchand^ Biirral v. Collector of Cal- 
cutta (2), a case under the former Land Acquisition Act (X of 
1870). 

Sir Robert Finlay^ K.G., Sir Alfred Gripps, K.C,, and 
Kewworthy Browns for the respondents, contended for the reasons 
given in the judgment of the High Court that the amount of 
compensation allowed was not excessive, and that the valua- 
tion arrived at by the High Court- should be upheld. Reference 
was made to Ezra v. Secretary of State for India (3) and Land 
Acquisition Act (I of 1894), section 40. 

Cohen i K,0,^ repHed. 

The judgment of their Lordships was delivered by 

Loei) OoMsms, This is an appeal against a decree of 
the High Court of Judicature at Fort William in Bengal, dated 
the 1 1th April , 1906, and made in appeal No. 58 of 1 905 , which 
varied the decree of the Special Land Acquisition Judge of the 
24-PergUBnahs, dated the 11th January, 1905, and made in 
Land Acquisition Case No. 200 of 1903. 

(1) (1901) I. L. R. 26 Bom. 1, 16,17, 24 ; (2) (1876) I. L. R. 2 Calc. 103. 

L. R. 28 I. A. 121, 130, 141, (3) (1905) I. L, R. 32 Calc. 605 ; 

n. R. 32 1. A. 93. 
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The. , question .relates to tto amotint, of co.nipeiisatioii pay- 

able to the omiers of certain land on the left bank of the 
Hooghly, near Calcutta, which has been acquired by the Gov- 
ernment of Bengal under Act I of 1894 for the purposes of the 
Port Commissioners of Calcutta. 

The respondents to this appeal were owners of some por- 
tions, and lessees of other portions, of the land in question. 

On the 12th June, 1903, an award was made by the Land 
Acquisition Collector under section 11 of the said Act of 1894, 
in which he assessed the compensation payable to the parties 
interested in the said premises at a sum of Rs. 7, o7, 024- 12-9. 

The claimants (respondents) filed a petition of objection 
to the said award and required the matter to be referred by 
the Collector for the determination of the Civil Court. The 
matter accordingly came in due course before the Special 
Judge of the 24-Pergunnahs appointed to hear and determine 
oases arising out of proceedings under the said Act, who allowed 
a sum of Rs. 64,594-11-11 in addition to the sum awarded by 



the Collector. 

Against this decision the claimants appealed to the High 
Court. That Court, in a very careful judgment reviewing the 
earlier awards and comparing the prices realized on sales 
of lantl in the neighbourhood, having regard to the special 
advantages of, or drawbacks to, their respective situations, 
and having heard the evidence of experts on both sides, came 
to the conclusion that the total compensation due to the 
claimants ought to be increased to the sum of Rs. 10,13,691-8, 

It seems to their Lordships that there is no question of 
principle involved in this appeal. In fact, the main argument' 
of the appellant is a practical denial of the right of the High 
Court to review the findings of the Special Judge, whose great 
experience in such cases, they suggested, ought to outw'eigh 
all other considerations. Indeed, when one comes to close 
quarters with their objection to the decision, it seems to resolve 
itself into no more than this, that the Court gave undue weight 
to the prices paid on the sale of a particular piece of land 
in the vicinity as affording a guide to tbe compensation to be 
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awarded in tlie case before them. ,Tt is by no means clear to 
their Lordships that there is any good ground for this sug- 
gestion. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitor for the appellant : The Solicitor^ India Office. 

Solicitors for the respondents : Morgan Price ds Co. 
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APPELLATE CIVIL. 


Before Mr, Jiistioe Stephen and Mr. Justice 

NIRAD MOHINI DASSI 

V, 

HIBADAS PAL DEWASIN.* 

rlindu Law — ShehoAtahip — Alienatimi of Shebaitship^ inter vivos. 

An aliesiation {inter vivos) of the office of shehait, by an arpannamdhy to a. 
closely eomieeted member of the family who seems to have more interest in 
the worship of the idol than an 5^ one else, and without any idea of personal 
gain, is valid under the Hindu law. 

Maneliarmn v. Pra-mliankar (1) followed. 

Eajeshwar Mnllich v. Gopeshwar Mullielc (2) distinguished. 

/{/letter Olmnder Ghose v. Hari Das Bundopadhya (3) and Eajaram v. Gonesh 
(4) referred to. 

■ Second Appeal by Srimati Xirad Mohini Dassi, the de- 
fendant Xo. 2. 

; The plaintiff, Sliibadas Pal Dewasin, sued to establish his 
title . and to recover possession of the land held in hhas by 
partition, and of a certain share of the paZa of the Billeshwar 

ThahuPs sJieha,. 

,.\]:)peal from Appellate Decree, No. 1520 of 1907, against the decree of 
Aghore (;‘liaiidra .Hazra, Subordinate Judge of Burdwan, dated April 15, 1907, 
eoiifiruiing the decree of Saroda Prasad Banerjee, Munsif of Katwa, dated 

July 30, 1906. 

(1) (IS82) I. L. B. 6 Bom. 298. (3) ^890) I., L. B. 17 Calc. 557. 

(2) ^ 1 907) L L. B. 35 Calc. 220. (4) (1898) X. L. B. 23 Bom. 13L 

124 
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The facts are as follows The plaintiff was the owner of a 
certain share of the property in dispute and, as reversioner, 
was entitled to the shares in future upon the death of his 
co-sharers. The defendants, except the defendant No. 2, were 
joint shelails with the plaintiff in succession to their predeces- 
sors in interest. Under a deed of arfannamaJi executed by 
the defendants Nos. 5, 6 and 7, who were residing at a distant 
place from the place of worship, in favour of their maternal 
uncle (the plaintiff), the plaintiff became further entitled 
to these defendants’ shares in' the pato of the said Thahur'^s 
sheba. Upon the defendants Nos. 1 and 2 resisting the plaintiff' 
from getting possession of the said shares of the defendants 
Nos. 6, 6 and 7, the plaintiff brought this suit. 

The defendant No. 2 contended, inter alia, that debuttar 
property and sheba were not partible by the Court, and that the 
arpannamah was collusive, fraudulent and illegal. 

The Court of first instance decreed the suit in part declaring 
the plaintiff’s title to the sheba of the Tkahir ; and on appeal, 
the learned Subordinate Judge affirmed the judgment of the 
first Court, holding that the ofiSce of shebaii was alienable. The 
defendant No. 2 appealed to the High Court. 


Bahi Khetter Mohnn Sen, for the appellant. 

Babu Naliniranjan Chatter jee, for the respondents. 

Cv.r. aim. mdt. 


Stephen and VisrcEifT JJ. The plaintiff, respondent in 
this appeal, sued for certain shares in the pala of a Thakur's 
sheba, z-aA in the property appertaining thereto. His claim is 
based on an arpannamah executed in his favour by three 
of the defendants Nos. 6, 6 and 7. He is at present an 
eight-anna owner of the property in dispute, has a reversionary 
interest in |th of the remainder, and is the maternal uncle of 
defendants Nos. 5 to 7. It is assorted in the plaint, and appears 
to be the case, that the plaintiff owing to his place of residence 
and other advantages could perform the sheba of ihe Thakur 
much better than defendants 5 to 7, and that this was a 
reason for the arpannamah. Under these circumstances 
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telying on tlie decision in Mancharam v. PramhanJmr (1)^ the 
lo%¥er Appellate Court lias held that the office of sJieiait was 
alienable' by defendants 5 to 7 and that the plaintiff acquired 
a good title nnder the arpannamah. This decision was, in 
our opinion, correct. It is true, that the decision in 3Ian- 
charam v. Prmishankar (!) has recently been disapproved of 
in this Court [see Eajeshwar Mullich v. Gopeshwar MuUiclc (2)], 
but that was on the ground that the alienation was by will. 
At the same time Maclean C. J. admits that there are authorities 
for such an alienation inter vivos under special circumstances. 
Such special circumstances seem to have existed in the case 
of Khetter Chunder Ohose v. Hari Das Bundopadhya (3) wffiere 
a transfer inter vivos of an idol and the lands with which 
it was endowed wa>s allowed on the ground that the arrange- 
ment was a beneficial one for the idol, because it tended to 
provide for the proper conduct of its worship. Eurther light is 
throivn on the case by the Judgment in Bajaram v. Gonesh (4), 
where Ranade J., while affiiming the general rule against alien- 
ation, indicates private voluntary alienations as possible ex- 
ceptions to the rule. It is to be observed that in ilancharam 
V. PransTianhar (I), the fact that the alienation was to a person 
in the line of succession and capable of performing the worship 
of the idol was regarded as a justification for the alienation, 
and that in Eajeshwar Mullick v. Gopeshwar IltiUicJc (2), Mitra 
J. treated “ clear benefit to the Thahur ” in the same way. In 
the present case, therefore, as the alienation was by an arpan- 
‘mtmh to a closely connected member of the family who seems 
to have more interest in the worship of the idol than any one 
else, and as it seems to have been made without any idea of 
personal gain, in order to prevent the interference of the 
appellant who claims herself as an alienee of the interest of 
defendants 6 to 7, we consider that the case is governed by the 
special circumstances to which Maclean C.J. refers. 

The result is that this appeal is dismissed with costs. 

Appeal dismissed, 

(1) (1882) I. L. B. 6 Bom. 298. (3) (1890) 1 L. B. 17 Calo. 557. 

(2) (1907) X. L. B. 35 Calc. 226. (4) (1898) I. L. B. 23 Bom. 131. 
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MA YWET 
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MA ME. 

[On appeal from the Chief Court of Lower Burma at Rangoon.] 

Burmese Law — AdopUon-~~Emdeme of ■ ddopiiou — Adidt uirc: eh-ih-alng to he 
adopted daughter of childless uncle j and enlitUd to his f-staif:-— Proof of 
publicity of relationship and notoriety essenti€tI-—lnJeremis from past siate^ 
ments and conduct 

According to the law of Bumia, by vvhleh ito foi'imil rc.’f lufKix is ficeossory 
to constitute adoption, the fact of adoption can eitlior bo [-ri lYCti a"-: having 
taken place on a distinct and specilied occasion,, o.r nmry i'nVi'rcd from a 
course of conduct which is inconsistent with any other snp|to>]un!n fhif in 
either case publicity must foe . given to the relatiorisl’ilp-, and of 

proof of publicity required will be greater in ciisn.s of fhtt jaurr category 
when no distinct occasion can be appealed to. 

In. the case of a child leaving its natural parents and being l'»ro!:g' a i in in th«:3 
house of another person who treats it as a fatherw'ould adiild, tiie infererice cjf 
the relationship existing, and the publicity of the relatiorisiiip inny r.ffcturall)'^ 
be drawn from the facts of the lives of the parties, apart from their state- 

ments. But in the case of an adult adoption where the infercnecv; to !,tp drawn 
from * ** bringing up ” are necessarily absent, It is especinily vo^ivhho m indsi 
on adequate proof. 

In this case an orphan adult niece elainied the estate of a cliildlo.vs uiielo, 
with whom it was onlj^ natural she should live, on the ground t liiit rho had l)eeri 
taken by him as his adopted daughter when she was over fjUye.if'snf age, tb.e 
evidence of the publicity of the relationship alleged derjeiidir.'g iipcni t!io testi- 
mony of the claimant herself,- and the statements of Ihe dc-^eased taiclo spioken 
to by witnesses, and the consequence of upholding the being tlie 

disinherison of those entitled to succeed :• — 

Held, that the evidence was not sufficient to establish t!ie ris.]rt|)tion. 

"Where parties might have precluded the raising o f subseraicrd uy.estlons by 
means of an actual, , though not ceremonial, adoi'-ttion iu the ivrcouice of wifo 
nesses, and they .had not -done so, but .had left the fact of Htu'‘piion to be 
infeiTed from past statements and conduct, adequate proof rtf |)iiblicit>'' and 
notoriety of the relationship should be insisted on. 

* Present: Bonn Mackaohtek, Lonn Bunkiux, i,om» f'hvwxis Sik 

Aitdeew Scoble and StE Aethxtb Wibsgn. 
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Appeal froin a judgment and decree (121111 Marcli 1907) , 
of the Chief Court of Lower Burma in its appellate jiiiisdictioiij, 
which reversed a judgment and decree (1st May 1906) of the 
same Court in its original jurisdiction. 

The defendant was the appellant to His Majesty in Council. 

U Mya, a Burman Buddhist, died at Rangoon on the ■ 
1 9th April 1905, leaving the appellant who claimed to be his 
adopted daughter, and two sisters, the respondents. The 
appellant was the daughter of U- Nyein who died in 1896, and 
Ma Ka who died in November 1900. Ma Ka w^as U Mya’s sister, 
and the appellant’s case was that, during Ma Ka’s last illness, 
she asked her brother to take care of the appellant, and that 
he promised that he would look after her as his daughter ; 
that after Ma Ka’s death he did in fact treat her in every way 
as his daughter ; that he gave up his own house in Rangoon 
and lived with her, up to the time of his death, in her house ; 
and that he informed a number of people that she was his 
daughter or adopted daughter. 

On 25th May 1905, the respondents applied to the Chief Court 
for Letters of Administration to the estate of U Mya as being 
his sisters and sole heirs. On 9th June 1905, a caveat was filed 
on behalf of the appellant, and on 19th June 1905, the Court 
ordered the matter to be tried as a suit that being the ordinary 
procedure in such cases. 

On 4th July 1905, the appellant applied that Letters of 
Administration might be granted to her, and on 10th July 1905 
the Court ordered the two cases to be tried together. The 
only issue w’^as — Is defendant (appellant) the adopted daughter 
of the deceased ? ” 

The Court (Bigge J.) held that the adoption was proved 
and ordered Letters of Administration to be issued to the 
appellant. 

The Appellate Court (Lkwie and Hab-tnoll JJ.) reversed ■ 
the decision of the first Court on the ground that though no 
particular ceremony was required for adoption' among Burman 
Buddiusts, yet vsome overt act or speech on the part of the person . 


Ma' ywijT.* 

V. ■ " ■ 
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adopting was necessary, and tiiat the fact of the adoption must 
be shown to the public and notorious, and that in this case 
there was no proof of any overt act or of notoriety. The 
Appellate Court accordingly ordered that Letters of Adminis- 
tration should be granted to the respondents. 

The material portion of the judgment of the Appellate Court 
was as follows : — 

. It was pressed on ns at the hearing of the appeal that the judgment of the 
learned Judge on the Original Side contains no finding or statement as to the 
time at which the adoption took place. It must be admitted that that is so. 
The learned Advocate for Ma Ywet met tJiis argument by saying that the 
' adoption took place when-U Mya gave up his own lioiise and moved to ,Ma 
Ywet’s house a few days after Ma Ka’s deatJ). His position is that this 

■* i 

moving of house was .a definite act by which U 31ya sigiiitled. that' lie was 
fulfilling- the promise which he had made to liis living sistei’ to take Ywet 
as his own daughter and never to part from licr. 

.“This position, is certainly the .highest which, on tiio evidence, Ywet 
could possibly take up. -It seems, however, to entirely nullify the observation 
made by the learned Judge near the begimiing of his jiidginciit. that disputes 
between U Mya .and his sisters are of importance as being fonnclatiun of his 
determination that his sisters should not inherit- from him ; for tlio disputes did 
not arise, until some' years after- the dale now fixed for tlia adoption. 

. ‘•The learned Judge has found that IT Mya spent a very eoiisidorabie 
portion of , his time. after Ma-Iva’s death at Ivawa and Thongwu, and there 
Is no doubt about the fact. ■. Moreover, I think it is certain that when V Mya 
gave. up . his own house .in.' Rangoon he removed hu furniture not to Ma 
Ywet’s house but to.' Ma Mi’'s.house 'at Kawa. The giving up of his own house^ 
therefore, has, very, little significance ; and if hk pemianciit residence was in 
any. one, place more. than anothex*, it seems to have boon at Kawa. But, 
£r;sumiiig .that his permanent. residence was at Ma Ywotbs house, I find it very 
- diffieulttosay that that fact can- be regarded as signifying that he had adopted 
MaYwet.-” ■ .' ■ 

"After referring -to a case cited before them in which it was 
stated that the investigation of these claims was commonly 
undertaken many years after the date of the alleged adoption, 

the Appellate Conrt continned :— 

“ It might be added that the adopted child was usirally adopted at such a 
tender age that he or she could not give any positive evidence of the act of 
adoption from his own knowledge. In both these points the present 
csase is totally difierent. Ma Ywet is alleged to have been adopted about 
five years before the suit and when she was about 30 yoars of age. The 
reason, therefore, for not insisting on definite proof of the act of adoption 
entirely disappears . . P’ 
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After distinguishing the case of Ma Me Gale v. Ma 
8ayi (1), which had been referred to in argument, the judgment 
proceeded; — 

“ TIio admitted principle is that the relationship must be public and no- 

torious, and it is only bocaus© in most casos tli© adoption took plac© many years 
before tli© suit and when the person adopted was a child, that definite evi- 
dence of the act of adoption is not required. When the alleged adoption was 
recent and the person adopted an adult, it lies on the person asserting the 
adoption, in my judgment, to prove it by definite and direct evidence, or 
to give very substantial reasons for not doing so. 

The finding of the learned Judge on the Original Side is based on the 
following points which he enumerates — 

** 1 . Ma y wet’s original natural relationship to TJ. Mya. 

“ % His promise to her mother when dying to take and treat her as his 
own daughter. 

“ His abandoning his own house and going to live with her in the house 
where Ma Ka had died, and his continuing to live there till he died. 

“ 4. His undoubted affection for her. 

“ 5. His undoubted desire that she should inherit. 

" 6. His‘aIlusions to her as his daughter, and Pongyi tJ He Mein, and 
Maung Thaw as his adopted daughter. 

** Points 1 and 4 require no remark. 

** U Mya’s promises to Ma Ka do not, I think, amount to a promise to 
adopt Ma Ywet It was precisely the occasion on which, if adoption were 
intended, it would have been expressly mentioned ; and it was not mentioned. 

, . . . . . . Moreover, even a promise to adopt 

would avail nothing without proof that the promise was carried into effect. 

“ Point 3 I have already dealt with. 

** U Mya’s desire that Ma Ywet should inherit was manifested near the end 
of his life, and the only view I can take of it is that his desires to make a gift, 
or a will, or to execute a fonnaJ deed of adoption, if they have any signifi- 
cance at all, signify that ho had not yet adopted her; for if she were adopted 
nothing more would be necessary to cause her to inherit. I do not lay stress on , 
this, any prudent man might guess that an adoption not effected by deed would 
be liable to be contested ; but I merely remark that this part of the evidence 
does not help Ma Ywet’s case. 

There remains the evidence that IT Mj^a referred to Ma Ywet as his 
daughter or adopted daughter. After giving the fullest consideration to the 
words of their Lordships of the Privy Council above referred to, I think we 
are at liberty to rely on our own knowledge that Burmans use the words 
‘ father,’ * mother/ ‘ son’ and * daughter’, very loosely, and to say that Mr. Dhar 
was prefeetly correct in saying, — ‘ It would be quite natural for an old man 
like that to refer to a niece who had lived with him for a long time as his 
daughter.’ This is the evidence of a witness for the respondent. 


(1) (1904) I. L. E. 82 Calc. 219 ; L, B. 82 L A. 72. 
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^ “ Ml’. Justice Bigge observed,— One of tlio difficulties of tHs case is the 
obviously , simple way in which the word adopted can be interpolated into an 
otherwise correct statement,* I" agree with that, and I would go farther and 
say that this infirmity attaches to the evidence of even truthfui witnesses when 
relating conversations which took place at a time when there was nothing to 
lead them to attach any importance to the word adopt-ed. The infirmity is 
still greater when the evidence has been recorded by a Judge wlio is not 
acquainted with Burmese, and when the Burmese terms used by tlie witnesses, 
and translated ‘ adopt ’ and ‘ adopted * have not been reecn*do;l. 

“The learned Judge rejected, so far as the word adopted is eoneerned, ail 
the evidence of IF Mya’s statement except that of U Xe 3Ieiii and Saya Thaw, 
Saya Thaw’s statement seems to me extremely iiiconeliisi've. He begins— 

‘ He told me about disputes with his sisters and the adoption of his niece;’ 
but he immediately follows that up by a detailed statement which refers to 
nothing but the conversation at Ma Ha’s deatli-bed. In cross-examination 
again he says — ‘ In consequence of this he said lie had brought her up as his 
daughter.’ That is quite a different tiling from adoption for the purpose of 
inheritance. It was only when repeatedh? prasised in, cross-oxtimiimtioii that 
he committed himself to the statement that IT My a said he had adopted her. 
I think this evidence is worthless. 

“ But after aU, the point is whether the relationsliiji of fatlior and daughter 
was public and notorious, and there is no evidence that it was. The evidence, 
such as it is, relates to private conversations between UlMya and the witnesses, 
and the circumstances under which the statements were made are such that, in 
nearly every case, the witness seems to have been ignoi’ant oi the relationship 
until it was speciallj:^ made known to him by a private conversation witli 
U Mya. This seems to me rather to indicate that the relationship was not 
generally known, and if the evidence is true it merely proves that U Myii made 
statements which may or may not bo true. The statemoms a,ro admissible 
under section 32 (5) of the Evidence Act, but their v’alue is not very great, and 
they tend to disprove, rather than to prove, that the relationsliip of luthor and 
daughter was notorious. 

“To sum up ; — ^Though no particular ceremony is necessary for adoption, 
yet adaption cannot take place withont some overt act or speech on the pan. of 
the person adopting ; and when the person adopted was an adult, and iho act of 
adoption was recent, it lies heavily on the person asserting the ad. option to 
prove the overt act by direct evndence. Even if good cause bo shou u for tiis- 
pensing with such evidence, the relationship of father and son, or fmher and 
daughter, must at least be proved to have been public and notorious. In this 
case there is no evidence whatever of any overt act by wlu(*h adoptivci was 
effected. There is also no proof of notoriety. The evidence consists only of 
statements of U Mya, and many of the witnesses say that IJ saiti ho had 
adopted Ma Ywet before her mother’s death— siatement s which Ma Vwet is 
obliged to repudiate because she took out Letters of Administration to her 
mother’s estate. 

“ The evidence is, in my opinion, altogether iusufficieiu to establish liic fate 
of the adoption. I would, therefore, set aside tlie an«l dismiss ^£a 



VOL. XXXVI.] 


CALCUTTA SERIES. 


983 


Ywet’s petition, aud declare that Ma lli and Ma Me are entitled to Letters of 
Administration, to the estate of U Mya.” 

On tMs appeal which, was heard eij; farte, 

DeGruyther^ K.G., and E. U, EMis^tov the appellant, con- 
tended that the fact of her adoption was sufficiently establish- 
ed. The evidence was discussed in relation to the points on 
which the original Court relied which are set out in the Judg- 
ment of the Appellate Court ; and it was submitted that on all 
those points the probability was that the decision of the Judge 
who heard the evidence was right ; and that what the Appellate 
Court held to be essential to, but wanting in, the appellant’s 
ease, namely, some overt act on the part of the person adopt- 
ing, and the notoriety of the fact of adoption were satisfactorily 
proved. Eeference was made to Ma Me Gale v. Ma Sayi (1), 
Ma Gun v. Ma Gun (2), Ma Bwin v. Ma Ym (3), Maung 
V. Ma Kin (4), ilfa Mein Gale v. Ma Kin (5), 3Ia Gyan 
V. Maung Kyioin (6), Ma Thine v. Ba^ Pe (7), Ma Sayi v. 
ifa -Me(ja?e(8), MaTaiShimY. Kau Gyi (9), and Chan Toon’s 
Principles of Buddhist Law'. 

The judgnie.iit of their Lords.hips was delivered by 

Lord Dunedin. The only question in this appeal is 
whether Ma Ywet, the appellant, has proved that she was the 
adopted daughter of the late U Mya, who died in 1905. If 
she was, then she inherits U Mya’s estate. If not, that estate 
is inherited by the respondents, Ma Me and Ma Mi, the sisters 
of,, the deceased. 

Ma 'Ywet is the daughter of Ma Ka, who was another sister 
of IT' Mya. 

Ma Ka died in 1900, and up to that time there was no ques- 
tion of adoption, as Ma Ywet took out Letters of Administration 
to, iiiother aS' her cliild, 

(l)(1904) I. L. E, 32Cale. 219, 228 ; (5) (1893) I Cha.n TooWs L. 0 168, 


L, B. 32,1. A. 72, 75- 

(2) (1874) 1 Chan Toon’s L. C. 147, 


170, 172. 

(6) (1895) 1 Ghan Toon’s L. 0. 393. 


(3) (1878) 1 Clian Toon’s L. C. 151. (7) (1897) 2 Chan Toon’s L. C. 53. 

(4) (1893) 1 Chan Toon’s L. C. 157, (8) (1901) 2 Chan Toon's L. 0. 181. 

ir>L (9) (1899) 2 Upper Borina Bep. 142. 

125 
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1909 The story of the appellant is that, on the death-bed of her 

Ma. Y-wiffl mother, her uncle U Mya promised her mother to adopt her, 
Ma*'mb and that after her death he did so. Admittedly there was no 
specific occasion on which this was done by any quasi-eere- 
mony or in presence of any witnesses or other persons. 

It is said, however, that he acknowledged to other persons 
the fact that he had adopted her, and that his life and conduct 
in relation to her were consistent with the fact. This is denied 
by the respondents. 

The learned Judge on the Original Side, before whom the 
suit depended, found that the appellant had sufficiently proved 
the fact of adoption ; but this judgment was reversed ori appeal, 
the learned Judges of the Appellate Court holding that the 
appellant had failed to make out her ease. 

It has already been laid down by this Board that, according 
to the law of Emma, no formal ceremony is necessary to con- 
stitute adoption. One may go further and say that, though 
adoption is a fact, that fact can either be proved as having 
taken place on a distinct and specified occasion, or may be 
inferred from a course of conduct which is inconsistent with 
any other supposition. But in either case publicity must be 
given to the relationship, and it is evident that the amount of 
proof of publicity required will be greater in cases of the latter 
category, when no distinct occasion can be appealed to. 

The present case is one of these, and it is on the question 
of the want of publicity that the learned Judges of the Court 
of Appeal have differed from the Judge of origiual jurisdiction. 

In many cases the inference of the relationship existing, 
and the publicity of the relationship itself, may naturally be 
taken from the facts of the life of the parties apart from the 
verbal statements of those concerned. Thus when a child who 
has natural parents leaves those parents and its own home, 
and is brought up in the house of another who treats it as a 
father would a child, the inference is not difficult to draw, and 
the facts from which that inference is drawn are pubhc facts 
necessarily known to all the person’s friends and acquaintances. 
Some of the decided cases are instances of this sort. In the 
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present case siich ./considerations' are unavailable, „ because 
before, adoption is alleged to have taken place, Ma Ywet was 
. 30^ years old, was an orphan, and, as the niece of a childless 
uncle, ; was a natural person to live with him. 

Accordingly the evidence of the publicity of the relation- 
ship alleged really comes to depend upon the testimony of 
Ma Ywet herself and the statements of the deceased U Mya 
spoken to by some of the witnesses. The learned Judges of 
the Appellate Court have held that the testimony fails short of 
being satisfactory. Their Lordships’ are unable to say that, in 
their opinion, the learned Judges are wrong in this opinion. 
In the case of an adult, when the inferences to be drawn from 
/^bringing up’® ar© necessarily absent, and where the conse- 
quence of adoption is disinherison of those entitled to succeed 
by law, it is, in their Lordships’ view, especially necessary to 
insist on adequate proof. It w'ould have been easy for the 
parties, by means of an actual, though not ceremonial, adop- 
tion in presence of witnesses, to have precluded the raising of 
subsequent questions. Where that has not been done, and 
where the fact of adoption is left to be inferred from past state- 
ments and conduct, it is, in their Lordships’ opinion, a salutary 
rule that adequate proof of publicity or notoriety of the rela- 
tionship should' be insisted on. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should bo dismissed. 

As the respondents have not appeared in the appeal, there 
will be no order as to costs. 

Appeal dismissed. 

Solicitors for the appe;ilant.: Smiderson, Atkin, Lee . Eddie. 
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ORIMINAL REVISION. 

Before Mr. Jmtice Coze and Mr. Justice 

AKALOO CHANDRA DAS 

V. 

MOHESH LAL.* 

Tolls — Dispute cojiceming the right to collect market tolls and mt ike possession 
of the market land — Possession under ekmma7na as a.gent of co-sharer for 
colkciion of tolls and division of profits — Jurisdiefion of Magistt*at£--Orimmai 
Procedure Code {Act F of JlSSS) s. 145. 

Section 145 of the Criminal Procedure Code does noi a-pply to a dispute 
relating to the rights of co-sharers to coiiect tolls in propi)rtion to their res- 
pective shares in a hat and not to the possession of the hdi itself. 

Where one of two co-sharers was entitled under am elrarnoma to colleet the 
tolls of the whole market and to divide the profits witli tlie other eo-gliarer 
at the end of the year, and the lessee of the latter attempted to collect his 
lessor’s share independently : — 

Held, that the Magistrate liad no jurisdiction to take proccediiigfi iiiider 
section 145 in such a case. 

A Magistrate cannot under the section determine tlie method by wMeli the 
possession of the parties is to be exercised or the agency by viiieh the party in 
possession is to collect the profits of land. 

Nritta Gopal Smgli v. Ckandi Gharan Singh (1) followed. 

Sri Molian Thahur v. Narsing Mohan Thakiir (2) distinguished. 

Tarujan Bibee v. Asamuddi Bepari (3) referred to. 

Dhakesstjr Lal and Mathoor Mohan Das were the 
putnidars of the Gohatta Bolarampnr Mi in the district of 
Purneah, and held therein ten-annas and six-annas shares res-, 
pectively . In November 1900 , Mathoor executed an ekrmmmm^ 
empowering Dhanessur to collect also his six-annas share of , the 
tolls in ijmali and to divide the proportionate profits anniialy 
between them. On the death of Mathoor his son , the petitioner 
Kristo Mohan Das, became his heir, and he leased Ms nndivicied 
share in the Mi to the petitioner, Akaloo Chandra Das, in ijara 

* Criminal Bevision No. 648 of 1909, against the order of S. Karam Husain, 
Deputy Magistrate of Purneah, dated Marcli 24, 1909; 

(1) (1906) 10 C. W'. N. 1088. (2) (1899) I. L. B. 27 Calc. 269. 

(S) (1900) 4 C. N. 426. 


1909 
July 20. 
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oil the 27t!i Jariiiary.1909. The opposite party, Mohesh Lai who ; 
had siicceeded Ms father, Dhanesstir, continiied to collect the 
16-aniia.s tolls after the death of the latter. On the 31st January , 
Akaloo went to the hat with a body of men and tried to collect 
the six-annas toils by force, whereupon Mohesh Lai complained 
to' the police who, after inquiry, submitted a report the next day 
recommending proceedings under sections 107 and 144 of the 
the Code against the petitioners. Thereupon the District 
Magistrate of Piirneah issued notices under section 144,, and 
drew up a proceeding under section 145 of the Code, on the 9th 
ultimo, against Mohesh Lai as first party and Akaloo as^ second 
party, to which the petitioner, Kristo Mohan, was subsequently 
added as a party with Ms lessee. Mohesh Lai filed a written 
statement ' on the 22nd instant admiting that Kristo Mohan 
wm entitled to a six-annas share and w-^as in possession thereof, 
but he claimed to have the right under the ehrarnama to collee;t 
the whole of the tolls. The share of Mohesh Lai was admitted 
by Kristo Mohan in his wTitten statement, but Ms right to 
collect the entire toll was disputed, and the genuineness of the 
ekrarnamia impugned. The District Magistrate by his order, 
dated the 24th March, declared Mohesh Lai to be in possession 
of the Mt^ irliereupoB the petitioners moved the High Court 
and obtained the present Rule. 


1 1909. 

Akaloo 
Chandba 
, , D as 

, 17. 


Mohesh 

Xal,. 



Babti Dashamthy Samiyal {Babu Hemendm Nath Sen and j 

Babti Ramani Mohan ^ CliaMerji wdth Mm), for the petitioners. 

The ekrarnmm was personal to its parties and is not binding | 

upon Kristo Mohan. The dispute is one as to the right to | 

collect the tolls of the Mi and not as to the possession of it, and 
section 145 does not apply. He relied mainly on iVnffe} G'opaZ 
Singh Y. Chandi Charan Singh (1) and Badha Baman Ghose 
Y. Baliram Bam { | 

Mr. Chatterjee {Bahu Jotindra Nath Banerjee with him), for | 

the opposite party. The deed is binding on the successors | 

of the parties to it. ' Mohesh Lai has all along collected the ' 


(1) (1906) 10 0. W. N. 3088. 


(2) (1904) I. L. B. 32 Calc. 249. 
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tolls ' of tlie Mt, and is in , possession, Section 145 applies to 
this case : Sri Mohan Thakwr v. NaTsmig MoJimi Th-ahwr (1), 

Cm, adv,:viiU, 

' OoxB AND Ryvbs JJ., TMs is a Rule on the District 
Magistrate of P-omeah to show cause why an order under sec- 
tion 145 of the Criminal Procedure Code should not be set aside 
on the ground that the Magistrate had no Jurisdiction to pass 
any order in respect of the subject-matter of the dispute in 
which the parties claimed to be jointly interested. 

The Magistrate has submitted an explanation, but does not 
refer therein to the difficulty which has occasioned the Rule. 

It appears that the first party, Mohesh Lai, and Kristo 
Mohan Das of the second party, are entitled to the market in 
dispute. The former is entitled to ten annas and the latter to 
six amias. Akaloo Chandra, the other member of the second 
party, is a lessee from Kristo Mohan Das. The Magistrate 
finds that Mohesh Lai of the first party obtciined an agreement 
from the father of Krishto Mohan Das authorizing him to make 
collections of the whole of the tolls, and to divide the shares 
at the close of each year. Under this agreement he collected 
the whole of the tolls. Akaloo attempted to collect a six-annas 
share but was prevented, and has never been able to enfoxce 
his rights. The writen statement of the first party fully admits 
that Kristo Mohan Das not only is entitled to a six-annas share 
of the collections from the market, ' but is actually in posses- 
sion thereof. Indeed, if Mohesh Lai is collecting his share 
on his behalf, and giving it to him, it is difficult to see 
how Kristo Mohan Das’- possession can be denied. There is 
nothing to show that this agreement is inwocable, and Mohesh 
Lai’s collection of tolls under it must, we think, be regarded, 
so far as the six-annas share is concerned, as a collection by 
him of Kristo Mohan Das’ tolls in the capacity of Kristo Mohan 
Das’ agent. This being so, we do not think that the order of 
the Magistrate can be regarded as within jurisdiction, lie 


(1) (1899) I. L. R. 27 Calc. 259. 
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is entitled to decide which of the parties is in possession. Here 
the possession is undisputed, and the only dispute that exists 
relates to the machinery by which Kristo Mohan Das exercised 
his possession. The view that we take appears to us to be sup- 
ported by the decision in the case of Nritta Gopal Singh v. 
Qhandi Charan Singh (1), the circumstances of which case are 
very similar to those of the case now before us. Doubtless, 
if Mohesh Lai was in possession in the capacity of a lessee 
or under some agreement that Kristo Mohan Das could not 
terminate, the position might be different, and in such a case 
an order under section 145 of the Criminal Procedure Code 
might perhaps be permissible. 

The learned counsel for the opposite party relies on the 
case of Sri Mohan TJmkur v. Narsing Mohan Thahur (2). That 
case, however, wns distinguished in the case which we have 
already cited, and the effect of the previous decision, on 
which it was to a gieat extent based, is somewhat weakened by 
the decision of the same learned Judges in the case of Tarujan 
Bihee v. Asavmddi Bepari (3). 

We thinlc that the findings of the Magistrate are tanta- 
mount to a decision that the second party is in possession of 
the six annas of the disputed market, and, that being so, we 
think the Magistrate had no jurisdiction to pass orders under 
section 145 of the Criminal Procedure Code. He cannot decide 
under that section the method by which the possession is to be 
exercised, or the agency by which the person in possession is 
to collect the profits. The Rule is accordingly made absolute. 
The costs, if paid, will be refunded to the petitioners. 

Buie cd)solufe. 

(1) (1906) 10 C. W. N. 1088. (2) (1899) I. L. B. 27 Calc. 259. 

(3) (1900) 4 C. W. N. 426. 
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INSOLVENCY JURISDiCTION. 


Before Mr. Justice Fletcher. 


1909 
July 23, 


In re OFFICIAL ASSIGNEE’S COiVOIISSION.* 


Official Assigiiee-Sale of Insolvmi’s Estate-Commission on sale of mortgaged 
property— Indian Insolvency Act {11 & 12 T'tc. c. 21) ss. 19, %1, SI su- 
preme Oovrts’ Officers Act {Xr of 1848) ss. I, 2-Practice. 


On the application of the mortgagee, an order was made in Insolvency 
proceedings directing the Official Assignee to sell certain immoveable properties 
belonging to an insolvent, but which were subieet to a mortgage : ^ ^ 

HeU that the Official Assignee was not entitled to charge a commission out 
of the insolvent’s estate on the f^<U valne of the properties sold, but only on 
the amount coming to the insolvent’s estate. 

flfcM, also, that although the practice of this Court for over iliirty years 
had apparently been to allow such commission, it was contrary to the provi- 
sions of the Indian Insolvency -4ot (11 &12 Vic. c. 21) and the Supreme Courts’ 
Officers Act, 1848. 

In re Bomrd Brothers (Insolvent'’) H) commented on. 


The facts arc as follows. Certain iiumov cable properties 
belonging to an insolvent were under a mortgage. Tlie moi't- 
gagee, with the consent of the OfScial Assignee, applied for an 
order authorising the said Assignee to sell the mortgaged pro- 
perty in order that the mortgagee might he paid off. The order 
was made, but when it was drawn up the Official Assignee 
found that instead of being allow’cd the ustial commission on 
the full value of the mortgaged property, he had been allowed 
commission only on the amount actually coming to the 
insolvent’s estate. An application was, therefore, made for 
leave to speak to the minutes, so that the order might be 
altered and commission allowed on the full value of the moi-t- 
gaged properties. 


Mr. Zorab {Mr. Oamdl with him), for the Official Assignee. 
For over thirty years the Court allowed the Official Assignee 


* Application in the matter of Banku Behari Ghose, an Insolvejit. 
(1) (1874) IS B. L. E. App. 9. 
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In re. 


a commission on the Ml value of the properties sold by him, 1909 
whether they were mortgaged properties or not. OpiitraAL 

[Fletchee J. Is he entitled to a commission except on CotfSoN, 

the aBiOBiit coBiing to the insolvent’s estate ?] 

Yes, he has been allowed' the usual commission on the full 
value of the mortgaged property. The practice is now well 
settled and ought not to be disturbed : NoboMshore Sarnia. 

Eoy V. Hari NafM Sarrm Boy (1) and Kumm Kumari Rayy. 

Satya Ro/njan Das (2). . ^^Tienhe sells these properties, he does 
not do so in his character as Official Assignee. He does so in the 
character of an auctioneer. The Court is not bound to select 
the Official Assignee to sell such properties, but generally he 
is appointed he being the most convenient person. This 
practice of paying the commission on the full value sprang up 
since 1794. It is true that this practice has not been uniform 
till 1875. There are, however, some orders even before this. 

The only reported case on this point is In the matter of Howard 
Brothers (Imolvefits) (3). 

[Fletch. 12 b j. It does not seem that the provisions of the 
Supreme Courts’ Officers Act of 1848 were placed before the 
■Court in that case.] 

"Wffien the Official Assignee is acting under an order of the 
Court, that Act would not affect him. [Eefers to a large number 
of instances occurring since 1874, where such commission was 
allowed.] 

Cur» adv, vult 


PliBTCHER J. This case has been mentioned on the appli- 
cation' of the Official Assignee to speak to the inmutes of an 
" older; in Insolvency Rroceedings directing the Official 

Assignee t'O sell certain immoveable properties which, are sub- 
ject to a mortgage. The order was made on the application 
of the mortgagee with the, consent of the Official Assignee, 
The reason that the Official Assignee has required, that the 


a) (1884) I. L. a. 10 Oaic. ii02, 1110. (2) (1903) I. L. E. 30 Cale. 999, 1003. 
(3) (1874) 13 B. L. B, App. 9. 
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1909 minutes should be spoken to is on account of the Chief Clerk 

OwSal having drawn the minutes of the order as allowing the Official 

Assignee’s commission only on the amount coming to the in- 
in re. solvent’s estate, whereas the Official Assignee claims that he 
Fmtosbb J. is 'entitled to commission out of the insolvent’s estate on the 
full value of the property. 

The matter is one of considerable importance. In some 
oases the commission that has been paid to the Official Assignee 
in respect of the sale of the immoveable property of an insol- 
vent out of the insolvent’s estates when the same has been 
subject to mortgages, has worked out at a very high percentage. 
The Official Assignee says, however, that he has been allowed 
by the Court for so many years to charge these commissions 
that the settled practice to allow him the commission must be 
taken to be valid. 

: Now, the office of the Official Assignee is constituted under 
the Indian Insolvency Act, 1848. In that Act there are three 
sections that are most important with reference to this appli- 
cation. The first is section 19 and is as follows : — 

• :“And be it enacted, that no remuneration whatever,”, 
(and to my mind the word remuneration is very important) 
“ whether in the shape of commission or otherwise, shall be 
received by any. Assignee, except in the mamier nor beyond 
the extent, hereinafter .allowed (that is to say) the Court 
may allow a fair remuneratioir to the Assignee or Assignees out . 
of the sum. to be distributed as dividends, and make an order 
accordingly.” 

: The other two sections are sections 21 and 31. Section 21 
defines the duties of the Official Assignee upon the adjudication 
, and directs that “ he shall, with all convenient speed, take 
possession by himself or by means of messengers of the Court, 
or by other fit and proper persons, of all the real and personal 
estate and effects of the insolvent of which immediate po,sses- 
sipn may be obtained, and shall use his best endeavours to 
seize, obtain, recover, and reduce into possession, as speedily 
as. possible,, the rest . of such estate and effects, and ail debts,, 
elaims, and choses in action,, which by .virtue of his appointment 
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under this Act , and of the vesting order or .'adjudication, 
he shall have been empowered to obtain, recover, and get m.”- 
Section 31 sets out the duties of the Assignee as to- realisa- 
tion of the insolvent’s estate and runs as follows ' . ■. • ' 

“ The Assignee or Assignees shall, with all convenient speed, 
make sale of the property and e&eCts of the insolvent : pro- 
vided nevertheless, that the Court* shall have full power and 
authority, upon the application of any insolvent, or only 
creditor or mortgagee of such insolvent, to delay or postpone 
the sale of any property; and to make such other order 
respecting the' same as to such Court shall seem meet.” 

The statute, therefore, provides that it is the duty of the 
Official Assignee to sell the property of the insolvent with all 
convenient speed, and as to his remuneration for doing so, the 
Act says the only reward that he is to getforso doing is a com- 
mission on the amount to be distributed as dividends. If, for 
the purpose of realising the estate more favourably, it is 
necessary for the Official Assignee to join Avith the mortgagee 
in selling the property, there can be little doubt that it is his 
duty to do so. There can be little, if any, more trouble in 
selling the equity of redemption in a property than in selling the 
property free from incumbrance. I can see no warrant for 
saying that the Official Assignee is entitled to calculate his com- 
mission on the full value of the mortgaged properties. In fact 
I'lr. Zorab, for the Official Assignee, had to admit that the 
! Official Assignee could not claim his commission as Official 
Assignee, but he eiaimed it qm auctioneer. But on that view of 
the case, the Official Assignee is met with the provisions of the 
Supreme Courts’ Officers Act from which provisions the Court 
cannot dispense him. Besides which it can hardly be suggested 
that a trustee havhig power to sell by auction can employ 
himself as the auctioneer and charge the trust estate with his 
commission as auctioneer. The only difficulty in the case is 
that the Official Assignee has been permitted for many years to 
take these commissions. Up to the year- 1875, the orders pro- 
duced before me appear to vary. , From'that date apparently 
the 'orders have allowed the Official "Assignee to 'take the 



1909 

Assiohek’® 

UOMMXSSI-QF, 

Iw-re, 

Fletohes-J, 
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1909 commission now claimed. The only reported case, however, 
OffBtSiii appears to he In te, Howard, Brothers , Insolvents (1), and the 
attention of the Court in that case was not called to the 
Inre. Supreme Courts’ Officers Act. Having regard to the very 
i’liBTCHBB J. express words used both in the Indian Insolvency Act, 1848, 
and the Supreme Courts’ Officers Act, I think that the order 
as drawn up by the Chief Clerk is correct. 

This application, therefore, fails and must be dismissed. 

Application refused. 

(1) (18745 13 B. L. E.. App. 9. 

CRIMINAL REVISION. 


1909 


Julff 24, 


Before Mr. JuMice Ooxe and Mr, Jiistwe R-yvesi. 

M ALIK PRATAP SINGH 

V. 

KHAN MAHOMED.* 


High Courtf jurisdiction of — Power to revise orders of discharge hy Presidency 

Magistrates i and to direct further inquiry — Criminal Procedure Code (Act 

V of 1898) ss. 422 f 429 — Charter Act {24 and 25 Vic,, g.104) s, 15. 

The High Court has power, under section 439 read with section. 423 of the 
Criminal Procedure Code, to revise an order of discharge passed by a Presi- 
dency Magistrate and to direct a further inquiry, if tliere are good reasons for 
doing so, although no question of jurisdiction arises in the case. 

Bari Doss Samjal v,.SarituUa ( 1 ), Colville v. Kristo Kishore Bose (2) , Bwarha 
Nath Mondul v. Beni Madhah Banerjee (3) and Emperor v. Varjwanim (4) 
followed. Belleiv v. Parker (5) referred to. 

Charodbala Dabee v. Bai^endra Nath Mozumdar (6), Kedar Nath 8a7iyal v. 
Khetra Nath Sikdar (7) and BeU Bwo Shroff v. Jutmal Bimgarwal (8) discussed 
and dissented fro in. 

The High Court cannot interfere, under section 15 of the Charter Act, with 
the order of a subordinate Court on the ground of an error in law, but only for 

Criminal Revision No, 710 of 1909, against the order of P. Dutt, 
Fourth Presidency Magistrate of Calcutta, dated May 27, 1909. 

( 1 ) (1888) I. L. R. 15 Calc; 60a (5) (1903) 7 C. W. N, mi, 

(2) (1899) 1. .R. 26 0alc, 746/' ' ■ ■ ■. . ^(6) (1899) I. L. R. 27 Calc. 126. 

(3) (1901) I. L. .R. 28 Calc. 667. (7) (1907) 6 C. H X 705. 

(4) (1902) I. L. R. 27 Bom. 84, (8) (1906) T. L. R. S3 Calc. 1282. 
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aiT error .affecting jiirisdi'ctidn, that is, either a want or -refusal of Jurisdiction 1909 
or an illegality in the ©xercise of it, 'Mamk 

Tej Ram v. Harsuhli (1) and Corporation of Calcutta v. Bhupati Boy Chow- IPbatap' 
(2), referred;, to. ' ■ ' 'Singh 

'Where on the admission of the accused an offence of criminal misa,ppro- : itwaw ' 


priation might have been established, and the Magistrate did not consider or» MahO'Meb. 
©licit matters of vital importance in the case.: — 

Held, that there had been no proper inquiry into tlie charge, and that there 
were primd facie grounds for directing a further inquiry. 

Ram Logan Dhobi v. Inglis (3) and Har^ Moodi v, Kumode (4) distinguished 

The petitioner, who was a military contractor at Rawal- 
pindi, entrusted the opposite party, Khan Mahomed, from time 
to time, with various sums of money, amounting to Rs. 3,550, 
for the purchase of Hessian cloth and other articles as a com- 
mission agent. It appeai-ed that the latter deposited Rs. 300 
with the Budge-Budge Mills and spent another sum in the 
business he undertook, leaving a balance of Rs. 2,774 in hand, 
which , it was alleged , he refused to return though called upon to 
do so. The police thereupon charged him with cheating and 
criminal breach of trust under sections 420 and 409 of the Penal 
Code before the Chief Pres.idency Magistrate, and the case came 
on before the Fourth Magistrate for trial. He admitted before 
the latter the receipt of Rs. 3,550 for the purposes specified 
by the complainant, and a present credit balance of Rs. 2,774 
which, he stated, was never demanded from him by the 
petitioner. On the 1st May 1909 the Magistrate held that 
the charge of cheating would not lie on the facts, but he found 
that the accused was entrusted with the money by the com- 
plainant within the meaning of seiction 405 of the Penal Code, 
and that he had spent part of it not in the way he should have 
done but in distinct violation of the terms of the trust. He, 
however, refewed the question of the liability of the accused 
to the High Court under section 432 of the Criminal Procedure 
Code. On the return of the reference with the directions of 
the High Court that it was open to him to frame either altex-- 
native charges under sections 409 and 420 of the Penal Code, 
or a charge under section 409 thereof , according to the state 

(1) (1875) I. L. B. I All. 10. (3) Unreported. 

(2) (1898) I. T... R. 26 Calc. 74. (4) Unreported. 
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I9i&9 Of thfe evidence, the Magistrate re-called the complainant who 
ito stated that he had asked Klian Mahomed for the money , but 
had not been paid, and, relying on the unreported rulings of 
Ram Logan DTiohi v. Inglis (1), decided on the 13th September 
MAaoMBB. 1907,- and Hari Moodi y. Kunwde (2), decided on the 21st 
August 1907, held that misappropriation or conversion to his 
own use was not proved, and he discharged the accused before 
him, under section 253 of the Code, by his order dated the 27th 
May. The petitioner then moved the High Court and obtained 
the present Rule. 

Balu Narendm Kumar Bose, for the petitioner. The High 
Court has power to call for the records of a Presidency Magis- 
trate under section 435 of the Code, and to direct a further 
inquiry under section 439 read with section 423 (1) {a), or at 
least ( 1) (d) ; Hari Dass Sanyal v. SarikiUa (3), OolviUe. v. Krisf^ 
Kishore Bose (4:), Empercn' Y. Varjiva7idas {5). 

Bgbu Manmatha Nath Mukerjee, for the opposite party. 
The High Court has power to interfere only under section 15 
of the Charter Act and not under the Code: Kedar Nath 
Sanyal v. Khetra Nath Sikdar (6), Debi Bux Shroff v. Jutmal 
Dungctnval (7) and Oharoobala Dabee. y. Bar endra Nath 
Mozumdar (8). The question did not arise before, and was not 
decided by, the Calcutta Full Bench in the case cited. 

OoxE -AND RyvBS JJ. This is a. Rule on the Chief Presi- 
dency Magistrate of Calcutta and the opposite party to show 
cause why the order of discharge of Khan Mahomed, passed 
by the learned Fourth Presidency Magistrate, dated the 27th 
May last, should not be set aside and a further inquiry ordered. 

On behalf of Khan Mahomed it has been argued that this 
Court should not interfere under the Charter Act in the cir- 
cumstances of this case, and that it has no power under the 
provisions of the Criminal Procedure Code to order further 

(1) Unireported. (5) (1902) I. L. E. 27 Bom. S4. 

(-2) Uiu'eported. (6) (1907) 6 C. L. J. 703. 

(3) (1888) I. L. E. 15 Calc; 608. (7) (1906) I. B. E. 33 Calc. 1282. 

(4) (1899) I. h. K- -26 Gale. 746. (8) (1899) I. L. B. 27 Calc. 126. 
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inquiry in a "case 'in wMch a' Presidency Magistrate bas dis- 
■cbarged an accused person, -.and reliance has been placed on ' Mamk 
three Tulings of this Court to which we shall refer later. Singh^ 

' We think it must be conceded that we can only interfere, khah 

if;at.all, under section 439 of the Code. There is here no ques- Mahomed. 
tion of Jurisdiction. If the Magistrate has erred, his error is 
merely one of law. It was held in Tej Mam v. Harsukh (1), 
which was followed in Corf oration of Calcutta v. Bhu'pati Moy 
Olmwdhry (2). that a High Court cannot interfere, under 
section 15 of the Charter Act, with the order of a Court 
subordinate to it on the ground of an error in law\ There must 
be an error that affects jurisdiction — either want of jurisdic- 
tion, or a refusal of jurisdiction, or an illegality in the exercise 
of jurisdiction. This view is also expressed in Kedai Nath 
Sanyal r. Jihetra Nath SiMar {B). 

" As to our powers under the Criminal Procedure Code, apart 
from the case law, we would have had no hesitation whatever 
in holding that this Court has ample powers to interfere. Sec- 
tion 435 enables us to call for the record of any proceeding of 
any subordinate Criminal Court, and it is beyond doubt that 
the Court of a Presidency Magistrate is such a Court. Having 
called for and received such record, our powers of disposing 
of the case are enumerated in section 439, and we are enabled 
to exercise my ” of the powers conferred on a Court of Appeal 
by section 423, among other sections. One of the powers 
conferred on this Court as a Court of Appeal is the power of 
directing that an accused be retried or committed for trial. It 
seems to be quite clear that in a case in which a Presidency 
Magistrate acquits an accused person, this Court may, in the 
exercise of its revisional jurisdiction, for propel reasons, set 
aside the order of acquittal and order a retrial or commitment 
to the Court of Sessions : Bellew v. Parker (4). It would be 
strange if the Legislature enabled us thus to interfere in the case 
of an acquittal, but, nevertheless, gave us no power of interr 
fethme in the case of an order of 'discharge. 

(1) E, } AIL !01. (3) (1907) 6 a L. J. TO.'- 

(2) (1898) I, L. B. 26 Oald. -74.'" ■' ^ 44)UJ903);7 C. W. IST. 621. 
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1909 The eases on which reliance has been placed are Kedar Nath 

Malik Sanyal V. Khetra Nath Sikdar (1), DAi Buz Shroff v. Jutrml 

Singh Dungarwal (2) and Gharoobala Dabee -v. Barendra Nath Mozum- 

KhIk 

Mahomed. In Kedar Nath Sanyal v. Khetm Nath Sikdar (1) the appli- 
■ cation to this Court was made under section 437 of the Code of 
Criminal Procedure, and it was there held that that section had 
no application to a Presidency Magistrate. In Bebi Bum Shmff 
Y, Jtitmal Dungarwal (2) it was held that “this Court cannot 
direct a further inquiry under section 437, neither have we 
power to interfere under section 439 of the Code.’^ But 
there, as the report says, it was not contended that tins Court 
could interfere under either of these sections. The argument 
of the learned Advocate-General in support of the Kule rested 
on the assumption that this Court could interfere only under 
section 15 of the Charter Act. This case is, therefore, not a 
strong authority on the question now raised, and the dictum 
that this Court could not interfere under the provisions of the 
Code may be regarded as obiter, Gharoobala Dahee v. Barendra 
Nath 31ozuwdar [Z), however, is a distinct authority for the 
proposition that this Court cannot interfere under the Code. 
On page 129 of the report, the ratio decidendi is expressed as 
follows: — “Section 439 confers on the High Court, as a 
Court of Eevision, all the powers of an Appellate Court under 
section 423. But section 423 does not enable a Court of 
Appeal to direct that further inquiry be made into a case in 
which an order of discharge or dismissal may have been 
passed. Section 423 confers a power to direct further inquiry 
only in respect of a case of an appeal from an order of 
acquittal, and that this power is so limited is shovii by an 
express enactment in section 437 to provide for such orders 
being passed.”. This is the only reason that has ever been 
assigned for the view that the High Court» cannot order 
further ' inquiry after,. discharge by a. Presidency Magistrate, 
and it may reasonably be inferred that it was for this reason 

r ::,:r 70S.. .... ■ (2)11006) 33 Calc. 1282. 

(3) ,(1899) XX. 'B. 27e^c;m; 
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tlmt 'tlie' learned Miidges'Iidd' m’‘f.he two ''-otKef' cases 'cited 
that the High Court could not- interfere’^ 'uMer the 'Code. 
Exactly the opposite view was taken in Colville y, "Krista 
Klslibre ’Bose (l-)t-ahd-ih ah 'iinreported case of this 'Court which 
is referred to in the judgment m CMrooWald 'DaKee v. Barendra 
Nallh Mozu7hiarf' {2).'- Under these bircumManeeSs we wouM 
have expected that the learned Judges who decided this latter 
ease w^diild have referred the question 'to a Pull Bench/ and w^e 
would have thought it necessary now so to refer it, if w-e did not 
think that a Piill Bench of this Court had already decided the 
point. ■■ 

Til the Pull Bench case of Dwarha Nath Monclul v. "-Beni 
Madhab Banerjee (3), Ghose J., 'at page 667, is reported to have 
said — It is, however, said that sections 436 and 437 do not 
apjily to Presidency Magistrates [,s.ec the observations of the 
learned Chief Justice in Qumyi-Binpress Y^Dolegohind Dass (4)j, 
blit, conceding that this is so, there can he, I think, no doubt 
that sections 435 and 439 are applicaWe /and they bonter upon 
the High Court the power of sending for the record of any 
inferior tribunal, and reversiiig the order of the Magistrate, 
including the power of ordering a further inquiry in the case of an 
improper discharge! " And this was the view that was adopted 
in- respect to ah 'order * made -by a' Provincial Magistrate in 
the Pull Bench case oi Hari Bass Banyal y. Sat itnlla^^ {b). 
The learned Judge then goes bn to deal with the case of 
Charbobala Bibee. v. Bm^endra Nath Mozumdaf (2) and observes : 
*'•' C am here' confronted by certain observations of Sir Henry 
Prinsep and Hill JJ. in the case of <7fefoo6afe Da5ee v. Barendra 
Nath Mozdmdar (2) where, in referring to the power of the High 
Court under section 439 read with section 423, they stated that 
the latter section ^ does not enable a Court of Appeal to direct 
that further inquiry be made into a case in which an pr^^ 
diikjhargeor dismissal ihayhave’heenpassed.'’ yAiidhe proceeds' 
to point -out that that' view, ' whie^^^^ as 'We have pointed out, 

(1) (1899) L L. R. 26 Gale. 746, (3) (1901) 1. L. R. 28 Gale. 652. 

■ (2) (1899) I. L. R.'27 Calc, 126. (4) (1900) I. L. R. 28 Calc. 21*1. 

• * (5) '(1888) I. L. R. 608: 
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is the real basis of all the decisions that we have quoted, is 
opposed to the view of the Full Bench in Hari Doss Sanyal v. 
Saritvila (1). 

It has been argued, however, that in this latter case the 
present question was not before the Full Court. Wilson J. in 
delivering his judgment, with which four other learned J udges of 
this Court concurred, stated that the three questions before the 
Court were — “ {i) On what grounds is an order of discharge 
made under section 209 or section 253 liable to be set aside by a 
Court of Revision ? (ii) What Com’ts have jurisdiction to set it 
aside, and (Hi) What orders are proper to be made if an order 
of discharge is to be set aside and he came to the conclusion 
that “ the High Court, under section 423 embodied in section 
439, can set aside the order of discharge, and direct a charge to 
be framed and tried by the proper Court. It can, under section 
437, and probably also under section 439, order a further 
inquiry instead of a committal.” These observations are 
perfectly general, and we think apply equally to all orders 
of discharge passedjby subordinate Criminal Courts. In the 
Bombay High Court in Emperor v. Yarjimndas (2), the ruling 
of this Court in Colville v. Kristo Kidhore Bose (3) was followed, 
and the opposite ruling in Oharoohdla Dabee v. Barendra Nath 
Mozumdar (4) was dissented from, and in that case also, the 
decision of the Full Bench in Hctn Dass Sanyal v. Sarikdla (1) 
was relied upon. For these reasons, I think we have full power 
under the Criminal Procedure Code to order a further inquhy 
in this case, if there appear good reasons for so doing. 

The complainant, Malik Pratap Singh, complained against 
Khan Mahomed of having cheated him in respect of a sum of 
Rs. 3,550 on the 4fch and 5th of December 1908 and on the 8th 
of January 1909, at 37 Eaxa Street, by false representation. 
The case was instituted by the police under section 420 of 
the Indian Penal Code, and was so regarded by the learned 
Presidency Magistrate. The complainant and a large number 
of witnesses were examined for the prosecution, and the pro- 

(1) (1888) I. L. R. 15 Calc. 608. (3) (1899) I. L. R. 26 Calc. 746. 

(2) (1902) I. h. R. 27 Bom. 84. (4) (1899) 1. L. B. 27 Calc. 126. 
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secution ease was closed on the 29th April 1909. Thereupon, 1909 
the learned Magistrate wrote out an order submitting the case Ma5k 
for the opinion of this Court under section 432 of the Criminal 
Procedure Code. It appeared to him to be very doubtful whether 
the charge of cheating under section 420 could possibly lie, but Mahomed. 
he seemed to be of opinion that a charge under section 409 might 
be sustained. He says — “ I think in this case the accused was 
entrusted with the money by the prosecutor within the meaning 
of section 495 of the Indian Penal Code, and he spent part 
of it, namely, Rs. 2,774, not in the way he should have done but 
in distinct violation of the terms of the trust or the contract.” 
Throughout the whole of the inquiry no question was asked 
bearing on the issue as to whether the accused had misappro- 
priated the complainant’s money. This Court returned the 
Reference to the learned Presidency Magistrate pointing out 
that it did not strictly arise under section 432, but that it was 
open to him to charge the accused in the alternative under 
sections 420 and 409, or under section 409, if the evidence dis- 
closed that offences under these sections or either of them had 
been committed. He, thereupon, recalled the complainant 
on the 14th May, and the complainant then stated that he 
had asked the accused for the money and that he had not been 
paid. No further inquiry seems to have been made, and on the 
27th May the learned Magistrate decided that, in the absence 
of a definite direction from this Court, he was botmd to rely 
on two unreported cases which he set out in his order and dis- 
charge the accused. In the first case, all that was proved was 
that the dhobi had not returned some clothes which the ccm- 
plainant said he had given to him to wash. There was no 
finding that the dhobi had converted them to his own use. The 
fact that when charged he, to save Iiimself, falsely denied that 
he had received the clothes, would not necessarily establish 
his guilt. He might have lost them or sent them to another 
customer by mistake. It does not appear he denied receipt 
before the institution of the case. In the second case, there 
was no finding in the lower Court’s judgment as to any dis- 
honest misappropriation by the accused or conversion to bis 
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1099, own., use of tJio- Qrnawi^ntev'said, tp- by the 

..:',Maxik ' , -n.omplaiixaht^^ : 111 ; thetabsencp, of siich a’ finding no conviction 

SmGH^ ' .bQi^ld bn. had.' ; 'Tlie.-ruKng,. dpfes;.not::.lay: any general rule of law. 

. . It seems to- iis •that- the facts- on wMch those" two' cases were de- 

.KHAIT : ,, — . 

Mahomei). cided ai*e Very- different./ ■".'■In this case, the accused has admitted 
.that- .he received- Rs. 3v550 fo,r- the. purpose, of purchasing 
specific articles, that he only - spent... .a small. ain.oimt. of that 
. money, ill. p-iirchasing; a .few- -of- those- articles, and he fnrther 
admits that the balance is still with him. The reason why he 
states he did not spend' all the money on the objects for wliieh 
it ivas given to him is that the coniplainant telegraphed to him 
stopping him. He admits that the rest of the money is in his 
hands, but denies that the complainant ever asked him to 
return it. ■/ Under these Tciroumstanqes-,. a- -'charge of ■criminal 
misappropiiation under section 409 of the Indian Penal Code 
may be established. • But thinli that there has been- no 
proper inquiry into this charge. There is apparently some evi- 
dence that the accused absconded, a fact which, if proved, might 
have an important bearing on the question irhether he had mis- 
appropriated the money,, but the Magistrate apparently has 
not considered this evidence, nor has he attempted to. elicit 
, w^hen and under wliat .precise circumstances the demand for the 
money, if any,, w^as made, and "what answw or explanation was 
■ then given' by the. accused. These points,, are of vital impor- 
tance, . and wlien., they have .been lost,, -sight,, of we -think, there. 

■ are prirnd facie groun.ds..fpr.'holding,,that- fiirtlier in-C|uiry should;; 
be held.,' - • " ■ 

;-We,., therefore,, order that the, record be returned to the 
iearned-Presidency Magistrate, and direct him to, inquire further 
, iiitqvthe charge under section 409.,oh.tlie„lii„dian Penal Code. 

; . E;. H,. M*/ : . C..' C I..' h 1.' 

' * Riik absoliik^ 
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The origin of title to the property in suit was a sanad of 1787 granted by the 
Kaja of Fandra to the predecessor in title of the plaintiff, thesebait of a shrine 
managed by Goswamis among whom the office of Mohant had descended for 
more than 100 years by the ml© of lineal primogeniture, in the following 
terms : — 

“ To the remembered and abode of all blessings, Sri Bichitrananda Mohant 
Goswami, of good character. This deed of pottah of dehuUar property is exe- 
cuted to til© following effect. I do grant to you by way of lakheraj dehuttar 

the entire inouzah of Gorfalbari in pergunnah Paiidra By bestowing your 

blessings on us you do enjoy and possess the same with fresh felicity. If I 
or any of ray heirs ever dispossess you, the dispossession shall be ineffoetual.” 

The evidence in the case showed that the donee received the gift as one for 
the service of the particular idols whose sebait he was, and that the income 
of the mouKah had ever since been entirely appropriated for that service. In 
1860 the then Mohant describing himself as “ brittibhogi-hoider of dehuttar 
granted to the predecessor in title of the defendants a mohurari pottah, or 
permanent lease, of the mouzah in which it was described as “ my long-standing 
ancestral lakheraj dehuUar property endowed for the service of the deity.” 
In a suit brought to set aside the lease as being beyond the powers of the 
3IoIiant and therefor© void, it was contended by the defendants that though 
the grant was to the Mohant and ” by way of laklieraj dehuttar, there was 
no complete or speelffe dedication of the mouzah to the service of any idol, but 
tliat. the gift was to the Mohant personally and descendible to his heirs 

Held, by the Judicial Committee (reversing the decision of the High Court) 
that, under the circumstances of, and on the evidence in, the case, the mouzah 
was dehuttar property in the sense of having been dedicated to the worship 
of the idols represented by the Mohant to whom it had been originally granted. 
Though til© mere fact of the proceeds of any land being used for the support of 
an idol may not be proof that that land formed an endowment for the purpose, 
yet it was a fact that might well be taken into consideration, when, as in this 

* Present .: Lord Atkikso^, Bobd Collins, Bib Anbeew S coble and Sir 
Ab’seto Wilsok. 
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caso, the mtentioii of the founderimd to be gathered from an aneioat.docimient 
expressed in ambiguous language. 

Muddim LaU \7. Komid Bihee {!) ioUowed, 

There was no allegation- of any speciaTcircumstances of necessity to justify 
the grant of the lease which was subject to a fixed reut-chargej payment of 
which had all along been made to the Mohant — 

- , Held, that the power of a Mohant to alienate debuttar jjroperty being, like 
the power of a Manager for an infant heir, limited to cases of unavoidable 
necessity [Prosunm KumariDehya v. Golah Ohand (2)], a permanent leas© at a 
fixed rent, though adequate at the time, was a breach of duty in tli© Mohant,** 
and on the most favourable construction could only enure for the life of the 
grantor and was not binding on his successors. 

Shibessouree Debiav. Mothooranath Acharjo (3) followed. 

It was also contended that a mokiirari leas© was tantamount to a conveyance 
in fee simple, and that the lessees must, therefore, be treated as *“ purchasers ” 
within the meaning of Article 134 of Sclieduie 11 of the Limitation Act (XV of 
1877), and the suit was consequently barred by laps© of time, and the Higli 
Court so decided : — 

ifeld’ (reversing that decision) that the words “ purchased for a valuable 
consideration in that Article meant that the o%vnership of the property sold, 
had' been absolutely transferred from the vendor to the, purchaser in eonsider- 
ation of the price. But a lease in perpetuity left some interest in the lessor, 
and such a lease, though permanent, was forfeitable : KaMy Dam AMri v. 
MonmoMni Damee (4). The ijurehaser must be the purchaser of an .absolute 
title. The defendants were, therefore, not purchasers under Article? 134, and 
til© suit was not barred. 

Appeal from a judgment and decree (I7th February 1906) 
of the High Court at Calcutta which reversed a judgment and 
decree (29th June 1905) of the Subordinate Judge of Manbhum. 
The plaintiffs were the appellants to His Majesty in Council. 
The suit out of wliich this appeal arose was brought on 
29th September 1904 by the first appellant, Abhiratn Gosw'ami 
(a minor suing by his mother and next Mend Nrittomoyi Debi), 
the Mohant of a shrine of two Hindu idols knomi as Raghu- 
nath Jill and Durga Mata, and Messrs. Burn and Company , 
the lessees of the first plaintiff. The plaint sought a declara- 
tion that a village called Gorfalbari granted in 1787 by the 
Raja of Pandra to the predecessors in title of the first plaintiff , 
for the support of the idols was debuttar property ; and that 

(1) (1867) 8 W. R. 43, 43. (3) (1869) 13 Moo. I. A. 270, 275. 

(2) (1875) 14 B. L. R. 430 ; ' (4) (1897) I. L. R. 24 Calc. 440, 447. 

L. R. 21. A. 145. 
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two leases of portions of the village, dated 6th February 1860, 
and 2nd November 1896, under which the defendants held, were 
invalid as being beyond the powers of the then Mohant to 
grant ; and prayed for possession of the village, or in the 
alternative for a declaration that in any event no title to any 
“ underground rights ” passed to the defendants under the 
said leases. 

The defence was that the suit was barred by limitation ; 
and that the village in suit was not dehuttar property, but the 
personal estate of the Mohant who granted the leases which it 
was sought to set aside. 

The Subordinate Judge held that the suit was not barred 
by limitation ; that the sanad of 1787 was an ancient document 
and had come from proper custody ; that the village in suit was 
shown to be dehuttar property ; and that the Mohant for the 
time being had no power to alienate the property and the leases, 
under which the defendants held, were therefore invalid. He 
accordingly decreed possession of the village to the plaintiffs 
with mesne profits and costs. 

On appeal a Divisional Bench of the High Court (Sie F. 
Maclean C. J. and Me. J osticb Gbidt) held that the suit "was 
barred by limitation ; that the village in suit was not ddmttar 
property, but was the personal property of the family to which 
the Mohant belonged ; and that the lease, dated 6th February 
1860, conveyed to the lessee a right to the subsoil and to 
minerals. The High pourt, therefore, reversed the decision of 
the Subordinate Judge and dismissed the suit with costs. 

The facts of the case are fully set out in the report of the 
appeal to the High Court, and in the judgment of that Court 
now appealed from which will be found in I. L. R. 33 Calc. 511. 

"Whilst this appeal was pendir^ Abhiram Goswami died, 
and his mother Nrittomoyi was allowed by the Court to re- 
present him on this appeal. 

On this appeal, 

DeGruyther, K.C., and G. E. A. Boss, iot the appellants, 
contended that the village in suit was “dehuttar ^ property. 
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By the sanad of 1787, which was an ancient document aiifl 
produced from proper custody, the Tillage was granted as 
“ debuttar.'’’ Reference was made to Wilson’s Olo.ssary, page 
134, to show that“ dehuttar ” meant the property of an idol and 
to the same authority at page 93 to show that the word 
“ hmmottar” would property have been used, had it been the 
intention that the property conveyed should be the “ property 
of the Mohant.” The grant, therefore, was intended to be 
one to the idols. Tliere was no provision in the sanad for the 
succession of the Mohants which would have been the case if 
the gift had been intended to be the personal property of the 
Mohant ; but which was unnecessary in the case of a gift to an 
idol which was a corporation sole. The reference to tlie 
possibility of dispossession by the grantor and tlie .‘statement that 
it would be ineffectual confirmed the construcfion put upon 
the grant by the appellants as did the recital describing the 
property in the lease of 1860. The best evidence as to whether 
the property w’as the endowed property of the idols was the 
manner in which it had been dealt with from the time of the 
grant in 1787 up to the present time ; and it would be found 
that it had always been treated as endowed and not private 
property. Evidence of members of the family showed 't'lial 
if was dehuttar ; that the proceeds of it had all along been spent 
for the purposes of the sheba ; and that the dehuttar pr<;»pen\' 
of the idols, including the village in suit, always was anti is in 
the possesMonof the Mohant alone. Hacl it been the personal 
property of Bichitrananda, all his descendants wtmld have 
taken shares- of it ; and the fact that this did Jioi happen 
proved conclusively that the village was the property of the* 
idols, and never the private property of the Mohant himself. 
It was submitted, therefore, that the High Court was wrong 
in holding that the village in suit was not dehuttar property. 

It was also contended that the lease of 6th February 1860, 
if intended to be a transfer in perpetuity, and if the property 
was dehuttar, was beyond the powers of the Mohant to execute : 
it was neither alleged ribr proved that the lease was granted 
for -legal necessity which alone would justify a Mohant in 'so 



VOJj. XXXVI.} 


GALCUTTA SERIES. 


1007 ,. 


alienating it. .That being so, the .lease should be held not to 
give; a: permanent right of occupancy. Reference was made 
to Mayandi ChetUyar Y. Ghokkalingam Pillay (1). 

It was further contended that the suit was not barred by 
limitation. Article 144 of Schedule II of Act XV of 1877 was 
said to bar it because the possession of the lessees became, on 
the death of Pranananda in 1891, adverse to Raghabananda, his 
successor in the Mohantship, and the suit had not been brought 
within twelve years from that date. But Raghabananda was 
insane from 1896 to the date of his death, 10th June 1900, and 
Abhiram, the plaintiff, his successor, was a minor up to the 
date of suit, 29th September 1904, so that, in that view, under 
section 7 of the Limitation Act {XV of 1877), the suit would 
be in time. Nor was it barred by article 134 of the Act which 
only applied, it was submitted, to a bond fide purchaser, where- 
as Ananga Moliini Debi, the lessee in this case, took the property 
with the kno-vfledge that it w^as ‘‘ debuttar,^^ and was therefore 
not a purchaser within the meaning of that article. For 
the same reason she was not an ‘^assign for valuable consi- 
deration’^ within the meaning of section 10 of the Limitation 
Act. The lessee, moreover, did not under the lease acquire 
an absolute title, and it was held in the case of Badhanath Das 
V. Gisborne S Co. (2) that under section 5 of the old Limit ation 
Act (XIV of 1859) which corresponded with article 134 of the 
present Act, that the word ‘‘ purchased ” in that section meant 
the acquisition of an absolute title as purchaser, and could not 
mean ‘‘mortgaged” or “leased”; so that article 134 was 
inapplicable to Ananga Mohini Debi and her representatives 
in title in the present suit. Reference was also made to Bam 
Churn Ternary v. Protap Chunder DuU Jha (3) ; Limitation 
Acts (IX of 1871) section 10, and XV of 1877, section 10. But 
the original lessee and the present defendants, her successors 
in title, had paid the rent reserved under the lease regularly up 
to 1902, and if the property were dehuttar e^nd the lease 
consequently void, they should be treated as being tenants from 

(2) (1871) 14 Moo. I. A. 

(3) (1886) 2 C. L. J. 448. 
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(1) (1904) I. L. R. 27 Mad. 291 ; 
n. R. 31 1. A. 83. 
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1909 year to year of the Mohant, and then there was no question 

Abhikam of adverse possession and therefore no limitation. A tenant 
GosTOira convert his tenure (when it was invalid) into a pro- 

gIa^ prietary tenure by being in possession for twelve years while pay- 

NAirot. ing the rent charge reserved by the lease. Reference was made 

to President and Oovernorsdf Mogdalen Hospital v. Knotts (1), 
Ecclesiastical Commissioners v. Merral (2), Attorney General 
V. Davey (3) and Onanasambanda Pandara SamiadJii v. Vehi 
Pandaram (4) was cited and distinguished. Tenancy under 
the Bengal Tenancy Act, and section 3, clause 3, as to the 
definition of “tenant” and sections 4 and 5, and Act X of 
1859 (the Rent Act in force in Bengal before the Bengal Tenancy 
Act)* were referred to. There were several kinds of tenants 
who had permanent interests in the property they held, but 
they were all only tenants, and not full proprietors ; and their 
possession, however long, did not bar their lessor : see Bengal 
Tenancy Act, sections 5, 18, 20, 178 and 179 ; Transfer of Pro- 
perty Act (IV of 1882) sections 8, 108 clause (o) and 111 clause 
(g) ; and Rally Doss Ahiri v. MwmioMni Dassee (5). 

The lease of 2nd Xoveniber 1896 was also void as being 
beyond the competence of the Mohant, and in that instance 
a further reason was that Raghabananda was the Mohant at 
the time of its execution, and he was proved to have been 
insane at the time and remained so until his death, and the 
evidence showed that, as the Subordinate Judge held, that lease 
was not properly executed. 

Lastly , it was contended that the lease of 1860 did not in- 
clude the minerals under the soil, but was only a lease for the 
purposes of cultivation. On its construction it was impro- 
bable that minerals and sub-soil rights were granted ; no 
royalties were mentioned, and the “rights of various kinds” 
referred to would be only those ejusdem generis. Reference 
was made to Crompton v. Jarratt (6). Only the rights speci- 

(1) (1879) L. B. 4 App. Gas. 324, 333. (A) (1899) L L. R. 23 Mad. 271 ; 

(2) (1869) L. R. 4 Exoh. 162, 166. L. R. 27 I. A. 09. 

(3) (1869) 4 De Gex & Jones, 136. (3) (1897) 1. L. B. 24 Calc. 440, 446 

to 448. 

' (6) (1885) L. B. SO Ch. 208. 
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fi6d in tlie ' lease were granted, not everything which might 
possibly be found in or under the land. A lease, however, 
permanent, did not convey missing rights unless they were 
definitely specified. 

Sir M. Finlay, K,C., and H, Cowell, for the respondents, 
contended' that there was no evidence of any valid dedication 
of the property in suit so as to tie it up in perpetuity ; and that 
it was not shown on the evidence to be debuttar property. 
The High Court, and, it was submitted, rightly doubted the 
genuineness of the sanad of 1787. But even if genuine, there 
was, on the construction of the sanad, nothing to show that the 
property granted was debuttar and given to the idols. For all 
that the grant said, it might as well be a grant to the individual 
Moliant himself, and not a gift to the idols as the appellants 
contended. There was no sufficient evidence of any endow- 
ment or that the property was affected by any specified or 
definite trust. Eeference was made to Doorgamth Roy v. 
Ram CJmnder Sen (1) ; Mayne’s Hindu Law, 7th Edition, page 
586, paragraph 439 ; 5th Edition, paragraphs 396, 397, 398 ; 
Brojosoofidery Debia v. Luchmee Koonweree (2) as not support- 
ing estates of a perpetual character in favour of idols. 

On the construction of the lease of 1860, it was contended 
that it was a grant in perpetuity and for an adequate rental. 
Such a grant with such an annual payment by the grantee was 
a form of parting with landed property. It was called a 
mtt&wan lease and was in fact a grant in fee simple of the pro- 
perty conveyed, cases of istemrari muhurari grants were 
referred to showing that such grants could not be resumed at 
will, and that twelve years’ adverse possession barred a suit to 
recover the property granted : Tulshi Pershad Singh v. Ram 
Narain Singh Bejoy Ghunder Banerjee y. Kali Prosonno 
Mooherjee (4) and Himmut Bahadoor v, Sooneet Kooer (5). 

(1) {1870) I.L.R. 2 Calc. 341, 345, 348 ; (3) (1885) I. L, B. 32 Calc. 117, 129 ; 

L. R. 4 L A. 52, 54, 56. ' L R. 12 I. A. 205, 213, 214. 

(2) (1873) 15 B. L. R. 176, 178 (4) (1878) I. L. R. 4 Calc. 327, 329, 

(note). 330. 

(5) (1871) 15 W. R 549, 550, 551. 
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1909 As to limitation it was contended that the suit was barred 

AbS^ 4 m by article 134 of Schedule II of the Limitation Act, 1877. The 

Goswami defendants were “ purchasers ” under that article, and “ assigns 

Shyama for valuable consideration ” within the meaning of those wordvs 
Ohaban 

Nandi. in section 10 of the Limitation Act ; and they and their pre- 
decessors in title had held adverse possession of the property 
from the date of the execution sale, 14th December 1877, and 
the rights of the appellants, if any, had become extinguished 
under section 28 of that Act. Reference was made to Gnana- 
sambanda Pandara Sannadki v. Velu Pandaram (1). The fact 
that there was a rent charge, which was paid all along, made 
no difference. The decision in the case of President and Gov- 
ernors of Magdalen Hospital v. Knotts (2) was opposed to those 
in Attorney General v. Davey (3) and President, &e., of College 
of 8t. Mary Magdalen, Oxford v. Attorney General (4). 

It was also contended that the lease of 1860 on its true 
construction granted the rights to the minerals in and under 
the soil : the lease after reciting what was specifically granted 
concluded with the words, “ and all rights of various kinds ” 
which were large enough to include mineral rights : and that 
by the lease of 1896 the respondents acquired a valid title to 
the five bighas which had been excepted from the grant of 1860. 

DeQruyther, K.G., in reply, contended that the idols were 
the beneficiaries, and the Mohant as Manager of the endow- 
ment applied the proceeds of the property to the support of the 
idols, referring to Mayne’s Hindu Law, 7th Edition, page 582 ; 
Manohar GanesTi v. Lahhmiram Govindram (5) ; SatManama 
Bharati v. Saravandbagi Ammal (6) ; Mahomed v. Ganapati 
(7) ; Dedroos Banoo Begum v. Ashgur Ally Khan (8) ; Doorga- 
nath Roy v. Bam Ohunder Sen (9) ; Prosimno Kmmri Delya 
Y. GoM> Chand Baboo (10) ; and the Indian Trusts Act {II of 
1882). Section 10 of the Limitation Act had no application 

{!) (1899) I. L. B. 23 Mad. 271, 279 ; (6) (1894) I. h. B. 18 Mad. 26H, 274. 

L. B. 27 1. A. 69, 76. (7) ( 1889) 1. L. B. 13 Mad. 277, 280. 

(2) (1879) L. B. 4 App. Cas. 324. (8) (1873) 15 B. h. B. 167. 

(3) (1859) 4 DeGex & Jones, 136. (9) (1876) I. L. R. 2 Calc. 341, 347 ; 

(4) (1857) 6 H. L. 0. 189. L. B. 4 1. A. 32, 35. 

(6) (1887) I. L. B. 12 Bom. 247, 263. (10) (1875) L. B. 2 I. A. 146, 182. 
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to, the present case ; there was no adverse possession and there- 
Bejoy GJiUThder Banerjee v. Kally Prosonno MooJcerjee (1) 

/ ■ and Hiwhmut :Bahadoor v. Sooneet Kooer (2) were not appli- 
cable. The distinction between a lease in perpetuity and a 
sale was clear from the decision in Kally Dass Ahiri v. Mon- 
:fmMm Dassee ( 3 ). 

The judgment of their Lordships was delivered by 

SiE Andrew Sooble. The subject-matter of this litiga- 
tion is a mouzah called Gorfalbari, in the district of Manbhum, 
and the main questions for consideration are, first, whether 
the mouzah is debuttar or dewattar property, and, secondly, 
whether, assuming it to be so, the Mohant of the endowment 
for the time being had power to grant a mokumri pottah^ or 
permanent lease, of it. 

The relevant facts may be shortly stated. In the village 
of Achkoda is the shrine of two Hindu idols, known as Raghu- 
nath Jiu and Durga Mata, served by a family of Goswamis, 
among whom the office of Mohant has descended, for more 
than a century, by the rule of lineal primogeniture. In 1787, 
one BicMtrananda was Mohant, and the origin of the title to 
the mouzah is a sanad, dated on the 23rd December in that 
I yoar, which is in the following terms : — 

I To til© remembered and abode of ail blessings, Sri BicMtrananda Mohant 

'Goawami, of good character. 

TMs deed of pottah of dehuttar property is executed to the following effect. 
Being in sound health and easy mind, I do grant to you by way of lakheraj 
dehititaf the entire mouzah Gorfalbari, in pergunnah Pandra, together with 
all bills, jhils, waste and danga lands, jungles and cuiturabl© lands and what- 
ei"©r exists thereon. By bestowing your blessing on us, you do enjoy and 
'I ^ possess the same with ■■fresh felicity. If I or any of my heirs ever disposses 

I .■you, .the, ■dispossession shall be ineffectual. 

It was contended on behalf of the respondents that, 
although the grant was to the Mohant, and '' by way of lakheraj 
there was no complete or specific dedication of the 
I mouzah to the service of any idol, but that the gift was to the 

I (!) (187S) 1. L. R. 4 Calc. 827, (2) (1871),, 16, W. B. 649. 

(3) (1897) 1. L. E. 24 Calc. 440. 


' .. 190 . 9 ' : 

,A.bhibam 
Goswami 
' u., 

Shyama ' 
Chabak 
Nandi. 
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Abhibam 

Goswams 

■ V. 

Shyama 

Ghaban 

Natoi., 



Moliant personally, and descendible to Ms heirs, in return for 
blessings bestowed on the 'donor and his family. There is, no 
doubt, much force in this contention, but, ' however, aiiibi- 
guously the intention of the donor may have been expressed, 
it is perfectly clear from the evidence in the case that the donee 
received the gift as a gift for the service of the , particular 
idols whose shebait he was, and that the income of the mouzah 
has ever since been entirely appropriated to that service. The^ 
Subordinate Judge finds as a fact that '' its proceeds have all 
along been spent for the maintenance of the sheba of the said 
idols/’ and there is no evidence at variance with this finding. 
The mere fact of the proceeds of any land being used for the 
support of an idol may not be proof that those lands formed 
an endowment for the purpose, 3Iudd%% Lai v. Komml Bibee 
(1), but it is a fact that may well be taken into consideration 
when, as in this case, the intention of the founder has to be 
gathered from an ancient document expressed, to say the least, 
in ambiguous language. Contemporanea expositio esi optima. 

But the case for the appeiiants does not rest on this 
consideration alone. In February, 1860, the then Mohaiit 
Pranananda, describing himself as “ Brittibhogi-holder of 
dehuUarJ^ granted to one Ananga .Mohini Debi a moMiran 
pottah, or permanent lease, of the entire moiizali, with the 
exception of five bighas, which were reserved as set apart 
as the place of repose for the deity.” In tliis document thcv 
mouzah is described as “ my long-standing ancestral lakhera-j 
dehuitar property endowed for the services of the deity.” 
Under this grant, .Ananga Mohini, and afterwards her husband, 
Magaram, had possession of the estate until 1877, when it wavS 
sold in execution of a decree for rent obtained by Pranananda 
against Magaram, whose interest is now represented by the 
first three respondents. The five bighas reserved in the ori- 
ginal pottah were granted to the: same respondents on the same 
tenure 'by the three sons and the widow of Pranananda by a 
lease, dated the 2nd JNoyember, 1896. 


milBmf B W. R. 42, 43. 
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Upon tkese, facts, tlie learned Subordinate' Judge found : ' IW ' ' 
tbat^'Gorfalbari 'Was the pr^^^ the idols Raghu- AbhSIm: 

nath: Jiu and Durga Mata;, and the High Court, feeling 'a : 
difficulty on this point, decided the case upon the question of ' ' 
i limitation. Leaving the question of" limitation aside for the 'Nandi. 

j moment, 'their Lordships are of opinion that the Subordinate 

; Judge was right, and that Gorfalbari must be held to be 

I dehuttar property, in the sense of having been dedicated to the 

I worship of the idols represented by the Mohant Bichitrananda. 

The second question is whether, this being so, the Mohant 
had power to grant a mohurari fottdh of the mouzah. It is well 
settled law that the power of the Mohant to alienate dehuttar 
property is, like the power of the Manager for an infant heir, 
limited. to cases of unavoidable necessity: Prosmno Kumar i 
Dehya v. Ooldb Chand (1), In the case of Doorgauath Boy v. 

Bam Chunder Sen (2) a mohurari fottah of deivattar lands was 
supported on the ground that it was granted in consideration 
of money said to be required for the repair and completion 
1 of a temple, for which no other funds could be obtained, 

i But the general rule is that laid down in the case of SMbessouree 

\ Debia v. Mothooranath Aoharjo (3) that, apart from such neces- 

I sity “ to create a new and fixed rent for all time, though 

' adequate at the time , in lieu of giving the endowment the benefit 

of an augmentation of a variable rent from time to time, would 
be a breach of duty in the Mohant. There is no allegation 
that there were any special circumstances of necessity in this ^ 
case to justify the grant of thepottah of 1860, which on the most 
favourable oonstmction enured only for the life-time of the 
grantor, Pranaiianda, who died in 1891, or of the pottah of 
1896, which, at best, could only be deemed operative during 
^ the life-time of Raghabananda, who died in 1900. As regards 

1 Raghabananda, who succeeded his father as Mohant in 1891, 

the Subordinate Judge found that he became insane about 
two years before his father’s death, and continued so to the. 

(l) (1875) 14 B. L. R. 450 ; (2) (1876) I. L. R. 2 Calc, 341 ; 

L. R. 2 I. A. 145. R- R- 4 L A. 52. 

(3) (1869) 13 Moo. I. A. 270, 275. 
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1009 tiuie of his death. The High Court say that “ he was apparently 
AbhibIm insane in 1892 and again in 1897, but the oral evidence as 
Goswami yg being insane in 1896, at the date of the lease, is far from 
convincing. . . . The better view seems to us that he 

Nandi. was not insane in 1896.” Their Lordships can find no satis- 
factory evidence of any lucid interval between the periods when 
he was undoubtedly a lunatic, and as his mental incapacity 
arose from an excessive habitual use of ganja, it is extremely 
unlikely that such an interval should have occurred. They 
agree with the Subordhiate Judge’s finding upon this point. 

It remains to deal with the question of limitation, upon 
which the learned Judges of the High Court have rested their 
decision. The article in the Limitation Act applicable to this 
ease is article 134, by which a period of twelve years from the 
date of purchase is fixed for suits “to recover possession of 
immoveable property conveyed or bequeathed in trust or mort- 
gaged and afterwards purchased from the trustee or mortgagee 
for a valuable consideration.” The operation of this article 
is controlled by section 10 of the Act, which provides that — 

No suit against a person in whom property has become vosted in trust for 
any specific purpose, or against his legal representatives or assigns (not being 
assigns for valuable consideration), for the purpose of following iti his or tiioir 
hands such property shall be barred by any length of time. 

“ Statutes of Limitation, like all others, ought to receive 
such a construction as the language, in its plain meaning, 
imports”; Luchrme Buhsh Roy v, Bmifeet Mam Panday (1). 
Now, what is the plain meaning of the words “ purchased for 
a valuable consideration ” ? They mean that the o%vnership 
of the property sold has been absolutely transferred from the 
vendor to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. Sir Robert. Einlay, 
in his able argument for the respondents, contended that a 
mohurari lease is tantamount to a conveyance in fee simple, 
and that the lessee must therefore be treated as a purchaser 
within the meaning of the Limitation Act. But the distinction 
between the two transactions has been well pointed out by 
Jenkins, J., in his Judgment in the case of KaUy Dass Ahiri v. 

(l) (1873) 13 B, L, R. 177. 182. 
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MonmoMni Dmsee (1). Because at the present day /'^ says 
the learned Judge, a conveyance in fee simple leaves nothing 
in the grantor , it does not follow that a lease in perpetuity here 
has "any such result. . . The law of this country does 

undoubtedly allow of a lease in perpetuity ... A man 
who, being owner of land, grants a lease in perpetuity carves a 
subordinate interest out of his own, and does not annihilate 
his own interest. This result is to be inferred by the use of 
the word lease, which implies an interest still remaining in the 
lessor.” He held, therefore, that, whether the Transfer of 
Property Act applied or not, such a lease is forfeitable, notwith- 
standing that it is permanent. In this opinion their Lordships 
concur, and it follows that they are unable to give to the 
Limitation Act the wider interpretation adopted by the High 
Court, and to treat the lessee as a purchaser under article 134 
of the Act. The purchaser must be the purchaser of an 
absolute title. 

For these reasons their Lordships are of opinion that the 
leases under wiiich the respondents claim were valid only dur- 
ing the life-time of the Mohant by whom they were granted, 
and they wall humbly advise His Majesty that this appeal ought 
to be allowed, the judgment of the High Court set aside with 
costs, and the decree of the Subordinate Judge restored. 

The first and fourth respondents, w^ho resisted this appeal, 
must pay the costs of it. 

Appeal allowed. 

Solicitors for the appellants : Lawless Go, 

Solicitors for the respondents : Morgan, Price ci? Mewburn, 

(i) (1897) I. L, K 24 Calc 440, 447. 

■ ' J.. :?• W. 
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CRIMINAL APPELLATE. 


BefoTB /Sir JjchWTB'iicB JST. IC,O.I,M.y Cktef JaMicB", und 

\ Mr, JuMice Oaapersz, 

■ ASHRUF ALI 

V, " . , 

EMPEROR.^ ■ ■ 

Opiuniy illegal possession of — Opium Act {I of 1S7S) s, 9 fc) — Possession of 

railuKiy receipt for an imdelkm'ed parcel of contrahfind opiuuL 

Tlie possession of a 'railway receipt relating to an nndeli^*ered parcel of 
contraband opium,' lying - 'in a .raihray office, under cireiimstanees showing 
knowledge of its contents, constitutes possession'of the opium within section 1), 
eianse (c) of the Opium Act. 

Kashi Nath Bania v. Emperor (1) discussed and followed. 

The appellant Ashrnf Ali was tried and convicted by the 
Chief Pesidency Magistrate, on the 22nd April 1909, niider 
Act I of 1878, sections 9 and 10 of being in illegal possession 
of opium, and sentenced to a fine of Rs. 500 and in default 
to six months" rigorous imprisonment. 

On’ 7th February 1909, the appellant, it was found, gave 
one Yad 'Ali a railway receipt for a parcel despatched from 
Madhubani to Calcutta, and asked him to send a tnistv'ortliy 
coolie to take delivery of it at the Howah station. The receipt , 
which was dated the 4th February , purported to bear the names 
of Baehoo as consignor and Emam Sarif as consignee, and 
described the contents of the package covered by it as “one 
tin of ghee.” It bore. an endorsement in favour of a coolie, 

. named Durgai, signed by one Akhin Sarif. On the following day 
the appellant went to Yad Ali and inquired about tlie parcel, and 
was informed by the latter that the coolie went to the Howrah 
station but did not: find it there, and that he had gone to the 
..East Indian Railway -Parcels Office in Chowinghee Road for it. 

♦ Criminal Appeal Ho.. 484 of 1909, against the order of T. Thornhill, Chief 

Presidency Magistrate, Calcutta, dated April 23, 1009. 

{}) (1905) I. L. B. 32 Cale. 557. 
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In. the meantime an Excise Sub-InspeotoTj upon receiving" certain 1009 
information, went to the Parcels Office and saw Durgai ashrot'am 
there with the receipt awaiting delivery. He took the receipt ; *’■ 

from him and obtained delivery of the package which, on being " 
opened, was found to contain 20 seers of contraband opium. 

The Excise Officer then arrested Durgai who stated that he had 
got the receipt from Yad Ali, whereupon they went to the 
latter’s shop and questioned him, and he immediately admitted 
having given the receipt to the coolie, but explained that he 
had received it from the appellant Ashruf. The appellant on 
being asked by the Excise Sub-Inspector about the receipt 
denied all knowledge of it, and contradicted the story of Yad 
Ali, but he was arrested and put on trial before the Chief Pre- 
sidency Magistrate. It was contended for the defence that 
Yad Ali was the real culprit, and that the evidence of the 
witnesses who corroborated his story was false and concocted, 
but the Magistrate found possession of the receipt with the 
appellant and convicted him. 

Mr. Asglmr (Bobu Manmatha Nath Mookerjee with him), 
for the appellant, argued on the facts that Yad Ali, who had 
been previously convicted under the Opium Act, was the guilty 
party, and that he now attempted to throw the blame on the 
appellant. The Court must determine the nature of the pos- 
session in the ease ; Grownv. Kyte{l). The case of Kashi Nath 
Bcmia v. Emperor (2) is distinguishable, as the accused there 
U'as the consignee himself and the receipt was discovered in 
his box. In this case the receipt was not found with Ashruf 
nor did he ever have possession of the opium. 

Mr. Orr, for the Crown. The view of the facts taken by 
the Magistrate is correct. The receipt was m the appellant’s 
possession, and his denial of it proves his knowledge of the con- 
tents of the parcel. He is, therefore, liable under the law as 
being in possession of the opium: Kashi Nath Bania v. 

Emperor {2). 

(2) (1905) I. L. K. 32 Calc. 567, 


(l)-(iS82) I. L. E. 9 Calc. 223. 
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■1909 ; JEHiaHS C.J. AKP Gaspeesz ■ J. ' Ob the facts \Te are 

Ashbuf Ali ill agreement with the learned Magistrate, for we hold with 
EMPBBOB. ' him that the accused was in possession of the railway receipt. 

. The question then arises whether that constitutes possession 
. of .the opium to which' the raiiwajr receipt relates, so as to be 
an offence within section 9 of the Opium Act . (I of 1878). If 
unfettered by authority, I- should have been disposed to hold 
that' there was no such possession, for, as I read the Act^ it re- 
lates to possession of opium, and not of a receipt for the opium. 
However, there is a decision of this Court by which we are 
bound,. Nath Bania v. Emperor (1), in which, on facts 
not fairly distinguishable from the present, it was held that 
possession of the railway receipt was possession of opium 
within the meaning of the section. It appears to me that this 
decision overlooks the distinction between “ possession ” and 
the ‘‘ right to possession.” But there the dt^cisioii stands, and 
we are bound by it. We, therefore, dismiss this appeal* 

E. H..M. Appeal lUsmissed. 

(1) (1905) L L. E. 32 Caie. 557. 

MATRIMONIAL JURISDICTION. 

Before Mr. J usHce Haririgion: 

1,909 BOWEN u. BOWEN.^ 

duff. 10. ■ Diwroe — Alimony pemknte liiCj applimHon fcn\ after decree nmt-^indmi Dirorce 

.. Act {I V of 1869) s. SO.' 

Ko^twitiistanding a decree nisi for dissolution of marriage, mi the grouiir.I of 
tbe wife’s adultery, the Court has power, uuder sectiou 30 of tlioludian Divorce 
Act, to order alimoiry pendente Uie for the period between dcrree 'nisi and 
decree absolute. 

Dunn Y. Dunn (1) eomideved. 

This was an application by the wife, against whom a decree 
tiisi (2) for dissolution of marriage had been made, for an order 
for alimony, mxtil the decree should be made absolute. 

On the 7th January 1909, Air. Bowen filed a petition for 
dissolution of marriage on the ground of his wife’s adultery, 

* AppHoatioa in Original Civil Suit ISTo. 1 of 1000. 

(1) (1888) L. K. 13 P. D. 91. (2) (1909) I. L. R. 36 Caie. 874. 
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and on the 14th June 1909, Harington J. pronounced the decree 

Mr. Bowen was a berthing master in the employment of the 
Oommissioners of the Port of Calcutta, with an income of about 
Rs. 350 per month. Since the institution of the suit, by a 
private arrangement between the parties, the husband had 
made the wife an allowance at the rate of Rs. 100 a month for 
the months of January and February, and thereafter at the 
rate of Rs. 70 a month. On the 5th July 1909, Mr. Bowen 
tendered the sum of Rs. 35 as the amount due up to the date of 
the decree nisi, and refused to make any further allowance, 

Mr, Asghtir, for the applicant. Under section 36 of the 
Indian Divorce Act the wife may present a petition for alimony 
pending the suit, and the alimony shall continue until the decree 
is made absolute. Now the Us does not terminate with the 
decree nisi. Hence an application for alimony can be made 
after decree nisi : Ellis v. Ellis (2), Foden v. Foden (3), Thomas 
V. Thomas (4). The Indian Divorce Act does not deprive a 
guilty wife of alimony : Thorms v. Thomas (4). See Rattigan 
on Divorce, page 204. 

Mr, Stokes, for the opposite party. In Thomas v. Thomas 
(4), alimony was allowed to the guilty wife only up to the pro- 
nouncement of decree nisi. It has been the uniform practice 
of the Courts in England to order a discontinuance of alimony 
after the wife’s adultery has been proved : Dunn v. Dunn (5). 
Section 36 of the Indian Divorce Act does not contemplate an 
application for alimony being made after decree nisi. Under 
that section, if an order for alimony had been made before 
decree nisi, it would continue until the decree was made absolute. 

Cur, adv. vuU, 

Habikgtoh J. This is an application by the wife against 
whom a decree nisi for dissolution of marriage has been made 
for alimony until the decree is made absolute. 

(1.) (1909) I. L. B. 36 Calc 874.. (3) [1894] P. 307. 

(2) (1883) L. B. 8 P. D. 188, (4) (1896) L L. R. 23 Calc. 913. 

(6) (1888) L. B. 13 P. D. 91. 
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The husband has tendered the amount due up to the decree 
nisi and says that, inasmuch as the wife has been found guilty 
of misconduct, shehas forfeited her right to receive any alimony 
subsequent to the decree nisi. 

Alimony has been paid by the husband to the wife since 
the institution of the suit ; that payment was made in piirsiz- 
ance of a private arrangement between the parties, no appli- 
cation was made in Court in respect of it. 

The husband relies on the case of Dunn v. Dkuh(\), in 
which it was held in England that where alimony pnuhni*' litr 
had been granted to a wife in a petition for divorce th<' j’ighi 
to such alimony ceased upon the wife’s being found guilty of 
adultery. 

But in this country the period during whicii alimony is 
payable is regulated by section 36 of the Divorce Act, which 
provides that it shall contmue in the ease of a decrei* for dis- 
solution of marriage until the decree is made aiisoiute. This 
provision, therefore, makes the law as laid down in Dunn v. 
Dtt/wi (1) inapplicable in this country. Had alimony been 
granted it must by the express words of the statute liave been 
continued to be payable until the decree is made absolute. 

The decree nisi then under Indian law is no ground for 
depriving the wife of her alimony, and if it be no gi’ound for 
depriving a wife of alimony, it appears to me equally to be no 
ground for refusing a wife the alimony which would otherwise 
be granted to her. The Indian Divorce Act contemplates tht‘ 
payment to the wife of alimony as long as she is in law a wife. 
Mrs. Bowen is still the wife of Mr. Bowen and should t herefore 
be supported until she ceases, under a decree absoiuie, to fill 
that position. The parties are agreed tliat alimony, if payable, 
shall be at the rate of Rs. 70 a month. 

The result is that the application must be granted with costs 
on scale 2. 

® Application allowed. 

Attorney for the applicant : G. E. Ohose. 

Attorneys for the opposite party : Pugh tSt Co. 

(1)(1888) L. B. 13P. D. 91. 
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Before Mr, Justice Fletcher, 

PRAKASH KUMAR MUKERJI 

V. 

HARVEY.* 

Dctmuges, suit foT'^Dogs likely to bite without provocatiori^-^Ii'ijw'y by Bogs at a 
‘pithlic Ee6reation->ground — Liability of Owner of Dogs — Scienter. 

The defendant’s dogs which to the knowledge of his servant having the 
charge of such dogs were likely to bite people without provocation, were 
taken by .such servant to a public recreation-ground. The plaintiff, a child of 
seven years of age, became frightened at the dogs and cried whereupon the 
dogs attacked and bit him severely : — 

Heldf that the defendant was liable in damages to the plaintiff, 

Barnes v. Lucile, Ltd, (1) distinguished. 

OBiGiisrAL Suit. 

The facts are briefly as follows. The plaintiff, who was a 
child of about seven years of age, went out in company of his 
servant to the Ballygunge maidan, a public recreation-ground, 
where numerous children congregate every day. Seeing a 
number of large dogs at a little distance, the boy got frightened 
and cried. It was alleged that thereupon the dogs became excited 
and, two of these being loose, ran for the boy, while three 
others also attacked the boy after breaking away from their 
keeper who was holding them in chains. These dogs belonged 
to the defendant, Mr. A. D. F. Harvey, and the evidence was 
that the keeper told the servant not to bring the child any 
nearer. The boy having been severely bitten was taken by 
his parents for treatment to the Pasteur Institute at Kasauli. 
This was done as a precautionary measure, although there 
was nothing to show that the dogs were rabid at the time. The 
plaintiff afterwards filed this suit for damages. 

Mr. H, D. Bose and Mr, S, K. Mullick^ for the plaintiff. 

Mr. H, Stokes and Mr, Hyam, for the defendant. 

^ Original Civil Suit No. 307 of 1909. 

(1) (1907) 23 T. L. K. 389. 


July 2S, 
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1909 Fletcher J. In. this suit the plaintiff, Prakash Kumar 

PEA.KASH Mukerji, who is a little hoy of about seven years of age and 

a son of Panchanan Mukerji, an officer of the Appellate Side 
Hakvey of this Court, sues one A. D. Fordyce Harvey to recover 

— damages for injuries he sustained by reason of being bitten 
Fietcheb J. j., j i! j 4.» j 

by the defendant s dogs. 

It appears that Mr. Harvey has always kepJt dogs, and in 
August last he purchased a dog of the breed known as “ Great 
Danes,” two of which breed were produced in Court and which 
are dogs of great size. In September one Mr. Duft came to 
Calcutta and Mr. Harvey bought another “ Great Dane ” from 
him. Mr. Duft had three pupies of a similar breed of the age 
of about five months and wished to dispose of them as he was 
about to return to America, and to obHge him Mr. Harvey also 
bought the three pupies, and thus at the date when the plaintiff 
says he was bitten, Mr. Harvey had five “ Great Danes.” 
These dogs were left in the charge of one Deno, a sweeper, em- 
ployed by Mr. Harvey to feed, tend and exercise them. It 
appears to be the essential portion of the sweeper’s duties to 
exercise the dogs, though Mr. and Mrs. Harvey on certain 
occasions took them out alone. 

On the 25th of January 1909, the sweeper about 4-30 p.m. 
took the five dogs to the BaUygunge maidan, and there some at 
any rate, if not all, the dogs attacked and bit the plaintiff very 
severely and the plaintiff therefore brings this suit. 

The evidence of the plaintiff is that he and his bearer were 
going on to the maidan when they saw the sweeper seated on 
the ground having three dogs chained, the other two dogs being 
loose. The three that were chained were held by Deno who 
had placed his foot on the ends of the chains and w’as sitting 
down smoking. One of the dogs then ran towards the plaintiff 
who was very alarmed and ran to the other side of the bearer, 
and the dog followed and then the bearer took the child in 
his arms and covered him with his clothes and the whole five 
dogs then bit and scratched the plaintiff. On the other hand, 
the sweeper says that aU. five dogs were chained, and that when 
the plaintiff and his bearer were about twenty yards off, he 
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saw them and warned them not to come any nearer, and that 
they took no notice and continued to advance, and the child 
commenced to cry and two dogs becoming excited broke away 
and ran towards the plaintiff , and the bearer then concealed 
the child under his clothes and the dogs tore the clothes and 
bit the child. 

There is one thing that is common to the evidence of each 
side and that is that the bearer covered the child with his 
clothes. It is not easy to understand why the bearer should 
have continued to advance if he was warned as the sweeper 
states. I have come to the conclusion that the story as told by 
the plaintiff and his bearer is the correct one. I think that the 
bearer displayed considerable courage in acting as he did. 

This being so, the only question is as to whether the 
defendant had knowledge of the dogs’ dispositions. Evidence 
on this point is given by one Grish Chandra Pal, a tutor, who 
says that the dogs had chased one of his boys from the Bishop 
CoUegiate School and he had to call on the other boys to get 
ready to use their hockey sticks, but the evidence is not clear as 
to whether the dogs were savage or were merely playing. The 
statements of the defendant’s sweeper have to be considered 
carefully. First of all, we have the fact that the sweeper told 
the bearer not to bring the child any nearer. How was the 
child in danger unless the dogs were likely to bite him. The 
evidence of the sweeper is that if the dogs were taken down a 
street and found a child crying and pulling its parent’s 
clothes, by no means an unlikely occurrence, they would be 
likely to bite the child. 

The defendant’s sweeper had taken the dogs near a por- 
tion of the Ballygunge maidan, which is a recreation-ground for 
numerous children, and he must bear the consequences of what 
happened. 

I think the judgment which has been cited to me in Barnes 
V. LuciU, Ltd. (1) applies only to cases where the person who 
has been bitten has done some act to provoke the dog. In this 

(IHISW?) 23 T. L. R. 389. 
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case the only act of provocation seems to be that the plaintiS 
cried on the Ballygunge maidan, and I think he was quite as 
justified in so doing as the defendant was in bringing five large 
dogs there. 

Having taken this view, it is not necessary to consider the 
evidence of Oori sais who has stated that he was bitten by the 
dogs, though I must take exception to Mr. Stokes* statements 
that no reliance is to be put on the evidence of such men. In 
some cases I think even the evidence of saises may be true. 

I think there is sufficient evidence to show that the dogs 
were likely to bite mankind without provocation. 

There now remains the question of damages and the evi- 
dence of the plaintiff’s father is that he has sjient from Rs. 500 
to Rs. 600 on medical attendance and travelling expenses. Sir. 
Stokes seemed at first incMned to challenge the fact as to 
whether it was proper to go at once to Ivasauli. No one can 
have any doubt, but that in the circumstances the plaintili 
was justified in going at once to Kasauli. Mr. Stokes, how- 
ever, has abandoned this attitude. The plaintiff is, therefore, 
entitled to recover Ms expenses and those incmred by his father 
and mother, as having regard to his age they were necessary 
persons to proceed with him to Kasauli. The other question is 
as to the amount of general damages and thex’e is very little 
evidence before me on the point. The plamtiff has not been 
as well as he was before the accident, but there is no evidence 
to show that this is the result of being bitten, and I think it 
wifi meet the case if I give the plaintiff a sohiiim of Rs. 400 
for the pain and suffering he has undergone and a further 
sum of Rs. 600 to re-imburse Ms father, his costs and expenses 
of travelling and medical necessities. I, therefore, give judg- 
ment for the plaintiff for Rs, 1,000, together with costs on 
scale No. 2, 


Judgment for plaintiff 

s. c. E. ; 


Attorneys for the plamtiff : Leslie <fe Hinds, 
Attorneys for the defendant ; Orr, Dignmi. <& Oo. 
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of 1898) s, 421. A pleader for 
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upon immediately on the filing 
of an appeal, to support it, but 
should be afforded a reasonable 
opportunity of being heard. If the 
appeal is not admitted at once, 
and the Court desires to hear the 
appellant, before admitting it 
under s. 421 of the Criminal 
Procedure Code, he should be 
given the same notice, as is 
given to the Crown. Semble .* 
the practice in the mofiissil is to 
admit appeals, which are sup- 
ported by pleaders, without any 
hearing, except on a question of 
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bail ; the only cases, which are 
. dealt with under section 421 of 
' the Code, being jail appeals. 

' Ramtohal Dusadh V , Emperor 

■ (1909) i. L. R. 36 Calc. . . . . 386, 

Appeal, additional efldenoe on : See 

■ Appellate Court .* ■ .. .833 
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Appellate Coart — Taking additional 
Evidence on Appeal — Civil Pro- 
cedure Code (Act XIV of 1882) 
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Probate — Examination of only some 
of the Witnesses in support of 
Will — Tender of others for ' cross 
examination — Courts differing on 
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ness of Appellate Court On an 
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for probate of a will, 
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six witnesses In support of it 
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cant and two other witnesses were 
tendered for cross-examination, 
and the caveators, on the ground 
that such a course was not in 
.accordance with the practice. ,ol 
the , Civil Courts, declm'ed to 
cross-examine them and their ovi- 
dence was not given. Tiie Dis- 
trict Jud.ge came '.to 'the conclu- 
sion on the evidence that the wiH 
was genuine and granted probate 
of it. On appeal the High Court, 
the parties consenting, took the 
additional evidence of the three 
witnesses under s. 568 of the 
Civil Procedure Code, and on a 
consideration of the whole of 
the evidence came to an opposite 
conclusion from that of the Dis- 
trict Judge and dismissed the 
application for probate t—Heid, 
that on a pure question of fact, 
the Courts having differed on 
wdiat were not the same materials 
for decision, the Judicial Com- 
mittee would not reverse th© 
decree of th© High Court unless 
they were satisfied it was WTong, 
and they were not so satisfied. 

An objection by the appellants 
tliat in taking additional evidence 
th© High Court had not acted 
in accordance with th© provisions 
of s. 568 of th© Code of Civil- 
Procedure, was disallowed as th© 
appellants without raising 
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after breach, is not an “ac- 

tionable claim ” within the mean- 
ing of s. 3 of the Transfer of 
Property Act, but a “ mere right 
to sue ” within the meaning of 
s, 6 (e) of the same Act, and 
therefor© cannot be transferred. 

[Per Maclean C.J. and Haring- 
ton J., Fletcher J. dubitante,] 

Abu Mahomeb v. S. C. Chxttoer 

(1909) t U. B. 36 Calc. . . ... 345 
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Attorney and ’ Ac- 

count, re-opening of — Accounts 
settled on basis of Untaxed Bills — 
Fiduciary Relationship — Onus of 
Proof in transactions between At- 
torney and Client — Independent 
Advice — Assignment of Promissory 
Notes, validity Final decree,^’ 
meaning of — Contract Act {IX 
of 1872) 8. 16 — Evidence Act {I 
of 1872) s. 111. Where the 
plaintiff, a solicitor, had acted 
for the predecessor in title of 
defendants in various matters and 
had also from time to time ad- 
vanced money to him and also 
received various sums on behalf 
of the plaintiff, and subsequently 
an account was settled on untaxed 
bills between the plaintiff and 
the said predecessor of the defend- 
ants, in which an independent 
solicitor acted for the same, and, 
as a result, at first a mortgage 
and then three further charges 
were executed in favour of the 
plaintiff, in a suit to recover the 
money due on these securities : — 
Held, first, that the mere exis- 
tence of fiduciary relationship 
between attorney and client will 
not entitle the client to have a 
settled account, concluded by 
mortgage, re-opened unless suffici- 
ent caiise be shown, i^e,, a prima 
facie case is made out that the 
bills are extortionate, or at any 
rate incorrect. Lawless v. Mans- 
field, 1 Dr. & War. 557 ; 58 B. B. 
303, explained. Lambert v. Still 
[1894] 1 Ch. 73, Morgan v. Hig- 
gins, 1 Gif. 270, and Blagrave v. 
Eoitth, 8 DeG. M. & G. 620, 
followed. Secondly, that if an 
attorney advises his client to take 
independent ad™e and the client 
does so, it is not the business of 
the attorney to see that the new 
attorney is doing his duty dili- 
gently. Thirdly, that s. 16 of 
the Contract Act taken with 
s. 11 of the Evidence Act does 
not make it incumbent upon 
the attorney that, in order to 
prove his good faith, he must 
prove that all the accounts on 
wMch the settled account is based 
are correct. Fourthly, that ac- 
cording to the practice prevailing 
in the Original Side of the High 


Iv 


genebal index. 


Page, 

Att@r«e^ aiii Clleiit— 

Court taxation.' of bills of solicitors 
is optional, and bills are often ad- 
justed without such taxation. 
Momhtir Doss v. Bomaruauth Law\ 

I. L. R. 3 Calc. 473, distinguished. 
Fifthly, if parties to a promissory 
note agree that, on the debtor 
executing a bond in favour of a 
third person, the creditor would 
cancel the promissory note, the 
arrangement would be a perfectly 
%'alid contract althougli a pro- 
missory note is a negotiable 
instrument. Za.s%, that where an 
order in precise terms orders 
accounts to be taken, it is a 
‘‘ decree. ” Coverfi Lttddha v. 
Morarji Funja, I. L. R. 9 Bom. 

183, not followed. RaMmhhoy 
Hahihhoy v. Turner, I. L. R. 

15 Bom’. 155 ; L. B. 18 I. A. 6, 
followed. SHAAIiVLDHOHB DUTT V. 
Lakshimani Debi (1908) T. L. R. 

36 Calc. .. .. .. . . 493 

^ ^4 UQrney\s 

Retainer, how revocMe-^Civil 
Procedure Code {Act ZIF of 
1882) ss. 2, SB^^ontinuance of 
Authority of Attorney— Bill of 
Costs — Cause of Action, accrual 
of — Limitation. An attorney’s 
retainer cannot be revoked by liis 
client by a mere letter : it can be 
revoked only with the leave of the 
Court by a writing signed by 
the client and filed in Court,, 
as provided in s. 39 of the Code 
of Civil Procedure of 1882. In 
the case of an attorney’s costs, 
the cause of action arises when 
the work for which he was 
retained is completed, and limita- 
tion begins to run from that 
time. Coburn v. CoUedge [1897] 

1 Q. B. 702, followed. Wliere 
the decree in the suit for* which 
the attorney was retained, direct- 
ed that the client should person- 
ally pay to other parties certain 
costs to be taxed : — Held, the 
attorney’s authority continued 
after judgment and covered the 
taxation of these costs, and the 
retainer was not at an end until 
the issue of the allocatur. Lady 
de la Pole v. Dick, 29 Ch. D, 

351, referred to, Atul Chukdes 
Chose -y. Dakshmah Chttneeb 
Sen (1909) L L. R. 36 Calc. . , 609 

Awetioii Sale : S'ee CoNspiEACY ,, . 134 
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Hinbu Law .. . ,• , ' 943 

Bail — Grounds for grant or refusal of — 

, Rejnand to custody — Rcasowhie 
.evidence of prisoners gidii — 
Criminal Procedure Code (Acf. V 
of 1898} ss. U4, 497 mvi 498.-- 
Held per Mitra J". (Coxe J. diss. ) 
that the main que.sticn for con- 
sideration in determiiiitjg matters 
of bail is wliether there are 
sonabie grounds for believing rVie 
accused guilty of the offences 
charged. Other considerations 
must also arise in deciding this 
question, and one of these, 
which has altrays guided the 
English and Indian Courts, is 
whether there are any grounds for 
supposing that the accused would 
abscond,. Under s. 497 of the 
Criminal Procedure Code an 
accused should ordinarily be 
released on substantial bail until 
reasonable grounds are made out 
for presuming ids guilt. In re 
Johurlfull, JO 0. W. N. 1093, . 

followed. If after a remand iii- 
eriminating evidence is not 
■adduced, and, if the prosecution 
has already had sufficient time to 
adduce such evidence, the Court 
will reasonably conclude that 
such evidence is not forthcoming 
at the time. It slioiild then 
under s. 497, sub-s. (2), release the 
accused on bail, whatever be the 
nature of the offence, though the 
preliminary?- enquiry shoidcl pro- 
ceed. Manikam Mudali v. Queen, 

I. L. B. 6 Mad, 63, followed. 
Whether thei'o are reasonable 
grounds or not must be decided 
judicially, that is to say, there , 
should be some tangible evi- 
dence, on the record on which, if , . . 
unrebiitted, the Court can con- 
clad© that the accused might be 
convicted. The statement by 
a witness tliat lie has seen a cer- 
tain act of an incriminating cha- 
racter doiiii by the accused 
might be sufficient. Bui if 
' there be no evidence wiiat- 
soever,, or exddenco of a very 
fiiinsy character on the face of 
it, the, inference will be, after a 
reasonable time has elapsed 
since the begimilng of the en- 
quiry, that there are no reason- 
able grounds for supposing the 
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accused to ' be guilty. Tbe pro- 
secu tio'u iiiust , , however , have a 
fair' opportunity of adducing 
evidence of ■ a really incrimina- 
ting nature. At all events, the 
first information report should 
Indicate with sufficient exactness, 
the character of the evidence ■ 
likely to be foithcoming. The 
detention of an accused under 
trial is not intended to be penal, 
but its object is to secure attend- 
ance. The gravity of the 
offence and some evidence of its 
perpetration by the accused will, 
however, justify detention. 
Jamx-ve MunniCK v. Empeboe 
<l90g) I. L. R. 36 Calc. .. 174 

— Ground for granting or refu$~ 
in^-^Berrmnd to custody — Crimi- 
nal Procedure Code (Act V of 
mS)^ m. M4, 497 and 49 S.— In 
exercising its discretion under 
Sw 498 of the Criminal Proce- 
dure Code the High Court sliould 
not confine its attention only to 
the question, whether the pri- 
soner is likely to abscond or 
not. There may be other cir- 
cumstances, which may also 
affect the question of gi’aiiting 
bail to accused persons charged 
with crimes of a grave charac- 
ter. If a person is accused 
before a Magistrate of a non-bail- 
able offence then, unless he con- 
siders that there are no reason- 
able grounds for believing him to 
b© guilty, he must refuse bail, 
though he may be certain that the 
accused will stand his trial.. It is 
the right of an accused to demand 
that the cliarges .against him 
'.should be tried without any un- 
reasonable delay, and such delaj’- 
will .dispose the High Court to 
grant bail. Where a police officer 
of superior rank deposed that he 
had evidence, which he believed, 
implicating the accused, and 
swore also to the truth of the 
first information, which alleged 
association of the accused in cer- 
tahx places and stated that the 
police had in their possession 
incriminating correspondence be- 
tween the accused and a secret 
society in Calcutta, it was held ; 
that there was sufficient evi- 
dence for a remand under s. 344 
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of the Code, but that there had 
been unreasonable delay as 
regards the prisoners, who had 
been in custody for about six 
weeks, though not in the case of 
those who were in jail for three 
weeks. Nabenbba Lal K„han "t\ ' 
Emperor (1908) T. L. R. 36 Calc. 166 
Bail-bond, forfeiture' of— Bond for 
appearance before the Sessions 
Court — Production » of the accused 
before such Court hut not before 
the District Magistrate — Sureties, 
liahlUty of — Bail-bond, terms o/-— 
Criminal Procedure Code (Act T 
of 1898) s. 514. A bail-bond 
providing only for the produc- 
tion of certain accused persons 
before the Sessions Court on a 
certain date is complied with by 
the appearance of the accused 
before such Court on such date, 
and the sureties are not bound to 
produce them subsequently before 
the District Magistrate. A bail- 
bond to produce the accused in 
the Sessions Court on every 
date fixed for the hearing of an 
appeal, or whenever required, is 
also complied with by the attend- 
ance of the accused during the 
hearing ; and, though a requisi- 
tion might be made by the Coiirt 
of Session for theh subsequent 
production in that Court, the 
sureties are not bound to produce 
them thereafter before the Dis- 
trict Magistrate. A bail-bond 
should contain a clear proviso for 
the production of the accused 
before the Court or officer who is 
to take measures to secure their 
surrender and to re-commit them 
to jail in terms of the warrant. 
General Rules and Circttlar Orders 
(Criminal) of the High Court, 

Chap, 1, Rule 119, referred to. 
Behabi Lae Chatter jee o. 
Emperor, Rasb Behabi Se.v v. 
Emperor (1909) I. L. R. 26 Calc. 749 

Bail-bond, terms of : See BAiL-somy, 

forfeiture op . . . . . . 749 

Bengal Act ¥111 of 1876 : See Estates 
Partition Act. 

Bengal Act i of 1879 iSee Chota Nao- 
PORE , Landuorb anb Tekant V 
pROOEBURE Act . , .. .. 115 

Bengal Act !X of, 1897 : SeeCoxmT op 

■ Warbs Aot. 
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Eeiiial j^oi 111 ' of 1S84 z See Bengal 
Municipal, Act. 

.Bengal ,■ Act' ¥ ; of 1 S97 ' ; ' , See 'Estates 
' Pabtitign Act. . ■ 

Bengal Act 111 of 1899 ; See Calcutta 
Municipal Act. 

Bengal Act V of 1903 ; See Chota Hag- 
poke Landlorb and Tenant Peo- 

: ' . CEBURE . Act .»,* . . . 115 

Bengal Chamber of Commerce, Arbi- 
tration by : See Aebitbation . . 388 

Bengal Monfclpal Act (Bengal Act ill 

of 1 884) s. 1 22 5 See Summary trial 67 

Bengal Tenancy Act (VIII of 1885) 

SS. 50, 106 — Presumption as to 
amount of rent — Permanent tenure * 

The plaintiff's predecessors held 
a tenure from long before the 
Permanent Settlement at a rental 
of Bs. 4-8-0. In 1884 the tenure 
was split up into two tenancies 
bearing a rental of Bs. 2-4-0 each. 

In the Becord of Bights of 
1906 the tenure was described as 
not held at a fixed rent. The plaint- 
iff brought a suit under s. 106 of 
the Bengal Tenancy Act claiming 
the tenure to be a permanent one, 
and the rent as fixed in perpe- 
tuity I Held^ that the old tenure 
did not still exist in the shape of 
the two new tenancies, the land 
held by the tenure-holder being 
affected by the division, under 
cl. (3) of s. 50 of the Bengal 
Tenancy Act. Udoy Chandra 
Kabji V . Hbipendra Nabayan 
Bhup(1909) I. L. B, 36 Calc .. 287 

Bengal Tenancy Act (VI I i of 1885) s. 

85 : See Superior Landlord , . 256 

Bengal Tenancy Act (Vill of 1885) 

SS, 106, 109 A : See Appeal . . 510 

Bengal Tenancy Act (VI 1 1 of 1885) s. 

29 : See Lease 604 

Bengal Tenancy Act (YIII of 1885) 

S. 170 — Decree for arrears of rent 
due on two holdings — Claim, whether 
maintainable — Civil Procedure Code 
(Act XIV of 1882 ) s* 278* Section 
170 of the Bengal Tenancy Act 
(VIII of 1885) does not apply to a 
decree obtained by a co-sharer 
landlord for his share of rent in res- 
pect of two holdings ; and that, 
therefore, when the holdings are 
attached in execution of such a 
decree, a claim under s. 278 of the 
Code of Civil Procedure is main- 
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Bcngal Tenancy Act (VIII of 1885) 

— conc^d. 

. tainable. Hridag Nath Dms 
' Chowdkry v. Krishna Prmad 
■ ' Sirkar, L L. B. 34 Calc. 298 ; 11 
C. W. N. 497, and Baikanta Nath 
Roy V. Tkakur Ddbendro Nath 
SaU, 11 C. W. H. 676, referred to. 

: . Bipra Das Dey v. Eajaram 
Banerjee (1909) 1. L. B. 30 Calc. 765 

Bequest to a Cliarity : See Will . . 261 

Betia Rai, g'lft by See Title. . . . . . . 311 

Bias : See Transfer of Criminal 

Case .. .. .. .. 904 

Bid under fVlisapprebenslon : See Sale 323 

Bill of Costs ; See Attorney and 

Client . . . . . . . . 609 

Bill of Exchange — Return of MU Mj 
indorsee to ' drawer — Re-indorse- 
ment, whether necessary — Drmvers 

\ right of action against acceptor* 

A bill of exchange drairii 'by J* 

& Co. to their order was accepted 
by , S. and was ' endorsed ■ by 
J. & Co. to C. who discounted 
the bill. . The, bill was piresented 
at maturity and was dishonoured, ■ 
whereupon C. debited 
account with the amount of the 
bill, and ' returned the bill to 
'them, but without re-indorsement. 

On an action by J. & Co, against 
S. on the bill. Held, that the 
drawers had the right to sue 
the acceptor on the bill, by virtue 
of being a party to the bill and 
as suing on the contract contained 
in the bill between themselves 
and the acceptor. Jameson & ■ 

Co. 17. Scott (1908) 1. L. B, 36 
■Calc. ... "274. 

Bona tides : See Trespass, .... ■ , ,433 

Bona fide Purchaser : See Hindu Law, 

■—Endowment | CIOS'.' 

Bond for Appearance: &e.,' B ail- 

bond, forfeiture of ... .... 740 

Bond, forfeiture of,; See .Surety 

BOND^ .. .. .. ..562 

Breach of Contract : S'ee C ontract.. " 354 

— See Principal 

AND SURETY 626 

•• See Workmen’s 

Breach of Contract Act 

. (XIII OF 1869) s. 1 . . . . 917 

Breach of Contract before complete , 

pertormaiice : See Damages. 

'. MEASURE OF , . , . , . 617 
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Burmese , LaW' — Adoption — Evidence 

of adoption- — Adult niece claiming 
tO' he adopted daughter of childless 
uncle, arid entitled to his estate — ■ 
- / Proof , of , publicity of relationship 
and notoriety essential — Inferences 
[.from past statements and conduct 
According to the iaw of Burma, 
by ’which no formal ceremony is 
necessary to constitute adoption, 
the fact of adoption can either 
be proved as having taken place 
on a distinct and specified occasion , 
or may be inferred from a course 
of conduct which is inconsistent 
with any other supposition. But 
in either case publicity must be 
given to the relationship, and 
the amount of proof of publicity 
required will be greater in cases 
of the latter category when no 
distinct occasion can be appealed 
to. In the case of a child 
leaving its natural parents and 
being brought up in the house 
of another person who treats 
it as a father would a child, 
the inference of the relationship 
existing, and the publicity of the 
relationship may naturally^ be 
drawn from the facts of the lives 
of the parties, apart from their 
verbal statements. But in the 
case of an adult adoption where 
the inferences to be drawn from 
** bringing up ” are necessarily 
absent, it is especially requisite 
to insist on adequate proof. 
In this case an orphan adult niece 
claimed the estate of a childless 
uiicie, with whom it was only 
iiatura! she should live, on the 
ground that she had been taken 
. by Mm as his adopted daughter 
when she was over 30 years of, 
age, the evidence of the publicity 
of the ' relationship, alleged de- 
pending upon the testimony of 
the claimant herself, and the 
statements of the deceased uncle 
spoken to by witnesses, and the 
consequence of upholding the 
adoption being the disinherison of 
those entitled to succeed : — Held, 
that the evidence was not siifificient 
to establish the adoption. Where 
parties might have precluded the 
raising of subsequent questions by 
means of an actual, though not 
ceremonial, adoption in the pre- 
sence of witnesses, and they had 
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not done so, but had left the fact 
of adoption to be Inferred from 
past statements and conduct, 
adequate proof of publicity and 
notoriety ^ of the relationship 
should be insisted on, Ma Ywet 
V. Ma Mb (1900) I. L. R. 36 Calc. 

Ouicutfa Corporation — Mandamm, ac- 
tion for — Calcutta Municipal Act 
(Bengal III of 1899) ss. 9, 14,^ 95, 
371, 375, 377 — Corporation, rights 
of-— Permission to erect Masonry 
Building — Specific Belief Act (I of 
1877) 8. 45, There is no provi- 
sion under the Calcutta Municipal 
Act, either express or implied, 
which gives the Calcutta Corpora- 
tion any control over the General 
Committee in matters specifically 
delegated by the Act to the 
General Committee. The Chair- 
man has the right to reject or 
approve any plan submitted, and 
an appeal may be made to the 
General Committee whose decision 
is final The Corporation has no 
jurisdiction to approve or reject 
any plan. ISTo action in the 
nature of a mandamus lies against 
the Corporation to compel them 
to approve any plan for making 
additions or alterations to build- 
ings. The piaintifi^s remedy in 
such a case is against the General 
Committee or Chairman under 
s. 45 of the Specific Relief 
Act. Bholabam Chowdhby v. 
The Cobpobation of Calcutta 
(1909) 1. L. R. 36 Calc 

Calcutta Municipal Act (Beng. Ill of 
of 1899) SS, 9, 14. 95, 371, 375, 
377 ; See Calcutta Cobpoba- 


Caicutta Municipal Act (Bengal Act Hi 
of 1899) s. 556 : iSee Lease 

Cause of Action ; See Cokspibacy . . 
Cause of Action ; See Hmnu Law*^ . . 
Cause of Action : See Waives 

Cause of Action, accrual of See 

Attokhey AMD Client ■ 

Charge — Jury — Heads of charge — Con- 
tents ofi and time of recording 
heads of charge — Misdirection of 
Jury — Omission to read whole of the 
depositions of witnesses — Omission 
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to direct Jury to draw a “ pre^^mp- 
iion ’’ against the prosecutions when 
certain witnesses were not called — 
Direction in rioting cases — Oral 
proof of statements hy witnesses to the 
police — Criminal Procedure Code 
{Act V of 1S9S) ss. 162, 297, and 
SfS7 — Circular Orders of the High 
Courts Chap. I, Order 59 — Em- 
dance Act (I of 1872) s. 114, III (g) 
and s. 157 — Indian Penal Code (i.c^ 

XLV of 1860) ss. 141 and 
It is not necessary that the heads 
of charge to the Jury should be- 
reduced to writing before delivery 
of the charge, but they ought to 
be written as soon as possible 
thereafter and when the facts are 
fresh in the Judge’s mind. The 
heads of charge SiouM represent 
with absolute accuracy the subs- 
tance of the charge, and be such 
as to enable the High Court on 
appeal to see distinctly, whether 
the case was fairly and properly 
V^Iaced before the Jury. Circular 
Orders of the High Court, Chap. 

I, Order 59, referred to. It is not 
incumbent on the Judge to read 
the whole of the depositions of 
the witnesses to the Jury. It is 
enough that references have been 
made to them so as to sufficiently 
attract their attention to them. 

It is not necessary that the Judge 
should direct the Jury, in so 
many words, that the omission 
of the prosecution to call certain 
witnesses raised a “ presumption ” 
under the Evidence Act (I of 
1872) 3. lU, III {g), that their 
evidence woiiid bemnfavourabie to 
the Crown, if he has pointed out 
that the Jury might properly 
draw any inference they pleased 
from such omission. Section 141 
of the Penal Code is sufficiently 
explained to the Jury, if the 
Judge has told them that, if five 
persons go in a body with the 
common object o£ murdering a 
man, and if he is kiEed in the 
prosecution of the common object, 
then , no matter who struck the 
fatal blow, all are equally guilty 
of murder under ss. of the 
Penal Code. Section 162 of the 
present Criminal Procedure Code 
prohibits the use of the record 
of tho statement of a witness 


r. ' Page. 

Oharge — concUt 

taken under s. 1.61 as evidence, but- 
does not override the general pro- 
visions of the Evidence Act as to 
proof of such statement by oral 
' evidence, and such statement is 
■ 'admissible under s. 157 of the 
.Act in corroboration of the evi- 
dence of the witness given at the 
trial. The proviso to s. 162 
of the present Code is confined 
to, and is for the benefit of, 
the accused. Queen-Empress v. 
Bhairah Ch under Chuckerbutty, 2 
C. W. K, 702, distinguished. Em- 
peror V. Karagan Paahunath 
Patki, L L. B. 32 Bom. ill per 

■ Beaman J. , dissented from. JReg. 

I V. Uttamchand Kapurckand, 11 

I Bom. H. C, 12(1 and Empress \\ 

Kali Churn Ckmiari, L L. R. 8 
Calc. 154., referred to. ExyiSDEA 
' Nath Banerjee r. E.uPEffon 
(1908) 1. L. Pu OOCde. .. 28! 

Charitable liitentien : See Will . , 261 

; Charter Act (24 & 25 Viet., e. 164) s. 

IS : See High: Cocut. Jihusdu'; 

TIOH OF , . S94 

Cheating— deuce — Obfainmg by false 
representation . money ets pretend* 
ed security for appointment io 
office-— AdmisBibiHiy of proof ^ of 
previous and subsequent siniHar 
hut iincomtecicd transact imis as 
evidence of dishonest intention on 
the occasio7i in question — Part of a 
systematic series of similar fmudu- 
lent tramaciiom— Evidence AH 
{I of IS 72) ss. IE kLvpi. (1), 

Illus. {o); 15, JUus. (a). On » 

■'charge against the accused of 
cheating by falsely I’cpresenting 
that he was the deumi of an e.state 
and eoidd procure for tho com- 

■ plainatit appointment to the 
, vacant post of manager to tht3 

estate, and thereby obtaining a 
sum of money as a pretended 
security deposit, evidence of in- 
stances of similar but iinf3onnecteti 
transactions with other persons, 
before and after tiio date of the 
offence charged, is admissible 
. under ss. 14 and 15 of the Evi- 
■ ■,■.■•' dence Act, not to establish tho 

factum of the offencG but to prove 
.that the transaction in issue was 
■" ■ one of a sy.steniatic scries of 
. frauds, and tliat the intention of 
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. the accused, on the particular 
occasion in question was .dishonest 
and iraiiclulent. Explanation (1) 
and , Ulus. , (o) to s. 14 of the Evi- 

■ dence Act render facts sho\¥ing 
the existence of a state of mind 
rele%^ant , only if they establish 
that sucli state of mind existed 
in reference to the particular mat- 
ter in issue. Section 15 is an 
application of the general rule laid 
down in s. 14, and the words of 
the section as well as of Illus. 

‘ (a) show that it is not necessary 

that all the acts should form parts 
of one transaction, bmt that they 
should be parts of a series of simi- 
lar occurrences. Heg. v. Holt, Bell 
C. C. 280, discussed and dis- 
tinguished. Queen v. Francis, L. 

B. 2 C. C. R. 128, Reg. v. Rhodes 
[1899] i Q. B. 77, R^^ v. Ollis 
[1900] 2 Q. B. 758, Rex v. Wyatt 
[1904] 1 K. B. 188, Bex v. Bond 
[1906] 2 K. B. 389, Makin v. 
AiL-Gen. for NetJi? South Wales 
[1894] A. C. 57, and Queen-Emprese 
V, Vajiranij I. L. R. 16 , Bom. 

414, followed. Emperor v. D.e- 
BEi^DRA Pros AD (1909) I. L. R. 

, 36 Calc. ' ■ . . . , ... , . 573 

Olwtia Magpiir Encumtjered Estates 
Act, yt of 1878 (as 
Act ¥ of 1B84) ss. 7, 12, 17, 18 : 

A’ee .L ease .. ... .. 675 

Oliitia iagpiir Landlord and Teiiant ■ 
Pfocedore Act (Bengal Act I 
of ISIS) as amended by Bengal 
Act ¥ of 1893, ss. 44 A, 82, 

68, 67 aid 11— Previous , suit 
for rent struck off under s. 62 
— Whether subsequent suit within 
six months maintainahle. — Held 
by Caspersz J, , that s., 62 of. the.;. 
Chutia Nagpore Landlord . and ■ 
Tenant Procedure Act is not con- 
trolled by s. 44 A of the .said 
Act. Whoa a rent suit is dis- 
missed under the first clause of 
s. 77, read with. s. 62 of the ' 
Act, another suit for the same 
rent is maintainable within 
the period of six months . — Held 
by Coxe J., that such a suit is 
not maintainable by virtue of s. 

44A of the Act. IvArma Uraok v» 
Barair Debi Dayae Singh (1908) 

L L. R. 36 Calc. .. ,.115 
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Circular Orders of tlie Higli Court, 

Cliap. 1, Order 59 : fifcc Charge 281 

Civil Procedure Code (Act Xl¥ of:. 
1882) ss. 100,' 108, 157, 158, 

622 — Adjourned hearing — Ex parte 
decree — Revival of case. — Where a 
suit was decreed ex parte on the 
adjourned day of hearing after 
taking evidence in the case. — 

Held, that the order 'was passed 
under s. 100 read 'with 
s. 157 of the Civil Procedure 
Code. Held, further, that the 
order could be set aside on an 
application under s. 108, Civil 
Procedure Code. Mariannissa v. 
Ramkalpa Gorain, I. L. R. 34 
Calc. 235, and Cooke v. Equitable 
Coal Company, S C. W. N. 621, 
followed in principle. Sitara 
Begam v. Tulsi Singh, I. L. R. 33 
Ail. 462, distinguished. Nagendba 
Kumar Basu v. Nabin IVIandal 


(1908) I. L. R. 36 Calc 

189 

SS. 2, 39 : See Attorney 

AND Client . . . . . 

609 

ss. 13, 25 : See Jurisdic- 

TION . . 

193 

ss. 48, 230, 234 : See 

Limitation Act, Sch. II, Art. 
180 .... .. .... 

543 

SS. 156, 389, 390 : See 

Commission 

566 

ss. 244, 311 : iSee Execution 

422 


S3. 244, 311 ; See Sale . . 336 


— - SS. 244, 295, 622 — Rateable 

distribution — Different judgment- 
debtors— Appeal against order 

under a, 295, if lies — Jurisdic- 
tion of High Cou 7 't to interfere under 
3. 622. — An order under s. 

295 of the Civil Procedure 
Code passed as between parties 
who are not the same as in the 
decree in execution of which 
assets were realized under s. 
295, is not a decree under s. 
244, and no aj^peal lies against 
^ the order, and the order of the 
District Judge on appeal, setting 
aside the order of the Munsif, is 
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Cl¥l! Froceiure 0®ie' (Act ,.Xi¥ of 
1S82) ■^contd. 

without j urisdiction. Held ^ further , 
that when an order is wholly 
without jurisdiction, the High 
Court should interfere under b. 622. 

— Gon&sh Das Bagria v. 8Mva 
Lahshman Bhakatt I. L. R. 30 ^ 

Calc. 5S3, not applicable. Rama- 
samy Ohettiar v. Orr, 1. L. R. 26 
Mad. 170, followed. Dayaram 
Jagjivan v. Govardhandas Daya- 
ram, I. L. R. 28 Bom. 458, 
distinguished, Prosmmo Kumar 
Sanyalv, Kalidas Sanyal, I. L. R. 

19 Calc. 683 ; L. R. 19 I. A. 166, 
referred to, Jagadish Chandea 
Shah A v. Kripa Nath Shaha 
(1908) T. L. R. 36 Calc .. .. 130 


SS« 244, 31 1 : See Setting 

ASIDE SALE 226 


s, 278 ; See Bengal Tenancy 

Act (VIII OE 1885) s. 170 . . 765 


S. 306 S See Sale . . . . 323 


SS. 371, 582 : See Legal Re- 
presentative 418 


•S- 424 : See Trespass . . 28 


S. 492 — Execution of decree 

— Application to a Civil Court 
for stay of sale in execution 
of a decree of a Revenue Court 
The Revenue Courts are Courts 
of Civil Judicature within the 
meaning of the Civil Procedure 
Code, in that their decrees when 
transferred in the regular Courts 
are to be treated in all respects 
as if they were passed by a Court 
of Civil Judicature. Held, there- 
fore, that an application under 
s. 492 of the Code of Civil 
Procedure for stay of sale in exe- 
cution of a decree of a Revenue 
Court in a suit under s. 93 
of Act XII of 1881, can be enter- 
tained by a Civil Court. Onhar 
Singh V. Bhup Singh, I. L. R. 16 
All. 496, dissented from. Ram 
Lochan Singh v, Beni Prasad 
Kumri (1908) I. L. R. 36 Calc. . . 252 


s$. 503 cl. (I», 588 cl. (24) : 

Becseivbb .. 713 


Page 

Civil Proceiure mie (Act Xlf .of , 
1832) — concld. 


SS. 558, 560^ : See Appeal . . ■ 510 


•s. 5.62 s See Partition , . , 762 


-s. 568 : See Appellate Court ' 833 


S. 578 I See Misj’osnder op ■ 

Causes op Action .. .. 780, 

Olvil Procedors Code (.Act ¥ of 1908} 

Order XXII, Eiile 1 t See Right 
TO SUE, Survival of . . . . 799 ' 

Civil Siilf, pendency of ; See Criminal 
Procedure Code {Act V o.f 
1898) SS. 14,5. 192, 529 .. .. 370 

Codlied Law : See Co.ntract . . , . 354 

Collector, partition liy : See Partition 726 
Coliiision : See Divorce ... . . . S74 

Co mmlssion -—Pmctice— Evidence takcM 
on co 7 nmission, when evkk7ice in 
suit — Practice on the Oriipnal Side 
of the High Court ami the Mofumil 
Courts — When Court may grant 
time and adjourn ^ Hearing^— Costs ■ , 
of Adjourfimeni — CivU Procedure 
Code (Act XIV of m2} ss. UH, 

3S9f 390, Where a coin, mission 
was duly executed and returned 
together with the evidence taken 
under it , to the Court 'whieJi 
issued it and formed part of the 
record of the ease under s. 389 of 
the Civil Procediii'e Gorlo (Act 
XIV of 1882), and w'here the 
circumstances mentioned in s. 390 
of the Code, which would oxeludo 
the deposition from being read as 
evidence in the suit, do not 
exist : — Held, that regard being 
had to the practice of the mofussil 
Courts, -which is not only perfectly 
consistent but also m*strict ac- 
cordance witli the provisions of 
the Civil Procedure Code, it is not 
neeessary to tender the evidence 
taken on commission formally at 
a trial, to make it evidence in the 
case. Man GoMndo Okowihury v. 
SkasMndra Chandra Choicdhuri, 

1. L. R, 35 Calc. 28, followed. 

Dwarha Nath DuU v, Qunga Dayi, 

8 B. L. R. App. 102, Nhiarini 
Daasee v, Nur^o ,LaU Bose, I. L. 

R. 26 Calc. 591, Ktmm Kumari 
Roy v. Satya Banfan Das, I. L, R. 

30 Calc. 999, and Siruikers v. 

WhmUr, 6 C* L. R, i09, referred 
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to, Wher© tii© Court mad© aa 
order for ad joiiriiment conditional 
upon the immediate payment of 
costs HeWj that altliough s. 156 
, of the Civil Procedure Cod©' (Act- 
XIV of 1882) gives the Court 
ample discretion as to the parti- 
cular directions to be given in the 
.TO.atter of costs, an order ought 
not to^b© mad© conditional upon 
immediate payment of costs, with- 
out S'uSicient opportunity .being 
given to the piaintiS to, enable 
„ him to ear,ry out the orders of' the 
Court a,iid to produce his evi- 
denco. Dhakij ’ Ram Mahto 0 . 
Miteli Mahso (190"9) I. ,L. R. 

36 Calc. ' . « . . 506 

Ccffiiilssiei cia sale .cf morlgagei pro- 
perty ; See 'Ofmcial Assignee . , 990 

tmmlimBilt— Might of the accused to 
eroes-examim the prosecution wit- 
mssesp and to produce defence evi- 
dence before commitment — Power of 
Magistrate to comniii at any stage 
of ^ the case — Jurisdiction of the 
Migh Courts as a Court of Revision, 
to quash a commitment made to it 
in its Ofiginal Criminal Juris- 
di0iiofir---'OfimifMil Procedure Code 
{Act ¥ of U98) w, 208, 215 and 
347, Section 347 of the Criminal 
Procedure Cod© cannot, be read as 
stib|ect to g, 208' so as to render 
it imperative on a Blagistrate, 
after he has decided to commit th© 
case to the Sessions, to allow' th© 
accused to cross-examine th© pro- i 
sedition witnesses S'lid to call 
mtnesses in his defence. 'Where, 
therefore,, ^tlia accused did not 
cross-oxamm© the prosecution 
witnesses immedlat'ely after their 
©xsmiiiatioii,-iii-chief, but, applied 
to the Msgistrat©,j after th© cios© . 

, of th© prosscution, to cross-ex-' 

■ . amine them and to,' ©xamhie 

. defence witnesses : — Meld, that th© 
Magistrate was justified under ®. 

347 in. committing th© case with-' ■ 
out th© cross-examination of ' th© ' , 
prosecution witnesses and tli® 
examination of the witnesses for 
the defence. In re Clive Durant, 
Ratanlal’a unreported Cr. Ca. p, 

975, followed. Quern-Empress ^ 
Ahmad, 1 L. B. 29 AIL 264, Em-, 
pmrof V. Mulummud Sadi, I. L, '■ 

R, 10 AIL I77r dissented from,, -I 


^em-rn^^em vj Sagal Samha 

Sajao, !. L. B. 21 Calo. 642, dis- 
tmguistted Qur^re : Whether 
the xBgh Court, in its Appellate 
and rveyisjonal Jinis, diction, -has 
power to qoash a eomaiitment 
made to the Court in iLs Crigiria! 
Criminal «jurisdlction. Pitanin- 

(i908)I. L. B. 36Calc. .. 


Ayee RiOTmG 




oijscit elU'^ereiit frss mi Ira 
cmfges .See EioTma.. 


— Zand Acquisstion Act 
(I of 1894) — Amount of Compema- 
tion payable for land on . , left hank 
of river EoogJihj near Calcum 
regtmed for purposes of the. Port 
Commissioners of Calcutta-- Judg- 
ment %n former ■ .land acquisition 
case regarding land in the vieinity, 

' and amount awarded therefor 

Review by High Court of valuation 
hy Special Judge. In this case 
which related' to the srnoiint of 
compensation payable' to th© 

■ owners of certain land on the left 
bank of tlie m.“er Eooghly near 
Calcutta, which lie-d oeen acquired 
by the- Government of Bengal 
under Act^ I of 1894 for the pur- 
poses ,of tbo Port Commissioners 
of Calcutta, the High ■ Court 
did not agree with tlie sehemo of 
valuation mad© .by th© Special 
Judge, and had increased his 
aw^ard relying, upon th© prices 
paid ^ for ^ a piece of land' in tli© 
vicinity ■ in previous land acquisi- 
. tioa proceedings as affording a 
guide to the amount of compensa- .' 
tion to be awarded In the present 
case. And on appeal by the 
G' 0 %^ernment, it , wag. , eoiitendod.. 
that in -'doing so the High .Court' 
had vTongly disregarded the great 
experience , of tlio ■ Special Judge 
and had given - undue -weight as 
'evidence',, to the decision in the 
former case, in wliic,h it wm said 
that th© land was so essentially 
, different in, area, locality, and 
special and peculiar advaniageg, 

, that 'no deduction could be clrawm 
from , th©,'-- amount awarded for 
it . which -' would be of any use in 
' ©stimating the value of th© land 
, -now In dlsp'tttd, Tlieir Lordship 
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C§rapefisati©3i— 

of the Judicial Ck^inmitteo iKildmg . 

that no good gromicl for sucb.'. 
a coiitentioii had been established, ' 
dismissed the apiioai. Sscketabt 
OF State for ^ Iftdia, 

General Steam Natioation 
AND R-mlwat Cohfaht, Lb. 

(1909) L h, B. 36 Cidc. , •• 967 

SompensatSiaT?, sKit fsr s Ribstatiqn ' 141 

C©ittpeiisati3fi f®? death sf ■ % 

, See Death by , bash or hegli- 
, GENT Act .. «* <.* Sh2 

CoMpiai Hants exsatliiafisi ©f : See ^ i 

Dying deolae,aticn , « , . • 659 j 

Complaint — Magktrate — Co-nipIm?ii to j 

' Magisltate in charge of the sadar — ' j 

■ Mefermce of co-mplatni io . another ' j 
Maguirate for inquiry and report - — .. . j 

JurMiction' ^of Miter '' to direct- 
prosecution of the complamant be- . j 

fore dismissal of the [ Complmnt — ' | 

JtMicial proixedings 

Procedure Code {Act.' F of IS98) . .! 

ss, 4 (m) and .476* Where' a . ' , . j 
complaint was lodged before the j 

Senior Deputy Magistrate' in- ' | 
charge of the sadar, referred j 

it to a Junior Deputy Magistrate \ 

for inquiry and report/* and I 

the latter, after taking evidence, I 

drew up a proceerling under s. | 

476. ageinst the coiiipiainant, and | 

submitted a report to. the former ! 

, Magistrate, upon ,. which h©’ dis- | 

missed the complaint the next | 

day : — Bekl, that the proceeding 
before the . Junior Deputy Magis--. 
teat©' was a ‘‘Judicial proceeding 
. .within s. 4 (m), and that ho had 
jurisdiction , 'Under s. 476 of the 
■■ Griminal Procedui’© Code- -to dkeet 
the prosecution of , the complain- i 

ant for an .offence under s. 211. \ 

'of til© Pena! Code committed | 

" ’ before him.. Kanchan Gorsi v* I 

:BaM KlS.HtJN Munbue (1908) I 

LL. R. 30Caic. .. 72 j 

^ of complaint hy 1 

Subordinate MagistraM-^Befmal ■ | 
hy District Magistrate ' . to ■ order 
further inquiry---E€vwal of , com- 
pMint after such refiisai-~-€riniinal ' 
Procedure Code V of dS9S) 

. .'. ..SB* 2§S ofwi . 'iU7*. ' ..A . Su.ljQ.r<r~l i n ate 
Magistrate, who has dismissed "a ' I 
I complaint under g, 203 of the I 
Code, Is competent to revive it * 
notwithstanding that the .District ! 


Pace* 

l^ompMUfi-^e'cnehi 

Magistrate lias rr:u&ctl to Older 
a fiu’thor inquiry hi tUo iiiauoi* 
on applieuiiuu mmh lo him fur 
tliat pvaq<ose. dvoTiNOKA T^ath 
Daw V. liCM C'iAis’Oii.i Daw 
(ISOS) J.L. B. SOCMe. .. '415 

petition el : Sa Dyixq 

DECLARAimN .... ' .»• .659 

Co^icisr^eai ^ariidictios (In 

s See hMACiYcn, , «. 643 

CS'i3dii9ei‘ prcsedcnl : See 2 Iaji:ne In- 

SUBANCE .. .. ... .. 516 

Gonsplrasy—A mtion -5 a i f — Fraud -- 
ComOznation mkong hiddn's ml io 
'hid agaimt mch odicr — of ac- 
tion — Fraud, alFgaiions of, io be 
speoificaily pStad.d* xA combination 
among bidders at an auciiou not 
to bid against each other, even if 
the combimitioii ainoiints to a 
“ knock-out,” docs not give rise 
to an aeiioii at the of the 
vendor. Arisifuca Prosad Simjh v. 

M* FL WhUiceil, 6 C. L. J. Ill, - 
Fiilkf V. AbrahmiWi 3 Brod. & 

B. 116, Lcid V. LeM, 6 i'ar. &■ 

P, 239, d.isseniod from. Doolub- 
dma V. itmniail, 15 Jur. 257, re- 
ferred to. AliegatioEis ui fraud 
must b© speciiicaliy pleaded : 
general allegHUoiiSj, however 
strong, are iasabieieiit to auiouiit 
to an averment of fraud oi which 
..any Court ought to iaao riou*:e» 

1¥ ailing ford v. Allu:uai Soeieiyi L, 

R, 5 A* G, 685, anti Uanga Farain 
Giupia V. Piiuckram Viumdhry, 

I. L. ■ R. id Calc, 53#>, followed.. 

Jyoti Pro a as 11 .Xanw r, Jiiow- 
MVUU JOHUBRY 1. .L, li, 36 


Calc- .. ... . ... .. 134 

0©iistrii®tiOH oi' Wilt : See WiitL, 

'VAEimTYOF .« . ... 14.§ 


0©atra€S~-“i ??./ urxikm--MJrcacIi of cen- 
iract—Coiitract of pcrsvmd scnricc 
—Agre€7n€nt— Absence of negukve 
agree m eni—F egai ice co re ua m im • 
plied — Ecih'f .4ct [I o/ 
2677} $* 67, aki) ilFje'^raiion (d| 
•—Mcsfrainl of invk—ikimuges-^ 
Contract Acl {I X »/ /d } 2 1 J •«* 

Codiiled iau\ By mi Hprctwiieiil; 
made in Diiglarid, M. wiis en- 
gaged by B. iC Gjm a lirm of 
Engineers in Calcutta, as an as- 
sistaut in fehelr ikm lor a period 
of fivo^years, mid it was, mUr alia. 
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I Csatraet-— r 

, agreed tliat he sliotild diligetitlv 
' and to the . best' of liis ability ' ■ 

devote himself te the duties in-" ■ 
eiiflibent on Kim and should 
^ faithffdly observe and comply 

with such instruetions as he might 
from time to time receive from' 
the firrn.” Biiriag the term of 
^ ! hig engagement, M. left the em 

ploy of B. ' & Co. and entered 
that of another H'rai, On a suit, 
icustitutec! by B, & Co., for an 
, injonctioii to ' restrain M, from 
serving, working or being em- 
... ployed by any other person or 
persons and for damages ; — Heldy 
although there was no negative 
condition in terras in the agree- 
tnent, ■ a ■ negative covenant 
s.^n!d be properly implied, under 
**• o7 ' of the Specide Relief 
Act,, and illustration (d) .thereto, 
wliich ^gave ' legislative sanction. ■ 
in India to the law as laid down 
by Selborne Ta. J. i,n Wolver- 
hampton and Walsall Railway 
» ! €ommm%y v. London and North- 

: ' ■ Western Railway IQ "Bq. 

, , 433, Charhmmrth v. MiacDonaldt 

!' If, R. 23 Bom.» 103, Lumley 
Wmqmr^ 5 DeOC & S. 485, 
WM-mvod Ckemdmi Co-mmny v. 
ffardman [1891] 2 Oh. 426, 

Ehnmn v. Bartlmlofnei^ [1898] I 
Ch. 67 1. , reiorrecl ,to. Wiere the . 
l%w has been codified, it Is of 
. little a%^ail to ©nquire what is 
. Uwi lam" apart from such codin ca- 
. tiioi! the Code itself must be 
!o*::k''^d to as the guide in the 
matter. As the eoctraet had 
been most broken 

the plain tiffs were entitled to an 
injunction aeoerdiag^ to^thoprin- 
i ' eipics of equity. Justice, and 

",iod conscience. B’csn & Co, t>. 
\lrihomL;o (1908) I. L, R. S6 
CiiU •» «» •* 

.... ^.^Srth of Oood$ hy 'Dtsorip- 
tioiV'' " A'p-proprintion hy Vendor — 
Rfff'jimd % talw Dfliver.i — Refere-nce 
to A rhumfion--- of Assent 
- Aiiih *‘^r Rojfh ha^aaijted and 
. M ; i . f . --''"oni' uct A ct 
Ja * 7 / ITcc.re in a 

contract for ihe goods by 

deH<*rifjtion the in the 

gc)'vis‘' hiin pass€‘d to the buyer, 

B. 120 of the Indian Contract 
Act does not deprive the seller of 


. ' ' , ' , Rkm. 

■ the form of action for goods, bar- 
gained and' sold, and eueh an, ' 
action can bo brought for the 
priee^ of tha goods on the bn 5 ’' 6 r ■ 

refusing to take de!.lvery. Mitohell^ 

Hied £& Co, V. Riildeo Doss Khettry^^ 

I. L. E, 15 Calc. I , distinguished. . 

A letter of reference signed by 

■ both, buyer and S0l!e.r, requesting 
arbitrators to ascertain whether 
certain: specific bales of goods, 

■ appropriated by the seller to the 
.contract, are infe,rior in. -quality 
to the goods deliverable under 
the contract, and ' whsther an 
allowance ought to be made, Is 
evidence of a.sseut !:y tbe'bn,y 0 r 
to the ■ appropriation. Finlay,. 

Muir .<& ■ Co. v. Radhaicissen 
G opiiassEN' (i9'O0) I. L, R. 36' ' 

Calc. ' ■ ,, .. ... .. . 736. 

€0!5f:r3ef, eD^strgicfio^ . cf : See ; 

Damages, s/ieasure of ,, ' . , '617 

C»©iitrtsl f@r Oelif sriss : See- 

Damages^ MEAS'crsE OF '. .. 617 

Oonfra-st W'iih irlirior : SeeMmon 768 

■Hialraat Act (iX ©f 1812) s« IS :' 

See Attobhey and Client , , 493 

SS, 18| . 

19 2 .See Sale .. ' .. 323 

S. 74 ; 

.S'e^e CoNTBAOT . , . . . . 354 

“* $a 74 M 

See PsNxiLTY . , , . . . 960 

S«12S2 

. S'ee GoNTS^iOT ■ .. ... ...■ 736 

^ ^ — S. 133 • 

‘ ■ .See Pbinoipal .AND S'lJBSTY .... . 626 

Sssts ^3? : See Privy 

Gouncil. .^Appeal ..... ' "653 

Ssiirt 0 ? ¥/afds >\Qt (BsngaS Act !X ®f 

tS7S) S See Trespass ... . . 2B 

Umt ©f pswDfS of 2 See 

Ti?.espas.^ .. .. .. .. 28 

Siwsuari : Lease »• «. 271 

w:tii tii9 fasiil : Se^ 

Lease . “ . . . . 675 

it ry»ln,: '>n ^ i See 

Lp:a.^k . ■ 746 

"i" S '-iIjW : See Hindu 
Law — Endowment - 1003 

petitls®! 2 See Insolitsnoy •* 612 
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Crtelsiai Eraacfs ©f Tr«st s Be^ Tumi: W8 
Criminal liitlon O^art s 

PSACTICE .. .. •“ 

Criminal SraptstMlin c ” : Sm 

LiB'ist ■ ■ • . . ,' • • S83 

Gdmliial WutTlmB Cod's V of 
WM) ss. S4, Q% 1C‘. IOC, las s 
Bes TB-SSPAS3 . , . . • • 4:33 


- — - s. 145 s S6& T(jLm . * 986 


— S3. 145, 102 (2) s;i!i 52S' (f) 
— -Dwp^ite — Juris- 

Mciion of Mcigisimte — Fenc2c5t-5t| 
0/ a eisj-tl suit for^ possession 
of the disptited iand — Suhsis- 
tenee of profdMtort^ order on ths 
date of ike proceeding — Tramfer 
of case wiik&ut jurisdicMon — Like^ 
iihood of a breach of. the peace, 
Tim pendency of'^ a Biiit under 
s. 9 of t'ho Specific Belief ■■ Act 
(I of 1877) witli regard to eertain 
land' in dispute does not oust tlie 
Magistrate’s jurisdiction to take 
proceedings under . 8. M5 of 
tlae Criminal Procedure' Code.- in 
reBpeot of tko . sam© land,- if 'be' 
finds reasonable grounds for ap- 
preliendirig a breach of the peace. 
The fact that: on .the date of ^ the 
initiation of the proceedings 
under s. 145 of the Code there 
was a subsisting order under s. 
144,/ til© terms of which -were 
not before '’'the • Court, passed 
•against t-lie la:ridlords in' a pro- 
ceeding, to which the tenants, 
tiu'oiigh whom the;/ claimed to 
be in' possession, were not parties, 
does not Justify the Court in 'Set- 
ting aside the .procaodings under 
s, 145, In respect of the ■ mmo 
Eubjeet-matter of dispute, as 
without Jurisdiction. ' , A trans- 
fer by a first class Magistrate of 
ft case under s, 145 errono- 
ously and in good faith, does 
not vifiate tho proceedings' by 
reanon of the proidsions of s. .520 
(/). AUbar Ali Khan v.- Domi' 
Lai, 4 0. W, 'H. 821,. followed. 
Section 145 requires that the 
Magistrate, before initiating pro-' 
ceedings thereunder, must . b© 
satisfied, on the materials lief or© 
him, timt tiiew Is fear of a, 
breach^ of the poac© with regard to. 
some imiBoveablo property be-’- 
tween the partiw. Where th©' 


BaQI 

Orliwinsl Pmmium Ci'ii tict f it: ' 

. 18 IS) — cojiifd. 

Magistrate initiated proceedinp 
under s. 145 on a police re- 
port on which h© was satisfied 
that there was an approlionaioa 
of a breach of tho peace, and 
there was evfdenca on the record 
of a probability of suelt broach 
of the peace, the High Court to- 
. fused to set aside the final order 
m without jarlsdictiorL liiSHOni 
Bai; Boy V Snin^ATH Boy (1008) 

-I. L. B. 36 Calc. ' . . • .. « '370 


— - s. I47 -— Tm of Water f dispute 
telaiing to — Ereciion of Bund hu 
one pariij — Order hg Magistrate^ 
for %f» rermmt under poltce iupervi'- 
sion—Inhmeiwn Citnl Court 
restraining ike opposite parig from 
interfering ivith ike Bund — Suhse-' 
quent order bij ,ilfagfi.-/ra^e dfrecl- 
ing 4is removal hg the FoMae* 
Section 147 of the Cnminal Pro- 
cedure Code contemplates orders 
directed to the parties- to the 
.dispute, and does not onabio a 
Magistrate to enforce his orders, 
passed thersn rider, tliroLigli the 
sgeney of tho polieo. An order 
passed somo time after the tor- 
m.kiation ' of the proccjodinga under 
0 . ' 147 of t !:0 Code, directing the 
removal of a htmd hy tho polieo, 
is without Jurisdietion, Fasnpaii 
Nath Bose ' v. AVirtrlo ImI Bose^ 
5 G. W. N. f>7, and ZaMi Chandra 
Nmgi v. Tar ini Fermd (lupia, 6 
'C. W. N, .335, distingiilsbcjci. 


DaBMIE Pmi iU liliODAB Kh.124’ 

(1900) L L. B. 35 Calc. 

923 

— — ss. fcSIl 1S2 : Bee Witsess' 

560 

—IS. leSt 2€7, m t Set C lAiton 

28! 

~3S. 2-12, m, 246, SB 

(!)s 55S : Ses JuniBDwn&M 

869 

'■ — ss. 19S cl. (4), 2S4s 2S0 d.. 

(1),. 537 : Se4 Sakction' foit 
. . Piiosscu'^nos* 

SOS 

. '.~s, 260 i Sid Dyimq mctmA- 

'xmisr 

660 

■ , — sfc 20% 437 ; h$ CoMFLirsT 

415 
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CrlMinal Prficeiiire ©cis (Aet ¥ ©t ^ 
1898)-— c<3»cZ«l. 


ss. 208, 215, 347 s ■ ^ee 

.COMMITMEHT .. , 48 

— s. 2S0 i See Summary Tbial 67 

— — SSa.Sfili, 337 (4) S See Ebbsb- 
EHCB: TO High Gqubt ... . 629 

— SS. 344| 497, 49S : 6^eeBAiL. 166, 174 

' — - S. 360 : See Fobgesy . . 955 ■ 

SS. 367, 424 : See RioTi^a. . 258 

s.' 421 : See Appeal, admis- 
sioH QW ■ ' . . ' , . . . . . . 385 


-- — ss. 423 (1) (i), 439, 517, 522-S 
See Retisiok . . , . * . . 44 

ss. 423, 439 ; See High 

CotJBT, JuSISBICTION OP . . . . 994 

■ ss. 435 t 0 439 : See Pbactics 643 

Sg, 47 ij^ 4 {ii) : See Complaint 72 

. s. 514 ; See Bail-bond, 
POBP.BITITBS OP . . ' . . ■ . . 749 

— $. 514, Sell. ¥, Form XI : 
jS'ee , SuESTY BOND . . .. .. 562 

■ — s. .526 : See Tbansfbb op 
Cbiminal Case ... - . . « 904 



8. '515 ; See Death by bash. 


OB NEGLIGENT ACT . . . ' 302- 

eriwlfiai Rashness or iegllgenee r ■ ' ■ 
See Death by basic ob neoli- 
GENT ACT .. .. .» 302 

Crifttinal Trespass : See Jhsisdictxon]'T-869 

Criss-ExaiiilnatJo!!® imim ©! witnesses- 
for : See Appellate Cotejbt ». SSS' 

Cistiin : 5«6 Hindu Law .. « • ■690 

Ciisteia, mlimm §1 : See Hindu Law '943- 
6f“Pr«s ilicirlia : See Wm .. ... ,'26i' 

Daiwaps, assc$s!«e«l of : Sse Lib©! . . 883 
See CONTBAOT . . . . 354 

— MAUOIOUS FBOSJfiCUTIOM 278 
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Damagss, ssii for— Dog-s UMy to hUt 

Without provocation — Injury hy : 

■ Gl a Eecrmtion-ground \ 
‘-—himtUty of Owner of Dogs-^ 
Sezenter. Tiie defendant’s dogs' 
wliieli to tli 0 knowledge ■ of his 
servant Iiaviag tlie charge of such 
dogs were likely to bite ' people 
witiioiit , provoeation, were 
taken by such servant to a ■ 
public recreation-grouiid. /The 
plaintiff, a child of seven years of 
age, became frightened at the dogs 
and cried wliereitpoa the dogs 
attacked and bit him severely : — 

HeMj that the defendant was liable 
m damages to the .plaintiff. Barnes 
V. LuQUe,. Ltd., 23 T. L. R. 389, ' 
d-istinguislicd. Peakash ■ Kumab 
Mueebji V. Habvby (1909) I.-L. 

■ R. 36 Calc. . . ., , ■ . , , 1021 

— — - — ^ ; See Railway Com- 

- .. .. .. .. 819 

Oaswsgss for Breach of ©ontract ; SeS' 

Assignment .. 345 

©f — Contract for 

■ forward monthly Deliveries — Con- 
Hruciion of Oontract — Bremh before 

time for complete Ferformame — 
Market Fate, where no Market in 
India^ hoio io he determined. Tlie 
defendant contracted to sell to th© 
plaintiff -5,000 tons of manganese 
ore of a certain quality to be de- ■ 
livered into waggons at, .E-amptee, 

B.-H. Ry., 500 to.as in October, 

1 , 000 tons in H o vember , 1 , 500 tons . 
in December 1906, or larger quanti- 
ties each month, if practicable, the 
whole 5,000 tons to be completed, 
not later than 16th Pebrimry 
1907.” In October 1906 the defend- ^ 
ant tendered, in part-fulfilment. . 

'1 of the contract, certain Domree ora . 
which, th© -plaintiffs refused', to 
■accept o?i th© gi’ouiid of inferiority 
. in quality. Thereupon the defend- .■ 

.. ant. on the 5th No'vembor 190.6. . 

^ -■ wrote cancelling the contract, and 
.■ on til© 17th January 1907 ..finally, ■ 
repudiated all liability under -th© . 

■ contract.. On .the 5th March 1907, 

. ' : th© plaintiffs -insti'tuted an action ■ 

, for damages for ,noB-delivery,, It 
was established in ,evi'deiic 0 , ' that ..■ 

■ ■ ordinarily ',.ther©' vras no market 

rat© for manganese or© in India, 
but that there was a free market in 
'England, and that the plaintiffs 
'.intended to ship the ore to Eng- 
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^ 'Pacjb.'i 

Damages, measwre of-<coKcM. . ■ ■ I 

land: — Held, .tliat the ^ contract .! 
constituted, a set of distinct con- ■ ; 
tracts, and the proper measure of' : 
damages was the sum of the dif- i 

ferences between the contract and .{ 

'market price of the several quan- ! 
titles at the several periods , for ' i 
delivery, even though the defend- ! 

ant repudiated the ' contract at ■ a i 
period previous, to the final date . | 
specified in the contract. Joslitig j 

V. Irvim, 6 H. & N. 512. Browyi v. i 

Muller, L. B,. 7 Ex. 319, Boper v. j 
. Johnson, L. K. 8' C. B. 167. fol- 
lowed. Inasmuch as there v'as no I 

market rate for the commodity in | 

Calcutta at the date of the I 

breaches, tlie damage for those | 

breaches %vas the value to the ' 

plaintiffs of the portions that ought ! 

to have been delivered on those 
dates at the prices procurable in i 

England less the cost of getting ; 

them there. Barries v. Sutcliiso7i, I 

d B. N. S. 445, foUowed. 

CoovEEJEs Bhoja c. Rajekdea i 

Kath Mukeejee (1909) I. L. B. i 

36 Calc 617 : 

Dar&fiaiiga Eaf, eiistoim of: See ■ I 

HiNDir Law-— Maintej^ancb 043 i 

Daiigiiter’s right to ailenats : iS'ee | 

Hindtj Law • « . . • . 753 i ■ 

! 

Dafabliaga : See Hjotu Law . . 86 I 

Deatli If , rash or act-— i 

Criminal rashness or m:qligmee — i 

Firing at object on the shfJine of ! 

an eminence near a public road \ 

without proper precautions against \ 

. ■danger" — Indian Penal Code (Act I 

XL¥ of mO] as. miA, SoQ, SBT I 

and S3S — Gomnensaiion to relative i 

for death hv rash or mgUgent act — 
Orimiml Procedure Code) Act V of ; 

■ : 1S9S} s* 543.. Two pereons, one i 

, a '^corporal and the other a ; 

private, .wlio bad' both been in ^ 

the , ' regiment over, four years, 
went to a plantation at the edge ■ 

of which there was an eininenee i 

on which they set up at the | ■ 

sky-line a small tin case as a ■ 'i 

target, and fired several shots at ' ] 
it, from a distanee of 100 feat, j 

with a quarter inch bore saloon j 

rifle sighted to 100 yards. There } 

was a public road tjsed by the i 

villagers about 150 yards away. ■ ■ 

and 60 feet below the level of 


" , Pao«. 

Daatfi If rash or !!egl!;?efif act -ynjirlck 

the eminence, hut in the direct 
line of fire. The rr-ad was not 
visible from tlw firing I'Hunt. but 
dearly so from the tap-Tb ^ A 
bullet struck a man 
alorxg the roo-d at a spot the 
line Of fire, tbondi it diil ^not 
appear, who had fired the simt, 
precautions of any hind were 
tokg-i to r.revent danger to 
pngsers-hr?'' ■ on tin? road .from 
sueh firing, mid. t^nit tla V were 
both giiilti" of criminal rarfhneBS 
*^nd neeligoftce withhi section 
^04A read by itself witl'H’tnt refer* 

%ee to ss, 34 ami 107. hi 
^t an objeefe on, tlie &ky*hn® 
of the eminenec, u.eain-'it the light 
(which WO.S in lts*df dangerously 
.near a piibile road’ .within , 
zone oi fire with a ' r'iil.e w.hichf , 
sig]it|*d to a IfH.) yanla, they 
must have known rnigiit- 
carry some considerable dfstn-nee 
bermnd ajid pren'e fatal, with*-^nt 
takins? my precautions or using 
the slightest circuTOSi^cctioii with 
reference to the safety of ethers* 

The words rash or !i(-'‘ut!gnnt 
act’' in s. 304 A of the Pena* 

Code have the same maa.'i- 
ing a? does any act so rasldy 
or Deglirrently ’’ in S'^i. 336, 837 
and 33S. Beetioii 336 renders 
criminal the doiijj,, of any act so 
rashly or negligently as to en- 
danger hurnari life or flie safety 
of others, nf tl;e 

consequences. ScctJc*ri3 337 and 
33 S only impose a greatf'r punish - 
ment when hurt or srrio’cmis Imrb 


is the result of ki 

?eh 

■whness Of 

negliger.eo. Sect if 

?n ^ 

3')iA pro- 

vides for tim cc' 

’0 of 

doidi by 

such rash or negli,:' 

rent 

Rcf. uruler 

ffircumstanees not 

nriio 

iinting to 

Cl ilpahle houiicirle, 

, l?f"i 

r. V. 'S«R 

man, L. R. fi 0. B 

L T\ 

T!h ami 

Reg. V. Hitlnmarf 

i Ki 

7nul>h}ish(i‘> 

nam., 7 HJacJ. H. 

r. 

I’la 8oe- 

tion 545 (!) urc 

nddA,; 

< for earn- 


pensaf.ton, in ea5'^s where it i'l 
recoverable under Art XI IT nf 
1855, to the jicfs uH ihcrufT; 
iiidicatod. rf:., Him winy 
band, parent and child . if any,'' 
of the dccoascil, Yu in 
V. Mamidi Dali, f L. Ik 21 
74. dissented from. c 

Moeqas (i909) I. L R, 3*; Calc. 302 
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Oelt — Succession CertifimieSueem* 
sion CertiSmfs Act {VII of 2S89) 

9. 4. Iri the case of*' debt existing 
in the life of tiie crtsditor which did 
not become payj^bie unt,il after his 
death, his hoics camiot obt^iia a 
decree without the prodactlon of a 
coftfCicate aiidet tlio Soocession 
COTtiilcate Act.. Nemdhad Roy v, 
BUstsHari Kumari^ 2 C. W, N. 591, 
ovoiTuled. Banc a a ARAM Maj-cm- i 
1>AB t\ An YANA TH BtiATYACHAB- 
J'EE (1909) I. L E. S6 Calc. ' . . • 936 

ielaiiar Praparif, graat, ©I : See 

tliNDir Law-— En)[>ow,]M 3JN1? , .. 1003 j 

Deceased Decree-fialclor, appllcati©ii 
for sofestltiilion of : . See Limita- 
tion Ao^r, SOH, II, Art. 180 .* '643 

Deceased Persons, sfatenieits of : ■ 

Hindu Law, 690 

Decree : JiiSisoroTioN .. 193 

— — : SaiiB , 323, 336 

Decree, eiparte ; See Cmn Pboce- 
DUES CODB. (Aot XIV OF 18'82) 
ss. 100, 108, 157, 158, 623 . , 189 

Decree for Rent dtie oi? two fioid- 
lilfS : See BENaAL Tena,noy Act 
(VHT' OF 1885) sJ70 765 

ieilcatloa to I rials, proof of : See 
Hindu Law— -Endowment , 1003 

D;0faiiatlO]l™— Improper ques^^ 
iiom in cross-exaim nation based 
on irrong inferemc from defective 
me^nory — ^Ptivilege-^Good faith — 
of express rmlice — Penal 
Code ' f-4c^ XLF of 1860) S8» 52 
umi 499 3 Exception (t?). A pleader 
acting ii,poii his own recollection 
of the evideiico given by a wit- ' 
iieps two years before, in another 
case in wliicli he was a ^pleader, ■ 
but dra\'»irjg a wrong inference 
thorefrom the witness had . 

teen disbe!lo\'ed by a particular 
Court, and had admitted to ■ . ' 
having been so disbelieved, and 
putting questions to him' con-., 
vpyingsneli an in iputaiion, after. 
ixdngVaiwul that * his impression , 
was wrong, cannot, in the absence . , . 
of aetual ' malice, bo convicted of 
dafamatiori. x\ pleader, especi- . . 

ally in tlio nmfussll, where m- \ 
Etriiciions arc very commonly ■ 
.inaccurate .and niMeacIing, Is aS' 
much justified in acting on his 
own recollection as on speclBo 
instructions, and the fact that ha 
hw drawn a wrong mfemee does 


x.vii. 
PAOEr 

00 f aaati ©n --conoid. 

not in til© abseiic© o£ aetuai ' ■ 
malic©, deprive him of the pro- 

■ tectioa of the rii,nth excep'tion 

■ to s. 499 of th© Penah Cod©. 

When aypleader is charged, with 
defamation, ■ in res'pe'Ct of words 
spoken or written, wliiie perform- 
ing his duty as a pleader, the 
■Court oiighfc to presura© good' 
faith, and not hold him crimi- 
nally liable, unless there is s.a'tis- 
factory evidence of actual malice 
and unless there is cogent proof 
that unfair advantage was taken 
of Ms position as a pleader for 
an indirect purpose. In re Na- 
garki Trikamji^ I. L, E. 19 Bom. 

340, and Emperor v. Pur8hotta?n- 
das RamhhoddaSj 9 Bom. L. E. 

1287, followed. CTpendba ■ Nath 
BAGCH^^’. EaiPBBOB (1909) I. L. E, 

.36 Calc. ... : ■ .. . 3:75 

mlt ill paymejit of iustaimeitts : 

See Waiver .. . . . , 394 

Defcjidantj ieatii of : See Legal 

Eepbesbntative .. .. .. 418 

Delswy, rafiisai to ,talC '8 : See Con- ' 

... TRACT .. 73g 

Ooportation EogiiIatia!i 111 ', of 

1818 z See Libel .. , 883 

Deposit? forfeitiire of : See Penalty .* 960 

Deposit in .iiill dssotia,rga of mortgage ■ 
foond s See Transfer, of Pbopebt'Y 
Act (IV OF 1882) S3. 83, 84 .. 840 

Deposatsoii of Wltoesses? ■ reading 

o?er : See Fobgeby . . . . 955 

Dii.SivlO!l — AUiiimn — Eviction by Land- 
lord — Bent, suspension' of — Eew . ' ' , 
tenants on reformed land. When 
land has been lost to a holding by 

■ diliivion, and subsequently restor- ■ 
ed by aEuvion, and then settled 

■. with . persons , other; thaa , the , 
tenants of the holding, the tenant 
is not entitled to a suspension 
of the entire, rent , on tlie ground 
that thedandiord has evicted him 
from a portion of the demised 
premises. ■ Singh v. 

Mahomed Kazim Ispahain, ' I. ' L. 

R. 24 'C'alc. 296,. Harro Kumari . 
GhQwdhrani v. Purna ■.Chandra 
Sarhogya, I. L. R. 28 Calc. 188^ 
and Kali Frasaniw, Khasnab'lsh v. 
Mathura Nath Sen, L L. B. 34 
Calc. 191, distiF.gtilshed. Bai 
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Chaba^ Shab Mazumdab v. Thb ' 
ABMINISTIiATO’E-GEXEBAt* . , ' OF 

Bengal (1809) I. L. B. 30 Calc. 856 

0 isii«iie$i inleaticiis CTl&acs of : 

6 'ee CiJBATiNG ... .. 5T3 

0 lslioiesi^* asliig Forgeii Dic^r*efit s ■ 

8e€> Eokgeby , . , , *.* ' . . 955 

Oismissai of C-smisIalat siiSsrillKaie 
Magistrate : See Cmii^i>A.mT ■ ■ , 415 

Dlspiissessloii ^eriitg ■ oi . 

' , suit S See PAimTiON . > • . 726 

Dispute eoftcsi’SHKg iaKcl : See Csimi- 

NAL PbOCEDUBE CODB (AOT ¥ OF 

1898} s. M5 370 

Dispite cOiicerriisig so!iesli©ii of tolls : 

6 'ee Tolls ... . , .. 9S6 

Distraint ; See Limitatios ... . . 141 

* See S^tTMlfABT .TRIAL . . .. 67 

Distress Warrant : See , Summary ' 

TRIAL,. . . . ... .. 67 

District Juilge : JimisBicTioN .. .193 

District .MaglstralSs powers of: See 

Tbestass ' ... ... ■ .433. 

D!¥lie«dS 5 of : See Insol- ■ 

VEKCY' ... ... .. 512- 

Divorce— -4 Hmofiy: pendente JUe^ 

application /or, after decree nin - — 

Indian'' Divorce Act. (I '¥ of 1869} 
s, M, Notwitlistandiiig a decree 
nm-for dissolution of marriage, 
on the ground of the wife*s adul- 
tery ,■ the Court has power, under 
. s, . 36 of the Indian Divorce 
Act, to order, alimony ' ' v 
for the period between decree 
, nid '.and decree' . absolute. Dunn 
. ,v. Dimw,. L. B* 13 . P. D. '91, eon- ■■ 

, sidered.. Bowmen u. Bowen 
(1909), I. L. B. 36 Calc .. iOiS 

4 ,.,, — —J urisdlction — Permanent 

Mesideme ” — Divorce Act (IF of 
18'69)' 'e» 3 Last resided. 

. ' :. together P In m . petition for dis- 
solution of marriage, where the 
husband and wife had no per- 
manent residence : — Heldf that, ' ^ 
the petition could be entertained 
by the Court having jurisdiction ' ' ' ' 
over tlie pkee where they ‘ last 
resided together * tlioiisth for a,' .■ 
short period. Bright v. Bright . ' 

(1909) 1. L. B. 36 Calc. . , , . . ,004 . 

ScC MAHOMBUAN LaW ..'ISI j 
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Difsree — comid* 

Cr/Uhsion--LI iisband\9 pHidon 

: — Agreement bettrrm the PmrtmSs 
mot acted on, irk'^Mer comiitutm 
CGUusion.-~-A petition for 
divorce was prej=?entccl by the liiis- 
baitd, on the grtviud of the wile'A 
. adultery with tho eo-responderst. 

■ ■ Btibsequcntly an »grc?erueiit was 
come to betw'een the |'*et.itioKer 
and the respondent, by wrhitii, 
lor a peciiiiiary conFidcfatiou, 
the respondiuit agreed not to dtv 
fend the suit and to ftirrus'h the 
petitioner wiih e'iideiiee against 
herself and the co-reapondent, 
should the latter venture to defend 
the suit. This acreeraent, hoir- 
ever, Ml through, and the re- 

, spondent filed her answr-r denying 
adultery, and inaldng acotinter- 
.charge of adultery against th© 
.petitioner. The eo 'respondent did 
not defend the sriit. At the 
trial, the plea taken by the res- 
pondent w^as that the petition 
should be dismissed oa the ground 
of collusion betw’een the peti- 
tioner and herself that 

. iiiasniiicli as tho agreoment, 
w'hich contemp^latsd a fraud ugkoii 
the Court, was not acted on, and 

■ In no way afTected the decision of 
the Court, it did noi coiwrifcnj.^ 
coilosion, ChiiTchfvard v. Church* 
m-ard [1895] P. 7, referred to, 

Bow'En Bowes (1009) I. iJ 

K, 30 Calc* . . . , . , ^ ^ 

— ; Set Mahomed AS Law , 

■ DIVGres Act (iV ot 18S9) s* 3 (|jV 

See Ditorob , . , . ^ J 

30 j 

DivoRcas ■ .. , ... 101 g 

DegSs lijyrf by, wiffsaiif prmm^- 
tion : See Damages, suit for .. 2021 

Dew^fs, Slit for s See Mahomedan 

Law .• ... , ,, ^ ^ |gl 

Dfawer's RIgfil cl Acilori s Su Ban 

OF Bsch'ang® .. ,, 291 

Dying Declaration— >1 dmimAUUg of 
.petition of complmnt and ezamin- 
ation of cornphinant on oath at 

■ . dging dedaratiQfir***-Btcord and 
: mode of f-roof of such itaiement* 

" . (I of U72} 

32 f cl. (1|, a»d 91'^Crimtnai 
Pmceiure Code {Aci V of 189$} 

■ #. 290---Assanlt hij seremi hut 
fatal hhw bg «ome om of 

■JWa5i% of w/i ammed-^-Femi 
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Dflig Oeclaratl©ii-^^^ 

^ 0 / 1860) ss. 34, 

■326* A petition .of complaint 
and tiie examination of the corn- 
I iainant on oath under ' s, 200 of 
tlie Criminal Procedure Cod© are 
aflmis?ible as dying declarations 
under s. 32, cl, {!),' of the Evi- ■ 
ilenee Act, and are not, as, siicb, 
matters required by law to ' b© 
rerlnced to the form, of a docu- 
ment within s. 91 of the 
.Evidence Act so as to exclude 
parole evidenco of their , terms. 

Tho statements admissible in 
evidence, when mad© in the ab- 
sence of the accused, is the oral 
statement of the deceased, and 
not the record of it ; and such 
oral statement must be proved 
by the person who recorded it 
OF hoard it made. Empress v. 
Samiriiddin, I. L. R.. 8. Calc, 211, 
and Kina- Emperor v. Maflmra 
Thakitr, d' C. W. N. 72, followed. 
Where several accused persons 
struck the deceased several 
Idows, one of which only was 
lalaL ami it was I'lot found wdio 
struck the fatal blew, it was held 
that, in the circumstances, it 
could not b© said tlmt those who 
did not strike the fatal blow oon- 
tem[>hded tiie likelihood of such 
a blow* being sirue-k by the others 
in prosecution of the common 
object, and that they were all 
guilty under s. 326, and , not 
under s. 302, of the Penal 

Code. GotIBIDAS SAM.ASnDB,A V * 

Emfbeob (1908) I. L. B. 36 Gale. 669 


EstOjspel — Sale — Mortgage — Vnregi$- 
tered Sale-deed and Mortgage- 
bond — Transfer of Property Act 
(XV of 1882) s* 54--Suit for 
possession and mesne profits. The 
principle of estoppel cannot be 
invoked to defeat the plain pro- 
visions of a statute. Begam v. 
Miihmimad Vahuh, I. L. K. 16 
All. 344, Bain Bakhsh v, MugMa- 
ni Klianam, I, L. R, 26 iUl. 266, 
and Karalia Nanubhai v. Man- 
sukhram, I. L. R. 24 Bom. 400, 
distiuguislied. Jagadbandhu 
8afa V. Radha Krishna Pai. 
(1909)LL. R. 36Caic 920 

. Estoppel hy Assent of reversioner to 
alienation by widow : See Hindit 
I Raw .. .. ■ .. 780 

I Eoropsan Britisfi Snlfed,’ criminal 
proceedlns: against — Competency 
of native mofussil Magistrate 
to hold an inquiry against a 
European British subject under 
s. 107 of the Criminal Procedure 
Code (Act V of 1898) — Applicabili- 
ty of s. MS of the Code to such 
inquiry. The provisions of s. 

443 of the Criminal Procedure 
Code apply to an inquiry held 
under s. 107 thereof. The party 
against whom such an inquiry is 
instituted is in the position of an 
accused. Queen-Empress v. Muta- 
saddi Lai, I. h. R. 21 All. 107, 
Queen-Empress v. Mona Puna, 1, 

L. R. 16 Bom. 661, and Jhoja 
Singh v. Queen- Empress, I. L. R. 

23 Calc. 493, referred to. Hop- 
CEOFT r. Emperor (1908) I. L. R. 

36 Calc .. .. 163 


Ease men FestivaL ^ Ko j 

casc^iiaerit to hold sometliiiig in -I 

tlio natnro of a musical festival 
on a plot of ground can properly 
exist. ' Moeiki Mohan AHiHKiABy j 

r. ivASHiKATfi Roy Cnow’X»HBy 

(1909) .1 L. R. 36Cale 615 j 

! 

Ejectment : See Rani>loei> anb 

1’efant 

Ejeetiiciti order for : See Iksobvbncy 489 

Ettdowmefit : See Law .. 1003,. 

Epity of Rcietttption. parchaser of . 
wortfiless : See Sauk . . . . , 

Estates Pirtlioii Act {Bmg. VIII of 

IS761 s, S3 : See Partition . . 726, j 


Eviction by iandlord : See Diluvion 
E vidence : See Oheactstg 
E vidence, consideration of E <6'ee ,BB-v 

FBRENCE TO HiGH COOTT • ■ ' . . ' 

Evidence Act (I of 1872) ss. 14, Eipl. 
(1), lllus. ( 0 ) ; 15, lilns. (a) : See 
Cheating 

— SS. 21, 32 €i., 

(5) : See Hindu Law 

. — , — SS. .32, , ; St 

jS'ee DYING' DECIAJSATION . . 

- — , s« so : See': 

' HINDU' Law-Endowment 

— - S. Hi : See 

Attorney and Client . - 


856 

573 

629 

573 

690 

659 

1003 

493 
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Aet {I ©I 1872)— e weld j 

SS. 114, III. i 

{g)s 187 : Sm Char0b . . ' ' ■ . . 281 . 

Efiliettee of Atfaptioil : Se^ Adoption 780 j 
, , — ^ — » 6'ee : Bubmes'E i 
Law.. .. .. .. ..978: 

Evilieiiee ©f Title : Sea Title. . , . 311 i 


'pAai. 

xeciilieK— conc/d 

th© ooiirse of the proeeodiygs. 
ClLANBEABALA i>EBI t \ TRABOnR 

Chandba Ray |i000) I. L. K. 3i> 

Cale 422 

Execiiilen ©f Becree : «S>f Civn. Tro- 
CEDUSE Code (x\ct XIV or ISMV 
8. 492 . . ■ . . . . . . 252 


E¥lcleiice taken oi Cemmission ' 

Commission 


8ee 


506 


See 


323, 330 


^ Exeeiitive Officers, statutory powers 
of : See Trespass . , 


433 


Execution — Sale — Adjournment of 9 alc 
for compromise— Time, the essence 
of the agreement of parties — 
Faibifc io pay on the final date — 
Part-pagmentf refusal io accept — 
Jurisdiction of Court to e,etcnd time 
■■—Civil Procedure Code (XIV of 
m2) SS, 2M. 311. Where time 
had previously been repeatedly 
granted by the Court at the 
instance of the judgment -debt or 
with the consent of the decree- 
holders for compromise, arid on 
th© final date to which payment 
was adjourned, the judgment- 
debtor prayed for further time 
and the decree-holder demanded 
it as a condition precedent to tho 
grant of further time that tho 
judgment-debtor slxoiild definite- 
ly agree that, upon her failuro 
to pay tho money on the date to 
be fixed, her I’ight to challenge 
the %’alidity of the sal© should 
finally cease, and such tin arrango- 
menfc was definitely sanctioned 
by the Court with the consent 
of all th© parties : — Held, that the 
Court had no jurisdieiion sub- 
sequently to vary the terms of 
the final agreement, at the in- 
stance of the judgment-debtor, 
ins|nte of the protest of the 
decree-holder. Haral'h Singh v, 
Saheb Singh, 0 0. L. J. 170, 
explained and followed. Uitam 
Chandra Kriihy v. Khctra Nath 
Chaitopadhya, T. L. Ji. 29 Calc. 
577, referred to. Held, further, 
that an appeal need not b© pre- 
ferred against every interlocutory 
order in an execution proceed- 
ing. Bchary Lai Pundit v. Kedar 
Naih Munich I. L. B. IS Cale. 
4G9, folimved. Held, also, that 
it is open to the party aggrieved 
to challenge by an appeal 
against the fixia! order, which 
determines* th© rights of the 
parties, the propriety of the 
interlocutory orders mad© in 


' Executrix, poslficn of : Svr TiiKsrAsir? 28 
i Exleitsluu 0f Time : ExEerTioN . . 422 

' Extraarilliiary Original Ci¥ii diirlsdic^ 

tiiil of High Court : r 'I’hmsfajss 433 

i Facts, mis-statement of : See Libel . . H83 

Fair Comment : See Libei S 83 

Fiduciary Eelationslilp : See Aitorney 

AND CLD3NT ... ' . . ' , . 493 

** Final Oecree ” : Sm Atxobhby and 
j . Client . . ■ . , , .. „ . . . ' 493.' 

j Foreign Courts : See .Injunction . . 233 
: Forfeiture : See Ten alt v . . . , 960 

, Forged Indorsement : See Xe«uitable 
’ iNSTEU^mNT 239 


Forgery — DishanesUy ming m tmtiim 
Forged Document — funimn 

of Accoimts — Aitcraimi **f iic- 
counts — Penal Code (Aei XLV 
of mtl) SS, , 133 , iiJi, LtA— 
Beading enrr Ikpomfmn fo trii- 
ness mthe. presence ty tfe Accused 
or his Pieader — /Vw- 
cedu.re Lode (*lr^ V a., 

SGO—Praeike. 4110 nit oration! 
of aeeounts so n*> to ‘^^how tlie 
receipt of u sum of mom y rTiini* 
ndily mkiippmprmiiA mitd iu order 
to remove inklf’uee of yti<*h mis* 
appropriation, is not an ofTenet^ 
either under s. ‘Lm ftr s. 471 A. 

of the penal Cotk\ beifig 

no intent to eommit frarui DMt 
Sarhar \\ Quefn Fm press, 
I. L H. 22 C aic*. 3LL and Fm- 
per&f V. Bash Behari Dm, 1. L. 
R'. 35 Calc. 450, diatinyinshal ■ 
Whether or not there m an iruent 
to defraud in any particHiInf ease 
cie|i«His on tho cirenniRtfince.4 

of the Case. Jhih of tho 

Criminal Prom hire C’ode U man- 
datory. Tho evidence giV 4 *n by a ; 
witness must he rontl over m liiin 
in tJie presence of the nvemixl or 
his pleader, and no |:traef icr to 
tho -ontrary can alter the plain 
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words of the law. .j'St.msH ■ 
Chan’jiea I\Iit3c.erjee V , Em- 
FiSROB (1909) I. L. R. Srj.'Calo, .. 955 


Fraii : See. Conspiracy . . * , I34. 

— : 6'ee Lease .. 075 

-\Ll3T'i2R AND SERVANT, 647 

• : Sale in execetion , ' . . 654 

Frauiialeiit Transactions : *S'ee Cheat- 

rsQ . . . . . . 57'3. 

Fyrtiier Ini^iiiry, rofosai to order : See 
Complaint .. .. .. 415 


Cienera! Classes Act (I of 1868 ) 

S* 2 , cL ( 5 ) : See Hat . .. 665 

iofierti Clauses Act (X of I 89 T) 

. s. ''8 ( 33 ) '• See Marine Insebanoe '516 

General Rules of Rallwajr Company ; 

Railway CoBiFANV .. ,.819 

Gift : See Hindu Law . . . . , . , 75 

- — Title .. ... ... 311 

Gift to daughter hy Proprietor 0 ? 

Eetia Raj ; iS%e Title .. -311 

Gift to iinfeorn persons ; See Mahomb- 

BAN Law . . . . . , ... 431 

GOOd-falth t See Defamation , . . 375 

Goods feargoined and sold, action for ; 

* 8 “ «? Contract . . , .. .. 7-36 

Government Revenue : See PIindu 

Law — Legai. Xecbssity . . 753 

Government Promissory iotes, at fheir ■ 
nominal value : See Ftuvy ^ 
Council Appeal .. .. 653 

Guardian, discharge or death of; See 

Minor .. . .. ,768 

Giiardians and Wards Act {Vlil of 

IS 90 ) s 52 ; See Mino,e.. . . .. 768 

Hattsarii's Parliamentary Report : See 

Libel .. .. »* .. - 883 

— Whether the remits ' 
and pi'fdiiii 0 / hat: could be mort^ ' ,. 
mm'd-—Tramfer of P roper Pj Act 
\(.V of ISS:I) .«?. SS^-Uemral 
ij of lSt78) 2, cL 
(51 'riw reiits aiwi profits deriv- 
rI)Io from a hai em bo validly 
Sarendro Prosad 
Himtimchmi'i v. ^Kdar ■ Nath 
BiiHttachirfij T, L. K. 10 Gale. S, 

P HW/shodhur Bisivm \\ Mudhoo ■ 
Mofiidtiar, 21 W. IL 
remint Naratn Siwjh v. Bkai Lai 
Thukur, L h. IL 22 |Oa!c. 752 . 
and Sikandar v. Bahadur s c L. 


Fag,®. 


Hat— conc/d , 

■ R. 27 ' AIL '46.2, refe,rred , .to. 


Col AM Mohiudbin .Hossein . v, 
Parbati (1909) L L. B. 36 Calc. ■ 

665 

Hearing, adjciuriiiiiesit a! : See. Com 

MISSION 

566 

Hearing of appeal m date of filing: ; 
See Appeal, admission ob- ■ / ' . , 

385 

Hereditary Office, , 'land' attachefl to : 
See Hindu Law , . 

590 

High Court, extraordinary iurisflictloii 
0 ? : iS'ee TB.ESPASS.. .L. ■ .. 

433' 


High Court, jurisdiction' of— Po'ipcr 
^ to revise orders of discharge 

hij Presidency Magistrates^ 

, and to direct further inquiry — 
Criminal Procedure Code {*4<;i5 V of 
1898) ss. 423^ 439 — Charter Act 
{24 and 25 Vic,, c, 104) s, 15, 

The High Court has power under 
s, 439 read with s. 423 of the 
Criminal Procedure Code, to 
revise an order of discharge 

passed by a Presidency Magis- 
trate and"^ to direct a further in- 
quiry, if there are good reasons 
for doing so, although no question 
of jurisdiction arises in the case. 
HariDass Sanyo! v. Saritulla, L 
L. R. 15 Calc. 608, Colville v. 

Krista Kishore Bose, I. L. R. 26 
Calc. 746, Dwarha Nath Mondul 

V. Beni Madhah Banerjee, I. L. 

R. 28 Calc. 652, and Emperor v. 
Varjivandas, I. L. R. 27 Bom. 84, 
followed. Bdlew v. Parker, 7 C. 

W. N. B2I, referred to, Charoo- 
hala Dabee v. Barendra Nath 
Mozumdar, I. L. R. 27 Calc. 

126, Kedar Nath Sanyal v. Khetra 
Nath Sikdar, 6 C. L. J, 705, and 
DeM Bias Shroff v. J utmal Dun- 
garwal, I. L, R. 33 Calc. 1282, 
discussed and dissented from. 

The High Court cannot interfere, 
under s. 15 of the Charter 
Act, with the order of a subor- 
dinate Court on the ground of 
an error in law, but only for an 
error affecting jurisdiction, that 
is, either a want or refusal of 
jurisdiction or an illegality in the 
exercise of it. Tejram v. Har- i 
suhh, 1, L. R. 1 All. 10, and 
Corporation of Calcutta v. Bhupati 

Boy Choivdhry, I. L. R. 26 
Calc. 74, referred to. Where on 
the admission of the accused an 
offence of criminal misappropria- 
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tsott might have been established , ■ 

: and : the.' 'Magistra^^^ did not ■ 
consider or elicit matters of vital 
Importance in the case : — Held, 
that there had been no, proper ^ 
inquiry into the charge and that 
there were prima facie grounds. 

'. for ' directing a- further inquiry. 

Bam Logan Dhohi ^ v. Inglis, 
unreportcd, and Hari Jfoodt.v. . ' 
Kimode, unreported, distinguish- ; 
ed. " Max-ik Peatai" Bingh t?, 

. IIhaH ' Mahomed (1909) 1. L. R. 

' 36 Calc ,994 

■High ■ ' Cayrt Bales (Appellate Side), 

Part II, Cli. l¥. Rale XX = iSee 

Peivy CouNoiD, A ppeal .. ... 653 

Hindu tm^M^piim—Evidence of 
Adoption — Adoption of Daughter^ 8 
Son, mlidity of — Q uesiion mLjtaieeA 
until too late a stage of the hear- 
ing — Estoppel hy assent of Rever- 
sioner to Alienations by Widow— 
Power of Reversion io bind later 
’ Reversioners — Reversioners claim- 
ing not through preceding Rever- 
sioner hut through last male 
owner — Misjoinder of Causes of 
Action — Civil Procedure Code 
(XJF of 1SS2) 8. lj7S. The 
appellant’s right to maintain a 
suit to set aside alienations of 
certain immoveable property 
made' by the ^vldow and' the 
natural mother of the last male 
owner, ■ who %vas the daughter’s ■' 
son of the original owner, 
depended on wh. ether, as 
the appellants alleged, he was 
also his adopted son. On this 
question the Courts in India 
differed : — Held, by the Judicial 
Committee, that on tlie evidence .. 
the adoption was estaldlshed. . 

It showed tiiat, on the death ■ 
of the original owner, the. 
alleged adopted son succeeded to 
the estate , without controversy ' 
which he could only have done 
as adopted son, and enjoyed it 
and disposed of it as ills' own, 
also without controversy, down , ' ' 

, :to , his. ,, death: in. 1870 : almost 
every document both during his 
life and after his death ■ was . 
framed entirely on the basis of 
the adoption. An objection to 

^ the validity of the adoption on 
the ground that under the Hindu 
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law a daughter’s son could not bo 
adopted, was only put forward 
for the first time at the ver> 
last stage of the? hcariiiu,^ after 
all the evidence wa;4 cir.sijd anc* 
nothing but argument rcniuinctl. 
The deeision dcpciitled on whotbo"* 
the rule of Hindu law had b<'vn 
varied by family cushun :-™ 
Held, that the District .hiiice 
was right in reficdijc: to cnteilaiu 
at that kle siaac of I lie case a 
new qucsiluii oi tluil kind the 
sc'hitioii of wliicii nuisl bo 
dependent upon idanit Tin- 
itmiu defence to the w»^ 

that the assent of tlie appel- 
lants’ father to the tmns- 
actions in dispute, not c»ai> 
Ofetopped him from eonicsting the 
validity of the alienations, but 
created an estoppel binding Inn 
sons, %he irppellants. As showing 
this a doeumeth dated 3rd 
September 1871 was produced 
which, after reciting that except 
his mot-lter ibero was no hoir to 
or claimant of the adopted son’s 
property, stated that ihc widow 
agreed tliat during tlitj iuothor’s 
lifetime she should remain in 


possession of a half share 

cif ilic 

property, and that afu 

!r the 

death of tl'*.e mother cu 

u! the 

widow both the shares siio 

lift de- 

volve by inheritance ou i! 

'e sor.s 

of the mother, wbi) \u 

rt* the 

natural broflicrs id iltc a 

do|Uctl 

son. I’his dt‘ed 

sitnicd 

bv the father of tli,c 

apnr^ii ■ 

lants who at that thuf? was the 

only reversioner. I'lie (b 

iiris iif 

India differed as to I he <.t 

i'eet r*f 

his eoncurrerae in tlie' d 

*ed - 

ifdd, that the diviFif^ii nt 

i'!* lift-- 

interest whit the LuMihi 

r V..4,. 

an act wiik'.h did !u>r. 

d riw 

assent of the appellants’ t 

alher : 

and to provide i'or the t 

h'seteit 

of the inhcrituiico aftr 

f ht-r 

death iu a litic tfihhrcic. 

fD'uil 

that prescribed by law 

a 

Rung whhii f!io widow eMii 

hi IWtt 

do either with or wit hot 

it his 

assent. There was, th.ereh, 

re. lilt 

esto|ipel on the rcvemiori^' 

r, mid 

corisequeiuly none on ids 

SOON. 

Another doeuiiicat rclicii 

im by 

the rcspondciits was oiu* 

ol the 

alienations ponghi. to be set 

aside. 

It Waft exccuud by ftic 

- two 
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ladies on ,.lst 188S,. and 

recited .that, ' they inherited the 
pro|)erty ' in ' question from the 
original owner by virtue of right 
of succession and also by reason 
of the relinquishment of their, 
rights by all the original owner’s 
cctilateral lieirs. They referred 
to the deed of Srd September . 

1873 and stated that they, '.the 
executants, were absolute o'wmers 
by exercising proprietary rights. 

They conveyed the land to the 
purchasers absolutely, and finally, 
stipulated that neither they nor 
thou* hairs or descendants would' 
ever raise any objection, nor , 
would th© original owner’s co'Ua- 
fceral heirs wdios© rights, if any,. 

had been ©xtinguished by their . 
putting their signature to this. . 
deed, and admitting it to be cor- 
rect.” This deed was also attested 
by, amongst others, the father 
of the appellants. The Courts in 
India again differed ; — Held, that . 
the deed only bound the ladies . 
and til© collateral heirs of the 
o.rigina! owner from whom thej^ 
claimed to have derived title. It 
did not affect . any title co.ming 
I'fom t.he adopted son through 
whom the appellants claimed ; 
tliey were, therefore, not e..sto|3p©d. . 

The ladies, tb© alienees, of the . 
four separate alienations sought 
to be set aside, and the natural 
bi'othera of the adopted son were 
all made defendants in the pre- 
sent suit ; — Held, that it was 
very doubtful whether, on the 
strictest construction to be placed 
on tlio Civil ’Procedure j Code, ■ it 
couhi properly foe said there 
was any misjoinder of causes' of 
action :* hut even if there ' was, . 
s, o? the Code bad the . . 

cfftfct of pre\'enting such a d.efeet' 
from being made a ground of' . 

on whidi the decree of the 
tifst Cytiri could ho reversed, ' 

T !40 decree of the Chief Court 
tvH 9 reversed, and that of , the 
DiHtrivfc Judge restored. Lala.; 
iPrrp XABiirf ti Gop-vl De\i 
(lilOin’LL* K, SfiCak. .. ^ - 780 

— -Jdopiwn .. Hindu 

Wmmn'---FmBtUuie, tuiopiion by--- 
Inhefit^tyef , fiuhi ef-^LeUtfs of 
minUmthn* A Hindu woman can- 
not under any elrcumstences adopt 
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a son to herself, nor can any so- 
called adoption confer a right of 
inheritance on the adopted son. 
Naeendba Nath Baieagi t?. Dina 
Nath Das (1909) I. L. R. 36 
Calc. .. 824 

— -^AUenaiion — Legal Neces- 

sity — Hindu Daughter's right to 
alienate property — Onus of Proof — 

/Sradh Ceremony- — Government Be-- 
venue — Succession Certificate , costs 
of — Froperty sold for Arrears of 
Road-cess, recovery of. A Hindu 
widow died leaving her surviving 
a daughter as life-tenant to the 
estate of her deceased husband 
which was in involved circum- 
stances. Th© daughter executed 
a hohala and a mortgage of th© 
properties, and out of the moneys 
thereby obtained she paid for the 
sradh ceremoney of her mother, 
the Government revenue, the 
costs of a succession certificate 
and a rent-decree. She also 
executed another mortgage and 
used the money obtained to re- 
cover the property sold for arrears 
of road-cess. In a suit brought 
by the reversionary heir after 
the death of th© life-tenant to 
set aside the hohala and the 
mortgages as having been made by 
the life-tenant in excess of her 
powmr of alienation : — Held, that 
it was for the defendant to show 
that tliese alienations had been 
mad© for legal necessity. Held, 
further, that the expenses of th© 
sradh ceremony, the payment 
of the Government revenue, the 
costs of the succession certificate 
and the payment of the rent de- 
cree vrere made for legal necessity ; 
but that th© payment of money 
to recover the property sold foV 
arrears of road-cess was not so 
made. Baf Chandra Deb Biswas 
V. Sheeshoo Bam Deb, 7 W. R. 

146, Shekmt Hosain v. Sasi Kar, 

I. L. R. 19 Calc. 7 S3, Alahanund 
ChueJeerhutty v. Banvmadhub 
Chatterjee, I. L. R. 24 Calc. 27, 
Rupram Namasudra v. Iswar 
JSfamasudra, 6 C. "W. N, 302, ap- 
proved. Braja Lai Sen v. Jiban 
Krishna Roy, 1. L. R. 26 Calc. 

285, distinguished. Sbimohan 

.'■■'Jha t>. Beijbehaby Misser 

(1909) 1. D. R. 36 Calc. .. .. 753 
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— ^Gmtom— Primogeniture , 

rule of — Orissa and OuUmkt Land 
Tenure in — Paharaf “ Ghow- 
dhuri ’* — Hereditary office, land 
attached to — Regulation XI of 
1793 — Regulation XII of 1805^ B* 

36 — ReAjidation X of 1800 — State- 
merits of deceased persons— Mm- 
dence Act {I of 1S72) ss, 21 ani 
32, c/* {t5) — Proof of Custom. 

Tlie appellants and respondents 
were members of a Brahmin 
family long established and pos- 
sessed of an estate in Cuttack. 

To a suit by the appellants for 
partition of the estate on the 
ground that it was joint family 
property governed, by the ordi- 
nary Hindu law of the 
Mitakshara School » the de- 
fence was that a custom of 
lineal primogeniture prevailed in 
the family by wliich from a period 
prior to British rule the estate had 
always descended to the eldest son, 
the junior members of the family 
being entitled only to mainten- 
ance, and not to any share of 
the land. The only reliable evi- 
dence of the status of the family 
during the period of native rule 
consisted of documents of ancient 
date which showed that the office 
of Chowdhuri had been held in 
succession for many generations 
by a member of the family, and 
that to the holder of that office 
certain lands called * ‘ nankar ” were 
assigned as part of his remunera- 
tion. The Subordinate -Judge 
dt?creed the suit holding on 
the evidence that the custom 
%vas not proved, but tlie High 
Court reversed that decision 
being of opinion that the evi- 
dence was sufficient to establish 
the custom : — Held by the Judi- 
cial Committee reversing the deci- 
sion of the High Court, that the 
evidence fell far short of estab- 
lishing tlie custom during the 
period of native rule. From the 
documents xwodaeed, it appeared 
that the grant of the office of 
Chowdhuri was one of an office 
only ; that the office w^as revo- 
cable at the pleasure of the 
sovereign, and though generally 
heritable it might be conferred by 
him not merely on the eldest son 


Fags.. 

Iilini!i Law— conifd* 

but upon any member of tlie 
family, o-r indeed upon aii}' body. 

These considerations, though tlioy 
might suggest a presumption, 

■ ■ , ware not sufficient to establish 
a right, for which purpose tlio 
etidence must be clear afid nnann 
foigiious. ' Witl'i regard to the 
history of the family and thvir’ 
estate-^ after the advent of ilio 
British Goveniraont, the i’vidcnif'o 
showed that whenever t!»o liolder 
of the estate died leaving more 
than one son, the right of the 
eldest son was challeogod m tlio 
Courts and tho litigation invari- 
abl.y ended in a eornpromise 
under which the younger sons 
obtained a share of tho estate 
. very much in excess of the main- 
tenaiiee to which, had the eustoin 
■ . existed, they wouM liave been 
entitled. The evidence, therefore, 
entirely failed to give to the 
alleged custom the character of 
certainty which was essentia! to 
its validity, RAviAKAN^rA Das 
Mohapatra tv Shamanakg Das 
Mohapapra (1900) "L L . R, M ■ 

. Calc. , .. ' .. 590 

Endomneni — Vrcafiou of 

Mndoume n i — Proof «>/ BfdiaU it ? n 
io Idols — AHenaiwn of mdinreil 
property — Consirmtion o/ graui 
of Dehutkir propeny — Jnetiwt 
Documeni—Ecidmee \I of 

1872) s. 9o—Fotnr of Mokuni 
to gremt lease in pcrpeitiiiy at 
fh'ed rcni—lMmliord un4 Ttnmii— 
‘Umikiimi Act (AT of iSU) SvL 
n. Arts. 131, 111 — Ikmi fkie 

Purthaser. Tlio origin rd' tit hr 
to the nro|}erty in A:uit was n 
sanad of 1787 granted by the Haja 
of Paiidm to the predrvessor in 
title of tho plaintiff, Itu* sehaiL of 
a shrine managed by (jo.swainis 
among whom the olliet? ol rdoharit 
had deseeiuled for rrh>ro iftaii 
100 years by iha rule id Ikieal 
primogeniture, in tho foliowinK 
terms To the romemhereti 
and abode of all blcHshics, Hri 
Biehltrauttiida .Mohimt bHihWiititi, 
of good character. This dccil c»f 
pottah of dibutiar |.rcf|H*rly h 
executed to 11 m:s foikwiug eileci. 

I do grant to you by w'ay of 
lakheraj ddmitar tho on tit*) inau« 
mb of Oorfalbari iu pergumiah 
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Panclra . . . , By bestowing your 
blessings on us you do .enjoj^ 
and possess the same with fresh 
felicity. If I or a,tij of my heirs 
ever dispossess you, .the dis- 
possession shall bo ineffeetual/’ 

The evidence in the case,, showed 
that the done© received the gift as 
on© for the service of the parti- 
colar idols whose sebaitdie was, 
ami that the income of the mou-, 
zah had ever since been , entirely 
appropriated for that service. " In 
I860 the then Mohant describing 
himself as “ brittibhogi-holder oi 
drlmltar, ’’ granted to the prede- 
cessor in title of the defendants a 
fmkurari pottuh, or permanent , 
lease, of the mouzah in which it 
TOW described as “ my long-stand- 
ing ancestral lakheraj delmttar 
property endowed for the service 
■of the deity.” In a suit brought ^ 
to set aside the lease as being 
beyond the powers of the Mohant 
and tlierefore void, it was con- 
tended In* the defendants that 
though the grant was to the Mo- 
liunt and “ by of lakheraj 
debutiary^' iher© was, no complete 
or speeilic dedication of the 
mouzah to the service of any idol, 
but that the gift wras to the 
3foliaht personally and descend- 
ible to his heirs : — Heldy by 
the Judicial Committee (revers- 
ing the decision of the High 
Court) tliat, under the circum- 
stances of, and on the evidence 
in, the ease, the mouzah w^as 
dfbuttiir property in the secs© 
of having been dedicated to the 
worship of the idols represented 
i?y the Mohant to whom it had 
l)ceii originally granted. Though 
tho mere fact* of the proceeds of 
any land being used for the sup- 
of an idol maj" not be proof 
that that land formed an endow- 
ment for the purpose, yet it 
w*as a fact that might well be 
token into consideration, when, 
fts ill tliis case, tho intention of 
the founder had to be gathered 
from an ancient document ex- 
pressed in ambiguous language. 
Muddun Lail v. Komtd Bihee, 

8 W. ii. 42, followed. There 
was no allcgalioii of any special 
circumstances of necessity to 
lustily the grant of the lease 
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which was subject to a fixed rent- 
charge, payment of which had 
all along been made to the Mo- 
hant : — Eeldy that the power of 
a Mohant to alienate debuiiar 
property being, like the power 
of a Manager for an infant heir, 
limited to cases of unavoidable 
necessity [Brosunno Kumari Dehya 
V. Golub Ohandy U B. L. Pv. 450 ; 

X. B. 2 I. A. 145], a permanent 
lease at a fixed rent, though ade- 
quate at the time, was “ a breach 
of duty in the Mohant,” and on 
the most favourable construction 
could only enure for the life of 
the grantor and was not bind- 
ing on his successors. Shihes- 
^ouree Dehia v. Mothooranath 
AchurfOy n Moo. X A. 270, 
followed. It was also contended 
that a mokurari lease was tanta- 
mount to a conveyance in fee 
* simple, and that the lessees 
must, therefore, be treated as 
“ purchasers ” within the meaning 
of Article 134 of Schedule II of 
the Limitation Act (XV of 1877), 
and the suit was consequently 
barred by lapse of time, and 
the High Court so decided : — 

Held (reversing that decision), 
that the words “ purchased for 
a valuable consideration ” in 
that article meant that the 
ownership of the property sold 
had been absolutely transferred 
from the vendor to the pur- 
chaser in consideration of the 
price. But a lease in perpetuity 
left some interest in the lessor, 
and such a lease, though per- 
manent, was forfeitable : Kally 
Dass Ahiri v. Monmohini Dassect 
i. X. B. 24 Calc. 440. The pur- 
chaser must be the purchaser 
of an absolute title. The de- 
fendants were, therefore, not 
purchasers under Article 134, and 
the suit was not barred. A bhieam 
G oswAivri V . Shyama Chaban 
Kanbi (1909) I. X. B. 36 Calc. . . 1003 

— — . — -^Impartible . , „ , , Maj—:: 

Separation in estate^ ^ whether 
possible — Spes successionis — Cause 
of action — Leave to amend plaint. 

In the case of an impartible Baj, 
during the life of the holder, the 
interest of a member of his family 
is only a spes successioniSf which 
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. . .Is. not: a subject for |)artifcion 
also, there can bo no separa- 
tion. in estate, as there is nothing 
upon which such separation can 
o}:>erat 0 . An a|3pIicatioii for leave 
to amend the plaint, so as to 
disclose a cause of action, refused 
as being made at too late a stage 
of the case. Lauteshwab Sinuk 
V, Rameshwar Singh (IbOO) 

L L. R. 30 Calc j 


— — Maintenance— -Grant Jo i 

junior members of famMy /or -Mam- | 

tpMume — “ Ba&Mana ” pfopetiih \ 

nature of — Power of Grantees to ^ I 
alienute — Custom of Parhhanga Rof 
—Property not inalienaUe meretp j 

because it is impartible — Piabihty 
of “ Babuana to sale in esceetdion . i 
of decree — Emdence of Cusiom, ■ 
J?roperty granted as hahimna , 

to a junior male member of the i 

Darbhanga Raj family in lieu of , i 

money maintenance was admittedly i 

impartible, descending to the eldest 
male heirs of tbo grantee and being 
held and managed by the per- 
son to whom it descended for 
the maintenance of himself and 
his family. The G over Ement reve- j 

nue was conditioned to be paid ! 

by the grantee, or the person to j 

w'hom the property descended, ^ I 

not directly to Government but ! 

through tiie l^laliaraja : — Held^ { 

that such property, tliougli impar- 
tible, was j:pt by reason of that ; 
fact inalienalde. Property so 
granted may be alienable, tldaya 
Aditya Deb v. Jadahlal Aditya Deh^ 

I. L. R* 8 Calc. 199 ; L. R. "8 I. . j 
A. , 248, , Barfcs/. iCwori v. Deoraf 
Kuari> I. L. R. 10 AIL 272 ; R. By 
15 I, A. 51, and Venkata Surya 
Mahipati Pama Krishna Bao v. 

Court of Wards, I. L. R. 22 
Mad. 383 ; L. R. 26 I, A. 83, fol- 
lowed. Notwithstanding its im- . j 
partibiiity the subject of sucli a 
grant cam©, in the absence of .. : • 

any special custom regulating its i . 
enjoyment, within the principle 
laid dowji in Manye’s Plindii Raw, .. . j ■ 
7th editioi3, page 415, paragraph ■ 

321, that in cases govorned by 
the Mitaksliara Raw a father may 
sell or mortgage, not only his 
own property 'in order to satisfy j 
an antecedent debt of his own, i 
not being of an illegal or immoral ■ . ■ ^ ■ 


'cliameter .... mitl siicli 
transactions may l»t‘ enforced 
against Ins sons hy a siiifc, afui 
by proceedings in exerulicHi to 
which they "arc no parties.’’ 
Sembh : if the male iicgcendfinf 
in whom properly so grarty‘il 
was for the linic^ Iwdiii: tested 
failed to pay the ibn’ernmeiifc 
rev’enue as stipulated, and the 
^^lahanija was himself t>bligCMi to 
discharge the elnim oi tin* Gotern- 
ment, he irdgin sue fie' de/auif^-r 
for the amount so fmkh mid exe- 
cute Ills decree bv sale of 

pryperCy. ,A fanuly 
custom to tlfc eilecd- that proper! 3^ 
granted for maintetittnce by ft 
** Imbimna ’’ grant was maHoriable, 
was held to bo not estabiishcsil. 
Absence of evidence ol alionatimi 
' without any ovidorao of facts 
whkli won If I make it |>robab!o 
that an alienation would have 
■ l>e©n made, can not Ih> aecepted 
as proof of a eiisioin of aliona- 
bihty. Barf (if Knari \\ Dmraf 
Kuuri, I. L. R. Id AIL 272 ; L. K. 

15 f. A. 51, folio W'cd. JHitGAPiX 
Bingh r. Hawesuwah Hlsgi! 
(1009) I. R. R. 36 Cam. .. 943 

*“ — FUrhlatta AyantufM Bfri* 

dhmu sucf.csskm to — Bon or mgrrityi 
duugkier, prcferpuilrd kfir — 
bhaga — KanyaF—merming of — 

Urscler the Dayaliliaga Sct'iooi 
of Hindu Law , .son is the preferen- 
tial heir to a inarrioii dniiglstcr to 
pifmiafki ayauiuht sfridhtin^ pf4i** 
perty of the mol her. I’lie word 
kanya'^' in Dayabhaga, Chap. 

IV, s* ii, para. 16, meHiB an 
unmamed daughter, Ram (Jopid 
Bhdfmhwice \\ A‘«w/u flmmira 
Bamiopadkya^ b L. K. 3»3 bale. 

315; ,10 CW. X. 510 : 3 i\ L, 3. 

15, followed. Jh'iOSAA\’j> 

Bose v. Sahat 8ijos»i Giiosu 
(1908) 1. h. R. 36 Calc. .. ,, 86 

— — -^-ShchaiuMp- Aid tmiam oi 
Shcbailsbipt inbr rftxts, An niie 
nation {inier tiros} of flu? oilier' 
cjf Bhchaii, by nn arpufommub^ 
to ft eiosely eoimccU'tl luvtidfor (d 
the family w’ho hyuib !o 
more interest in tho worship of 
the idol Hum au} one else, iifid 
without my Mon of ixwoniii 
gaio* ie A’alid umier iho Hindu 
law. v. Pmm 
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^hanlnr, L L. R. 6 Bom. 29S^ 
foibwed. Eap'^.^hhnr MtdUch w 
Oope-^slmur JIndJcl'ff I. L. R. S5 
Cale. 22 t ‘9 clwtlrigiiished. Kheiier 
Ckfuuh:r v. Han Das 

Bumiopadhf^a, 1 L, R. 17 Calc. 

a.iid Majamm v. f^anesk^ L 
L. K, I.*:] refttiTcd to. 

Nirap Mouixi IlAssi; a SiriBABAS 
Pal Dewasix (IDW) I. L. B. ilO 
Calc, .* 97b' 

— — IFi7/, cmistructhn o/— 

Dircrtlmi m nim‘iag( ment of pro- 
perip-^0\ds^Expre^HS giri, or no 
‘ivorda of gift- --Fart itioH'^-^WidopA^ 
fifjht to share on pardtion. An 
mpm&s gift by \rill of property 
by a testator to Iiis sons will 
defeat tlie right of a wido.v to a 
share on partition. Dehendra 
Qoomar Hoy Ckowdhry v. Brojen- 
dra Coo mar Boy Chowdkry, I. L. 

B. 17 Cafe. SSb^ referred to, 

VViiere, however, a will contains 
tio words of gift to the sons, but 
tnerely operates tc^ postpone a 
partitioii 'ol ■ 'th© pro|>erty to a 
iiarticular date with d*rections as 
to inamigonieiit in the ?oean- 
fioic^ tho property vests in the 
widow as ©xecnt.rix for that pur- 
pose;, and tho sons take tlta pro- 
perty as an an inh.i tacy and not 
by any l>fc‘quest. Kkhori Mohun 
iihose* V. Motii Mohun f^iGse, L 
Ia , li, 12 Calc, I(»3, Sorolah ■ 
DmBiX \\ i->7ioo.i^?a2. Mohun Neoqky<t 
L L, B. 13^ Calc. ^292, referred to. 

Where a widow is i3ntit'ed to a 
share on parlitiorw her right is 
not- alTected by^ tlie fact that 
she had ulrciuiy inhcriird a sha.ro 
from one of her sons. JwpmoJvan 
Uadar \\ d&rodanvujce Dossee^ 

I. L, li, 3 C:de 149, rcieiTod to. 

’The slinre, whicli a widow tahos 
m Indrcss td her son, is not 
siriiifmn property. Jodoomih Dey 
dirmr v. Bropumth Dey 6V/car, 

12 li L. R. 3S5, referred to. 
'FooKrxpBA Nath Sem t\ 
IlEMAyoiXi Dasi (ItlOS) 1. L. B. 
SfICn.e. .• 75 

Haller i« im tmnt : See Neootiabi® 
'LxsTBuaiENT . . . . . . 239 

llitpi DistriSS 5 Set Lieitatiox ,• 141 

I BjttWilill — of High 
Cour^^*-*-Infunclmn to restrain pro- 
medin^s in a MoffusU CourP^ 
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■ Eoreifjn Courts. Tit© Juiisdlction , 
of the High Coiii’t to restrsdn pro- 
ceedings^ in ■ Courts outside its / , 
juribdiction is governed by the 
same principles as those that 
govern Courts of Equity in 
England, namely, tliab. the 
whom it k sought to restrain, 
must ^ be within the limits of 
the jurisdiction of tho High 
Court, so that in the. ovont of an 
injunction being granted against 
him and being disobeyed, he 
would bo subject to process for 
contempt. The Carro?i Iron Co* 

V. Maelarent 5 H, L. C. 416, 
followed. Mirnyle Chand v. Copal 
Ram, I. L. Ti. 34 Caic. JOi, not 
followed. A Court of Equity 
can only restrain a person fi’om 
proceeding with a suit in a for- 
eign Court, if the pcrs-ui sought 
to be restrained is w'ithin th,© 
jurisdiction of the Court. Vulcax 
Irox Works^ V. Bishuiubhus 
Prosad (191S) I. L. Pv. 36 

CiLC. 233 

I mmovsall 0 property ; 6’ee Trespass..' ' 28 
ijl!partli)l3 ; See I-Iixeu Law . . 481 

Improper Q'iestiaii’j hi tlr.iss-£xa;iilna- 
iUn t obs Defamacxon 375 

“ liicUeinsrst ” : See Newsfapf.es (Ix- 

CITBBIEXTS TO OfPEXCES) ACT . . 4.05 

liilepesileiil AdvSea t See Attoexey 

AXD Client . . . . • • 4-93 

InSisrltaM®, righi of t See Hindu ,' 

Adoption . . .. .. 824 

iiifant Eeii^^fsciary i See Trespass . . 28 

tnjiinotiOJi : 6'ee Contract ■ ■ .. , 354 

—:',7ec' C riminal Procedure' ■, ■ 

CoDBdAcT V OF 1893) s. 147,' , ,.'. 92S„ 

, lniasiictlen s See Trespass . . . . . 28 ; 

inmfy fey BQgh wfitlicnft proioeatien : 

' ■ See 'Damages, SUIT for, . . , , ,,* lOST' 

iRlarid ia¥lgatlo?i t 6'ee Mabinb In- 

■surance ... ' * » ' olO,; 

Ifisolvenc ? — Indian Imolmnt , ,Acf: {11 
andh Vkt,c.21) s. 73^PracUce 

Appeal by petition — Fentwnhy 

crediPir mt indmJed m Schedule-^ 
durisdiction oi High. . Court, in ^ its ■ , ' 
Appello^ie JurUdiciion — Disiribup 
tion of Dvisimnds. On ^ Rpplf" 
cation for r®liel neder s. 73 of th9 , 
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Insoltenef— cowefti 

Insoivpiit Aetj, to tbe Higli Court- 
in its appe-llate jiiTlsdicMoa . by . a 
creditor, \iliose claim at the- 
time of the Imai discharge 'was 
by some inacK*erfeerice not entered 
in the sciiedule^ the insolvent , 
liowever^ having notice of and 
acknowledging th© claim and 
knowing of th© omission 
that the High Courts in its appel- 
late jiiriscllctloiij had jurisdiction 
to intervenes mid to order that' the 
creditor be entei’ed in the insol- 
vent’s schedule, and that he do 
rank as creditors, as well in res- . 
p-eet of past as of future divi- 
dends, i'B re H. B. Cobbolb, 
m Insolvent' (190S) I. ■ L. S6 
Calc. ... .. .. .. 512 

Imohmt Aei (II 

.and IS' Vielt c.^ 21 Jurisdiction ■ 
-^Summar9j proceeding — Order for 
Ejeetinerii of Imolmnt Tenant, on 
appUcuMon' of Landlord, tvhether 
ralid. On an application by the 
irisc3lveiit’s . landlord* who ^was 
an admitted creditor in ■ respect 
of arrears of rent, for an order 
. that tbe insokcent should make 
■ over possession of tli© premises 
to tiio Official Assignee : — Held, 
that i'here -was nothing In the 
Insoi’voiit Act, wliieh enabled the 
. Court's sitting in Insolvency, on 
a summary proceeding* to make 
.at the instance of th© landlord* 
what was virtually an ord.er for 
ejectniont against the tenant. 

Maltb Andeeson, In re (1009) i 

L L. R. 30 Calc 4S9 | 

IttsisIfeBt Act (II and 12 e. 21) 5 

,. ss- 19* 2 I 2 , , 31 : See, Oeeicial j 
ASSIGNEE . . . . . 990 i 

' ^ 

. to feSOLVENCT . ». .... , 489 I 

13 2 , to iNSOX'VEHcy «. 612 1- 

.Ittsteliieit Boili r See Waive'E . . 394 -I 

intere$t'2 to Receiveb '52 i 

See Tbansesb 01 ? Pbofeiot I 

Act (I¥ op 1882) ss. 83, S4 ' , . SIO J'. 

literpretos to adMliilster " ’ 

natli to i See Sanction pob ■ 'i 
Peosecotion . • . . ... 808 ! 

irreg maritf la traasferriiig a «rii«iiiai ■ 

0a$« 2 to JUBISWCTTOK soo i 


i Jfiam Oeltivaiioft : ilEct. uation 

[. ;£IIorl89i 
! Jailclal Proceeiifigs 2 to 
.1 JMfisdictiOi! 2 Sec Cojdiitmkxt 

— : S:e DivOKCfi 

See IsiAQhVii^cx ' . * 

Su: 3lAGBTR..VrB , «. 

I^lAIfOMEDAX LA'W... 

>. — — . See BvymARY tbial . 

— — »■— /fff/ 0 / Sii^H- 

^nojis — VoHViciion of 

and rrdschkf on munrcom for 
Crim inal Tresj 'asa --Competence' 

of Mu(nsirafr who ismad 
hut dil not iaue mgnhmicc ■■or 

direct a local invudigatim, hear 
appeal on cojwkimi-Crrmisfer 
— Irretpuarftj—Cri minu! Troccdum 
Code (Act T of m JTJ, 

2ii, S4f}, 529 {/h UliCT© an 
accused has hevn summoned for 
criiuinai trespass, It is 0 [)en to the 
trying ^Magistrate, under s. 246 of 
th© Criminal Procedure Code , .to 
convict liliii of assanit and iidseliief 
without re-opening the trial 'and 
follo’^rlng the proeediir© laid own 
ill ss. 243 and 24>4. Mudemoorkm 
Sha V, Hari Bms 22 ..R. 

Or. 40, referred to. A Diluglstrate 
who did not take cogmkiaiic© of 
a complaint or order a local 
investigation Uit* acting i:.l.!e 
officer 'in charge 01 tiiQ .-ub- 

division, directed tho issue .. ol 
suiuinonscs, holding that Ih© 
im-cstigating '^iagi^traie had not 
given satisfactory reasons for .re- 
coiuBiending tlic disih&r'al o? the 
complaint wlthont, lioucvcr, ex- 
pressing an^ clear ofo'iikai LostPo 
to the accused, L laff iricompe- 
tent, under s. 55u at the Criminal 
Proeedur© Coda, to Lear tlya 
appeal oa eonviotion cd* t!ie 
accused. The irregi^l alty of 
traiisfernag u case, wiica the 
Magistrate is not eini'ttwered 
under s. 192 to do .as ii cured 
by s. 529 {/)• Da^auath iLVf r- 
EHEEEOii (1909) I. h, IL Ih.i Culc, 

— — Auiulforil ui.d / navt 
— iSvil for kmd ' — Aoid hp ItArie for 
rente mid prufik ihiriug ncr — 

Lessor in 

Patmt, 2SdS» cL id. A, a Jesse# 
of certain prciniscs oiililde th« 
Jurisdiction of the idurt, l3a\ing 
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, t vacated the premises ■ on ac- 
cormt of being sentenced to a 
term of imprisonnients on, Ms 
release hrooglit a suit against .tlio 
lesijorj, who had in ilie meantims ■ 
taken over possession, e!aim.mg . 
the rents and profits arising 
tlierefroai pending the , termina- 
tion of ti '10 lease, and further 
ciahning that the lessor daring his 
absence becaoie trustee for him. 

At the hearing, tlie lessor co,ntend- 
©d tliere was rio cause of action as 
this was a suit for land. 
that, Inasmuch as the lessee was, 
seeldng to obtain possession' of 
the premises by ciaimin,g the 
rents and profits from the Jos- ■ 
sor, he sought to do something, ■ 
which directly affected the pro- 
perty, and therefore this was 
suit for land outside the juris- 
diction of the Coiu't and must be 
dis.!iiiss 0 d. Delhi and London 
Bank V. IFordie, I. h* B- 
Calc. 249, KeUio v. Fraser, L L. ■ 
B. 2 Calc. 44'5, aiid^ Hara ^ Led 
Bmifierjee v. ' MitamMni Dehi, I. 

L. E. 29 Calc. SI5, fohowed. 
Hamo Lali Lohm v. John Wilson, 

I. hi E. 2C Calc, 204 ; 2 0. W. K, 

7 IS, clistinguished. EBRAJimIs- 
acAin Tbiol Pbovas Chanbeb 
(1908) I. L. R. S6 Calc. : 

— Ee^ransfer — Distrkt J udge — » 

€ml Procedure Code (Act XIV 
0 # ss, IS and 25--TM 

Iknmh y* If- -B* 

Civ4l Cburts Aci {XII of ISSi) 
iS. 9 ami lS---Inhe.rmit power 
^-^Waircr of jHri8dkthn---Bes 
j wli cafii— ‘Mortgage , subrogation of 
^•^bmnpronme decree, when Mnd- 
A suit was iiistituted ori-- 
giaidiy in tho Court of the second. 
Subordinato duel go i the District 
Oudgo transferred the ease to ms , 
own Onirt noting in the exercise 
of the powers conferred on lum 
bv s. 25 of the Code of Cm! 
Procctluro (Act XIV of 1882). Sub- 
Fo luciitl v*® tlio District (Judge 
toMisfeiwd tho to the f^st ' 
diibordinate Judge as he himseii 
wm about to proceed on leave. , 
*f!'io csiFC was tried by him ^d 
m objCJdioii was taken by, either- 
pfwty to tliO effect that^ the 
fi^iilwrdinate Judge had 
diction to try tho case. On m 


4 


59 


objection taken as. to the want' 

■of jurisdiction, Held that, in- 
asmuch as under s. 9 of Act XU 
of 1887 the District Judge had 
administrative control over all 
the Ci\dl Courts within the local 
limits of his jurisdiction, he had 
inherent .pow^r to transfer thO: 
case from his own Court to that 
of a Subordinate Judge, especial- 
ly when the order was for th® 
obvious benefit of the litigants 
and for the spteedj?' determina- 
tion of the matter. Held further, 
that under e. 18 of Act XII of 
IS87, the Siifoordinate Judge, 
unquestionably possessed jurisdic- 
tion over the subject-matter of the 
litigation, and that therefore the 
ease was not one of absolute want 
of jmisdiction, but was -at best aii 
hregular assumption of jiirisclictiojo» 
and as no objection at .an earlier 
stage of the proceedings w’as 
taken by tho defendants ai^peb 
iants, tliey 'W'aived their rig], it. 
to take exception to the power of 
the Subordinate Judge to try the 
cause under authority of an order 
of transfer made by the District 
Judge. To determine the ques- 
tion of res judicata, it is essential 
. to ascertain what 'were the rights 
in dispute between the ■ parties, 

. and wdiat were ' alleged between 
■ .them, and this must b© done., 
not merely from ■ the decree, but 
also from the pleadings and judg- 
ment. Siirjiram Manvari v. 
Barhamdeo Persad, 1 G. D. J. 337, 
and Magniram . v. hlekdi Hossein 
Khan, I. L. ' .R. 81 Calc. ?5,, 
referred to. In a suit to enforce 
a second mortgage, the first mort- 
gageee is not a .necessary party. 

’ iViier© an adjudication. . between 
the defendants. ,is. .necessary .to 
'■■ .give the appropriate relief . to the 
plaintiff, there,, must be an ad-* 
judication, and. ■ in such a 
the . adjudication ■ will be fes fudm 
■ ’ caia between the defendants M 
'. well as betireen, ■ the , plalntiti , 
and. the defendants; but .for.this., 
there must' be a . confl,ict of ,in- 
terest . amongst the d.efen.dants 
V . -and the . judgment., must.;, define. 

. the real rights and obligations of 
the defendants inter se. Magmram 
M^di Eossein KMn, L jU B- 
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31 Calc. 9S,- OMmyu v, ' Umrm 
Singh, L:' L. R. * 22 .All. SHO, 
Salamhlat v. Nara^janhhat^ I. L. 
R. 3f) Born. 74/ Jhihamnmd 
Xuni Mowthmh \\ Vir>;ai'^<}thmifar, 
I L. E. 26 Mad. S37, ^ ar.d 
(Nottingham v. FM.d of Sli^rw- 
hirg, 3 Hare 627, referred to. 
To entitle ' oiiB to invoke 'the 
equitable right o? subro^'ation^ 
he must eitl'ier oc*cu|>y the posi- 
tion of a s^u'oty of trie debt or 
must h«w 0 , made tlie payment 
under , ' an agree ineiit with the 
debto37 or creditor that' fie sliould 
receive and t'lold an assign rncmt 
of the debt as , security, or he 
most stand in such a roiation to 
the mortgaged .pre’nises tfiat 
his interest cannot otlierwisa be 
adequately protected. The doc- 
trine of subrogation is net applied 
for tho mere stranGBr or volun- 
teer, who. has paid the debt ■ of 
another, wltboiit any assignment 
or agreement for subros'ation, 
being under no oldiaation to 
make the payment and not being, 
compelled 'to do. so for the pre- 
,B©rvation of. any rishts .or pro-- 
perty of his own. Subrcgation 
is by .redemption, a-iid, : unless 
there is . .redemption, no subro- 
gation ' can take . place. Where, 
therefore, s.ums. palfl bj?' -sub- 
sequent mortgagea were apfslieci 
only in part satisfaction of tho 
claim for int6ra-:t due upon 
earlier bonds, a claim for subroga- 
tion.. coil id not arise. The rub 
is, that before ona creditor can 
be subrogated to the richts of 
another, the demand of the lat- 
ter must be entirely safcis^od so 
that he shall bo relic \Bd frosci all 
further troiilde, risk and expense. 
MerriU v. ffoamf-r^ 1.1 Gray 276; 
71 Am. Bee. 713. Siren v. 
.Beals .16 Jowa BS .; 85 Am.. Dec. 
504, 0’‘ Reilly v." Uo/f, 4 Wood C. 
C. 645 I 18 Fed. Qises 702, Carter 
V. Neal, 24 Georgia 34 8; 71 Am. 
Dec. 136, and lioUingworth v, 
Floyd, 2 Harris & Gill (Hary- 
land) 01, referred to. A petition 
of compramhe, In so far m it 
relates to properties in suit, does 
not require raorl.hmtion under 
ft. 17 of the Beghtration Act 
(Hi -of i877)» and the docree. 


in PQ far as it gives eti>ct ^ to the 
scttlerncnt tonohiiig such j>ro- 
perties, operate^ as -h'liiSafa, 
If it gives effeel to the -vtllv* 
merit touching |'‘ropv!’iics to-Jrano* 
oi£S to tl'a?! the i^eerA *‘0 

is to that €\vtent viihout juns- 
dUHhrm aUti Is inojK'rauvo. hi 
rebticiii to these extuncMai ; prf>- 
perties, tho parfivs .unq ^ fill 
back upon the pft:uh*n itad!, 
%v|r‘uh. Cannot rix;i--t radon 

cFr-ctiv.Ty cleel.trt* oi‘ eieatc a 
title to irmrKU'.eahle property 
exceeding o?;e Imudi’Cil in 

vat H?. prana! Anni v. imlAimi 
Anni, L. Ji 26 1. A. 101 ; L L. E. 
22 Miul 50S, Buthi'afit v. I’ca- 
Iniaratnam ^ 1. T*. i'b 25 Utlaii 

553. Birbhadra Ru*h \\ Kaftmiam^ 
Panda, I C. B. J. 3^8, Kait 
Charan. Ohosal \\ Ram (Amndra 
MapJaf, I. L. E. 30 Ca’c. 7Hfh 
Patha V. EMtp» L L. E. 20 MiV.I. 
.365, Achntarmnrafa v. Snhlmmfn, 
I L. R. 25 Mad. 7 . refemti to, 
OtTKBKO Sj>QII r* CWAXlDBlItAn* 

Sixoii (19071 L L. K. 36 


Ca!e. 

.. 'g, , .. 103 

«larirjCl'IcCfo« c-f floiirt t Sr Qivil 

pROi'ieiVJRB COBF. 

IAvt XIV or 

iSS£) ss. 2-54, 205, 

mi22 ' .. '181) 
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. iiiiehata : .Shv Ix.soa- 

VBNCY 

512 

iiiristlctlo Koglsirale : Fi;!? Tolw 9S6 
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5 Dr. (.\ci' V or 

IvS'ASI U5. 192,2 

520 :r:o 

Jyry ; Ser CuAnaii 

. . 2^7 

liiiry, ep!ii“of! ef, In 

cats of 

. fordict : Sue liFiv:! 

iL'xcr: TO il'irai 

CouBr ... . 

.• ' *. ' 62tf 


anstlficatiOfi, pll^a of : Fre Libho . . 

Kaup, mcariiiig of : J.avv so 

Lanil witli staniilfig crops ; Sm Tnr.rs 75S 

Lani Ac5i|liisl!li!i Act (I of 1831| : Sir. 

OOMVKSHATmS . . . . , . lUl 

Laiiil§fi and Teia:il : Set lliyou 

LA\v-^Esm,mMzsT 1003 

J iu?.r- 4 xicnm 50 
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Pags, 

Lafiijiarii and Tenant— m»cH. 

io quit-* 

Dpfdixf (if lnnVo>^d's tit^e- in ih^ ■ 
arittai MaiPnwiti^ whether $mh ■ ' ' . 

(kNiW ftUifitW Vofice nn'^ifceemn ; — ■ 
fier^^'^niaVe hi a sulfc for 

nndi'f thc^ Bengal ■ 
'Itnianoy Act, a l.in''lbrd Is not ♦ ' 
rolhH'f^il of t' e obli'jat’on to pjiv*© 
nofiet? to quit to tlio teoaot, where ■ 
the teriiat for the first tiioe denies ' , ■ . 
ti'ie titio of the l,di.Kibrd in his 
WTittou staioniont. The riotieo 
miwt bo a reasonatiie iiotioe, and 
it need not necessarily dotormine ' 
the tenancy at the end of the 
year. It will be for the finai 
Court oC fact hi each ease to „. 
determine what is reasonable 
notice having regard to all tho. . 
cifcnmsianea,?, and whether it 
would not be reasonable In the' 
circumstances of tlie particular 
case for it to dtdarmino with tho 
year. Pujtap Xaf?ai.n £)ko i\ 
'ilARiHA'R Srx'on (1009) I h. B. 36. 

Calc. .. .. .,927 

** Last rasWeil togatlief” : See Divoncs. 964 
Lease— Core Mailt reHratmnq Alfejia- 
i fon — ^*45.9 iq n meM n ^tmikstanding 
oarenanif //Aeiher operative, 

A leas© contained a covenant in 
thc.-a terms : you (the lessee) 

shall not ’ja aide to dig pits and 
tanks or to transfer tho land in 
my way witiiout a letter from 
me to that eriV‘?cl:A* There was 
!io ri:;dit 01 re'Cnt-ry resc^'vod. The ■ j 
ie.s‘;ce assigned hor interest under | 
the leo'e f/c/*/. that the assign- | 
liioiit was operative notwithstaiid- 
ifri; tho covenant. Vkhiiamfi v, 

Kade, L. R 3 Q. B. 733, refepr*3d 
to. B USA ft AT All Kham V, Mv 
NiitULLA fltiOd) L li. 36 Caic. 745' 

. — .CBreuaui? — •C«fc:¥fta illMnfcf- 

pnl Aci (Benfpii Aci 117 of 1899} 
f, vdd — Tcd'h midtation of, 

irhm hol ohiiqatonj-^Specifie Relief 
{I of 1877} s, 4o--^Mam!amm. 

Section 550 of the Calcutta Muni- 
cipril Act enables the Corporation 
to base any prop-jrty vested in 
limn on any b'rnis they think fit, 
without pi\niiuii4y cuHing for any 
tenders: however, tho form of a :j 
lease cmnnot be to a transao- ■ :j 
tbn, which properly fulls under i 
nmtmi SS of tlw Act Although | 
a co\Taaiit in a lmm» or in res* ■ ^ 
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pect of a lease, 'is in a sense a ^ 
contract ; if it^ 'relates to the de- 
mised premises and is , not inde- 
pendent of them, it does not f all . 
within the purview of section 88 of ■ 
the^ Calcutta Municipal Act, and 
it is not obligatory upon the 
■Corporation to cal! for tenders in 
. respoct of such a contract. In 
the -fmtter ' of JosEA^DRA Nath ■ ■ 
Mhkhuti AKD OTHERS (1908) 1. L, : 

R. 36 Calc .. ' 271 

- — — -Bengal Tenancy Act, {V III of 
1885) 9. 29~^Leases in contraven- 
tion of s. 29 of the Bengal Tenancy 
Act — Effect of payment of rent for 
a member of years— Onus of proving 
increase of area. I/^ases eveeuted 
in contravention of the provisions 
of section 29 of the Bengal 
Tenancy Act are void and not 
voidable, though rent has been 
paid under them for a number of 
years. .Prohat Chandra Gangapa- 
dliya \r, Chirag AH, I. L, R, 33 
Calc. 607, referred to. A contract 
of such a nature is not legal or 
operative to the extent of the 
enlianeenient allowed by tire rent 
law. Kristodhone Ohose v. Brofo 
Gohlndo Roy, I. L. R. 24 Calc. 

S95, referred to, Wlien it is 
shown what the previous rent of 
the tenant defendant was, it is for 
the plaintiff to justify the enhance- 
jnent of ' rent claimed, which' is 
' obviously in^ excess ■ of the '■ en- 
. lianeemant ^ allowed by the ; Act. 
Maxindra Chaxdra Nandi v, 
'Ofend'Ra Ghandisa Hazea (1,908) 

I. L R. 36 Calc. . . , . . , 604 

- — — : Slae Rechivse ' / '52 

-Limitation Act {XV of 1877) 

s, 22. Parties, additmi of — Limi- 
tation — Mocuirari Lease — Fraud 
'Suit to recover Po^sessmi — Kotke 
to quit — Ohiitia Nagpur Encumber- 
ed Estates Act { VI of 1875)$ 
m armnded by Act V of 1844, ss. 

7, 12 » 17, and 18 — Managers 

potoer to grant Lease in Perpetuity 
■ — LiahiUty, notice of— Specific 
Performance — BuU agaimt Per- . .' 
petuities — Covenant’ running ivith 
the Land. ' Section '22 O'f. the Limit- 
nation Act applies to a case even 
'■where,' a person is not a necessary 
'party,, but only a proper party 
,'tO'.,'a suit, and such a person can- 
mot be added as a party after 
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'itase— 

' the expiry of . the period of limit- 
' fttion as ' provided for, by that 
section. ' .Rmii v« Maha4et\ I. L. 

■, R. ,22 , Bom. , 672, and , Gnriwayya 
, V., 1. L, B. 28 Bom.; 

■' 1 1 sj dissented from. JMiil 
■ maw- V. Amir Ali» I. L. B* S4 
. '' .Cale. 612, followed. In- a suit to 
;■ , recover possession of a certain land 
by setting aside a moorirrmri lease, 
granted by the manager under the 
Chutia Hagpur Encumbered Es-- 
tates Act (TI of 1876), on the 
'.ground that it was obtained^ by 
the lessee fraudulent misre- 
presentation, it was objected to 
that a tenancy from year to year 
was created between the manager 
and the defendant .'by the pay- 
ment and acceptance of rent un- 
der tine lease, and that, tlierefore, 
the suit was. not maintainable 
vuthout a valid notice to quit 
HeM, per Doss J., that the lease, 
being a voidable one, wlien rent . 

, was paid under such a lease, the 
payment, of rent was un.der the 
lease, and was in satisfaction of 
the recurrent, obligation , arising 
out of the, legal relation created 
by the lease. So long as the 
legal relation was Jiot dissolved 
th© obligation to pay rent eoii- 
tiniied. , ■ On the other hand, as 
soon as that relation was deter- 
min,©d, th© obligation to pay rent 
which is dependent on the conti- 
nuance of such relation ceased; 
and th© payment of rent made in 
fulfilment of such obligation must 
thenceforth necessarily ,-ceas8 to 
have any legal effect, and, t.her 0 - 
for©,. if the leas© ivaa cancelled 
on th© ground of fraud, the lessee.- 
,' could not .resist delivery of poses- 
’ , \ ' sioii; for the demised .land to th© 

,, lessor on th© ground that, despite 
.„th© cancellation and delivery of 
the lease, there, was yet a subsisting 
tenancy outstanding whJch en- 
titled him to retain . possession of 
land until such tenancy was 
determined by proper', notice .to- 
quit. Eeldf per BiCHAE-nso.H J., ■, 
that having regard to .frame- 
of the suit, notice to quit ■ 'was ■ 
unnecessary. A manager appoint- 
ed under Chutia Nagpur Encum- - 
bered Estates Act lias power to 
grant a leas© in perpetuity with 
or without fine, only in case : 


Bacie. 

money is roqnircii for the setlla- 
ment of debt 4 unri ifabiiities of 
th© proprietor. .4 excel her! in 
favour of IF an ifara for a 

term of yeaiv ; the leiHO. jin.oncst 
others, coiitfs fried th« hfilowinff 
covenant on the paU' the 
*les^or : — ‘•‘If out of the inebal 
you requiVo any luid for riio 
purpose of en.’etiug fin\- indijo 
factory or .-ill: faeiory or i^xeav.i- 
4ing any or lauk, for 

construction in iiny eutehery 
house, I shall grant you a } .mirmi 
moenrrari poltah for it on propt?r 
rent,*’ If on obtaining tlio Icuho 
constructed on u pc'rtuui of the 
iiara piehal on iirlico factory. 
SuhH‘qiic‘nt!y, A h* c -i af cs v ero 
taken over unilt'-r the Cuutia 
Xaupur Ericuutbw'u'cil K:d rites 
and th© Deputy Connni^rioner 
was appoinfeil inanaver under th<3 
Act. Th© rial lU ant i int - t* of IF 
in the ifam lease W4?}'e a-.dgned to 
3/, who, before tlie tonninatiof! 
of th© said tr f lied to the 

maimger for a fiwnimm lecisa of 
the lands on videh inclirro vats, 
etc., vrero ercett fi. Tle‘ i.Miiaset 
with tlie sanction of the Crtrn- 
nilssioiicr of Cliuite .Kanpur Dili* 
sioii ©KecutC'd a a / Iciii-'c in 

respecr itf th.e sntd iiuil.i, On a 
sill’' breiidit by .4 nfier tl.o rrleas© 
of the e'^tihe from the upcTUtkai 
of tho Knearubered I'ht ups Aet, 
to reeoirr possess:©!: i.ffhelanth 
by FcUing ariilo the -iiemr*/ ‘ 
lease, mtvr afiu^ on F.'- urouiitl 
that, the rnauat’cr hi id ito snt'h 
power to grant =’f.ch a !> h-p v hli- 
out tlie eon-ent of r}:o pnoTk-tor : 

per Does J., Itomxur- 
SON J. coneun'h:': te if\ and 

(tV), that t'lidor A o an Act 

{V of I'? nair r;er v.as 

entitled to .-t-II nr d*uni i In |ea’- 
] ffidty V it hoot cmu t uf ; f 7) 

that the mere ahefu.cc of notico 
of the delfts aic:! liabUhtes as 
eooternplated by s. 7 rtf Use Act, 
was not aiulkl hv HUTme 

aside Iho iea«;© : (f'A tlio 

lea/e was a valid and if a 

Buit for spefitic forlbrinance of thci 
covenant had t)et»n fToia hf: by 
3f against the nimnv:»kf, it wmM 
lm%'0 Iwn ailowinf, ns 

the coverififit did riot, miiiiigo tli,© 
rule agaiast p>erpetiiitit»s ; (ri;) that 
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Lease— 

tlisro was a siibsfeaatial parfc-per- 
formanco of the covenant for a , 
perpetual lease sueli as would 
entitle the covenantee to claim 
sjiecilic performance of the oover- 
nant, on the ground that it would 
‘be inequitable and iraiiduleiit lor ' 
the eoveiiaiitor to refuse to per- 
form tlio covcmaiit ; and {‘W) that 
ill was entitled to tlio benefit of 
t!ie covenant as it was one ranning, 
with the land, and that the, , cove- 
nant did not iiifiiet any hai'dsiiip 
on Meklf per Richaedsoj^ J., 
that it was^ In the circumstances, 
iinnocessary to consider ■ whether 
S|»ciii 0 performance of the cove- . 
nant w’ould have been granted. 
llATOEwsoK «?, Rah fLiNAi Sihgh 
Dm (1909) 1. L. R. 36 Calc. .. 675 

Least In Farpetaitl S See Lease 675 

Ligal ieeessiti : See Hindu Law— 
Aiibnation ^ .. .. ... 753 

L©fal Reproseiitatif@' — CM Fmce- 
dum Code {Act XIV of 1S82} 
ss» Si Is o82-^Death of one defend- 
ani — Eepresentaiive .of deeemed 
dejemlmits wkm can be substituted 
— Ommww to substitute at death 
of deje'mlantp effect of — Agreement 
between survwmg defendant and 
plaintiffs* Where tlie legal repre- 
8C3ul:ative3 of a deeesed defendant 
(who died after appealing to the 
lower Court and before the appeal 
to the High Court) were under 
ifw iinpra.ssioa that the eo-defend- , 
ant was prosecuting the appeal 
and challonging tlio validity of 
the on tiro decree, they could not 
be Maineti fur their omission to 
take any stops to have them- , 
pelves brought on the record, and 
they ouifi'if to be allowed leave 
to step in and revive and pros©- 
etito the appeal on their own be- , 
half on tiieir discovering that the 
pkintil! hud by arrangement 
rcliLWi'jd tho eo-defcndaiit of all 
rerfpo«#il.«lity and thrown the 
burdott uptui tlio legal representa- 
tives of tho di;‘eeased dofendant. 
ClTVM>BA liUUAIl y. ■■ 

Sandiivamavt (1909) L L. R, 36 - 
Cafe. , . 418 

i@tislatare» powers of : See Lbixta- 
WON Aca\ Scu. Ih Act. 180 . . 543 

immt in Possessi^i ? »S'tie Juskdiction 59 


. Raoev 

e tters @f A^miBistratiO!! : Sec Hindu 

Law — Adoption .. '.. ' 824 

Letters of Aimipistratlonj appileation 
for, fey Legal Represeotatiwe of 
Exicatcir s See Right to sue, ' 
SUHVIVAD OP 709 

Letters Patent, 1865, el. 12 : See 

JUEISDICTION 59 

— 20 : See 

■ Tbespass . . . . . . , , 433 

Lifeei — Master and Servant — Publi- 
cation — L^el by Servant — Scope 
of Employment — Trade Libelr— 

Libel on Firm — Parties — Privi- 
lege — Privileged Occasion— Malice 
^ — Evidence of Malice* A master 
is liable for a libel written and 
published by his servant within 
the^ scope of his empioj-maent. 
Citizens^ Life Assurance Co. v. 

Brown [1904] A, C. 423, followed, 

In a suit for libel defamatory of a 
firm, all tlio partners should join 
as plaintiffs. Le Panu v. Malcoim- 
sotif 1 H. L. C. 637, and Eobin- 
son V. Elarchant, 7 Q. B, 918, re- 
ferred to. Wdiere there co-exists 
an interest in the subject-matter 
of a communication, both in the 
party making it and in the XDarty 
to "whom it is made, the occasion 
is a privileged one. Hunt v. Great 
Northern Eailway Co* [1891] 2 Q, 

B. 189, followed. Where the 
occasion is j)riviieged, the burden 
of proving actual malice lies on 
the plaintiff'. Hehditch v. Alao 
Ilwaine [1894] 2 Q. B. 54, referred 
to* To prove mahee, extrinsic 
evidence of malice is not neces- 
sary. The words of the libel and 
tho eiromnstances attending its 
publication may themselves afford 
evidence of malico. Clark v. 
Molyneux^ L. R* 3 Q* B* D« 437, 
Laughton v. The Bishop of Sodar 
and Maftf L. R. 4 P. C. 296, 

Nevill V. Fine Arts and General 
Insurance Go. [1895] 2 Q. B. 

156, and Gilpin v. Fowler, 9 Ex. 

615, referred to. Mati Lad 
Raha r. Indba Nath Banebjee . 

(19C9) 1. L. R. 36 Calc. . . 907 

, of Justification— Proceed- 
ings in ' Pa^iiument — Privilege- 
Fair Comment — Mis-sfaiement of 

. Pacts— Hansards' Parliarnentary 
Beport— Imputation of Criminal 
Offence— Damages, assessment ^ of 
—Deportation under Regulation 
III of ■ 1818^ m mtioM to 





GBKEBAL- mmx.. 




‘FAm^l 


liber If tlie defeiidanfc iwtlidraws ■ . 
the . plea of Jiistilieatioia, the.. 
statements of faeti.‘=’ so far as' . I 
tiiey relate to tho plaint are . ■ , | 
presumed in law to lie mitrue. ■ . i 

A fair and m curate report of the ■ ■ J 

proceedings ■ in .Parliament ■ IS' I 
privileged even thoiigh defama- | 
tory. But this privilege is linnted ■ ; 1 

to the report of the pi'oceedings. I 

Wa>son v. " B'h/ter., L/R. 4 Q. B. 73? ; 

referred . to. li the defendant I 

makes a mia*sta'tement of any of \ 
the fai'ts upon w .Iddi li© com- ■ I 

merits, it at once n©gati\'€s the | 

possibility of the comiiient being i 

fair. Ill order to give room , for I 

the plea of fair eoinnieiit, the facts . . . * 
must be truly stated. ' Such a plea . ' 

does.' not extend, to cover mis-- .■ r 
statements of fact, however . . ' | 

fide, Davia ii) Sons v. Shepstone^ ' J 
II -App. Ces. 187, Fopham v. I 

P-ickburn, 7 H. & N. 8Di. Peter ' ! 
Wetlker d> Son, Ld, v. Hod/^son,. S 
[1919] I K. B. 239, !>■%% v. Ike ' .J 
Pimneial : Newa^s Ld, [1907] I K. ' J 
.B. 1502, ' Hmit v. The Stm Neim- . * 
paper ■ Company^ Ld, [1908] . 2 l£. 

B. 309, and Thomas v. Bradhimjf i 

Agymio <f* -Ch., Ld, [19091 2 iL ! 

B, 627, referred to. liijput.ing to . ; 
a person the commission of a cri- I 
minai oft'ence does not fall within .! 
the rang© of lair commeat.-^- i 
BarraU' V. Hem Ohunder Lakirit I. I 

B. B. '35 Calc. 495, followed# In ■ I 

assessing the daiiuiges in an action 
for libel, the whale conduct o£. ■ I 

the defendants from the tima of ■ | 

th© libel down to the time of the I 
Judgment ' should foe . looked . at. j 
Prmd V.. idmhmn^ -24 Q* B, B- ■ I 
63, referred to. In an action for ' { 

Hbel, tho fact that tlie plaint i'll | 

was d©|')orted under the provisions | 

of Regulation 111 of 1818 should ; 

not be taken into consitieration. ■ i 

as a ground for mitigation of ' j 

damages. L^jpat Rai t\ ‘‘ Tbk j 

Ekoushmau,” Ltd. (1909) L. j 

L. R. 36 Gale# . . . , . * ' S83 i 


y lei m Firm : See Brnm , . . . . ■ '907 

yiil If Serfant s See Licel . . . . 907 

yen eii Freperty : See Recbxves , . 713 

Life interest witli rcmalinier over: 

See Mabomebak Law . . . . 43 I 

ywltatiofl : See Attobket akb 609 


— : — — ; 6ce I AW * . 

| eu^^aiion , 

mlt fer — Hiega' dTtrisS'-^ IJmifa 
tkm Acf (.^*1* 0 / Sell* /£, 

Arfe. :PJ, * Jlii.Yeo» 

“ Tre-^paas upvm fminnrvr 
able properti^P -IVr ILwiiNi* A. 

■ ■ 0. J. A suit for cutn|X‘ii"at:ou 
' ■ for hlegal aiid oulting 

■and caixyiim oh ^luuuing eroi h h 
governed by Art. Bj, Sih II of 
tho Lmihiitiou Aii, ir'suii iwds of 
ten commit iiuting “ inalAoranw 
within the h-rms cl tluit Irtieic# 
3/akesh Cktinira iJas \\ ilari ifar, 
0 C. W. X. 3T*h {■ipp.'ovtxi Mamjvn 
Jka V. Dolhiu Vo'ab Krmr^ 1. L. IB 
25 Calc. 692, distinguished. Per 
.Boss J. ■Wrongfully" cutting and 
candying away ci\..'|:s ainouni Co 
. trespass upon imniuyeablo pro- 
perty and to 'SvTurigfiilly taking 
sj..cci0c moveable pruperty*’ within 
the meaning of <\ns. 39 and 49, 
Seh. 11 of tho limitation Act ; and 
'a suit fur compensation for fiticli 
acts is governtti partly by Art* 
39 and partly by Ml. -hi of the 
Act. — b^IanpanJlc \\ Dib! ht (TJuh 
■ Kocr, L L. H. 25 Cuic. referred 
.to. Jadi* Kx'Ib lJA>ix;'tT 
Kab (il'OS) L L. ih 3r< Ciilc. 

Saie « . 

— — — jSte IS ’^;xL%:tTiOK , . 

Lifultaiitn Act iX¥ of 1ST7| s. 9, Scfi. 
If, Aft 75 : Sie\\buvhn 

^ _ s, ts ; Sec 

Sale rx bxecciiox 

— ^ — — 5, 22: See 

Lease- ' . ■ .. . . 

__ „ s 25 : iVe 

Mabibb IxsziiAXCi: 

— $gf|. Ih 
Art. t4 : -*'£« ihu;Ti-no%’ . . 

«... »«.. «. — «. « — se 11^ 
Arts* £S, 30, 49 i See LpaiT.»iit)N 

— Sell II, 
Arts. 134, 144 : Ac# llixiiu Law 

— if, 

Aftj ISO-—'*'' B V'itT/r of /vd/;™ 
mmf,” mfMRrT^ ard efftci 
Setre facia*i ana^yrin ch—A/y/#- 
fis power io min ime* mid 
mrrect errors of frmrts and 
siynifimiim of nknet^CivU 
Fmcfdurf Pode {XIV of 
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ymitatloii Act (X¥ of IS77) — contd. 


Paoit. 

4.lmitati©i! Act (X¥ of 1877)— ronc/J, 


'V‘#. 2^14^ ^ ‘Jod— Formal application 
for subMitiition of deceased decree- 
holder, not ah^oliitcbj necessary^ 
Two Codes, not to he so construed 
as to he mnflkting — Civil Procedure 
Code (l\ of im) s. iS. When 
the ^legislattir© used the term 
‘' revivor of judgment ” in the 
Limitation Acts of 1871 and 1877, 
they had in view tli© procedure 
embodied in s. 210 of the Code 
oC Civil Procedure of 1859 and s. 
248 of the Code of 1877 and 
ah'.o ilie prooeodirig‘4 to revive 
Hicu rtirrent in the Supreme 
vvhit'lt wore closely ana- 
logous to the (English) Com-' 

I non Law Procedure Act of 1852, 
Scire facias analyzed and its history 
traced. There is the same provi- 
sion for revivor of judgments tinder 
the present law as there was under 
tlio old Statutes of Limitation. 
Tincourm Daim v, Debendro Nath 
Mookerfeet L L. 'R. 17 Calc. 491, 
dissented from. Ashootosh Dutt 
V. Doorga C%urn ChaUerfi, I. 'L. 
R. (» Calc. 504, followed. 
Monolar Dns v. Fiitteh (Icmd, I 
L, B. 30 Calc. 079, explained and 
distingiiislied. The balance of 
authority preponderates largely 
in iiuonr of the vie>v that the 
Statute of Limitation to which a 
jiidgmont is subject ceases to run 
upon a revivor of the judgment, 
where the matter is not go\^- 
erned by Statute. The English 
case law on the point dealt with, 
fi is a weih.setticd principle of con- 
struction that the Legislat-iu'e is 
presumed to know not only tiie 
ueueral principles of law but the 
construction which tlie Courts 
liavo put upon Statutes. 

English and American leading 
caws cited. Tlie principle of con- 
struction above enunciated is based 
on the ground that, as Legislature 
knows what the law is and has 
the power to alter, any mistake on 
the part ot tho Judges may at 
once to corrected, and the ab- 
Honce of any such correction, 
specially during a long period of 
UmtSf indicates that tlie Courts 
liave riglitly ascertained the in- 
tention of th© liOgislature. Phelan 
V. Johnson^ 7 Ir. L. R-. '535, 
foilowod* Section 230 of the Code ’ 


I of Civil Procedure, 1882, ought 

i not to be so construed as to make 

it co-oflict with the provisions of 
Art. 180 of the Limitation Act of 
1877. Maydbhai Pre7iibhai v. Trl- 
bhuvandas Jagflvamlas, I. L. It. 6 
Bom. 258, Ganapathi v. Balasun- 
dara, I. L. R. 7 Mad. 540, and Fut- 
teh Narain Chowdhry v. Chundra- 
I bail Ghowdhrain, I. L. R. 20 Calc. 

! 551, followed. Code of Civil Proce- 

( dime of 1908, s. 48, noticed in 

I this eonneetion. It is not neces- 

: sary for the remaining decree- 

holders to make a formal applica- 
: tion for substitution of a deceased 

1 decree-holder. Section 234 of 

; the Code merely requires that the 

j legal representative should apply 

I for execution of the decree and 

j that his name should be brought 

I on the record. Syed Nadir Eossein 

\ Y. Baboo Pearoo Thovildarinee , 

19 W. R. 255, and Balkishoon v. 
Mahommed Tamaz Alice, 4 All. H. 

C. 00, referred to. Jooendra 
Chakdba Roy v. Shyam .Das 
( 1909) I. L. R. 36 Calc 543 

Liinar Month : AS'ee Marine Insurance 516 

Magistrate : See Ccmpxai>t . . . . 72 

I — : See Eijro'pean BRiTj.9ii 

i SuBJEC'r .. .. .. 163 


Magistrate as “Oowrt ’ 

PASS 


See Tbes- 


Magfistraie, competettce ofi to hear 

appeal : See JunisniCTroN 

Magistrate* jinrisdlction of : . Toils ' 

Mahoaiecfaii Law — Tnist deed— Life 
interest tvitli remainder over — Ojft to 
unborn persons. A deed^ creating a 
life interest with remainder over 
is void under the Mahomedan 
Law. SimUariy, a gift to unborn 
persons is void. Shahehzadah 
mud Faradoon Jah v. Shahehzadi 
Faldr Johhan Beynn, suit No. 121 
of 1907 (unroportod), Shahehzadali 
Mahomed Aldool HosssSn y. The 
Offrcial Trustee of Bengal, suit Xo. 
567 of 1908 (unroportod), and 
Shalehzadah Mahomed Moiizzum- 
uddeen v. ^ruske nr 

Bengal, suit No. ^91 ot 1901 

f unreported), followed. Mahomed 

Sh4H%. Ofetcial Trsxttee of 
Sal (1909) I dr. 36 Calc. 


433 

860 

986 


431 
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Mall omeiiiii Law—concW. . ^ 

— Ifa/*’/' prcperiij — 

JurMiciion. lender' Mahomedan 
Law, the ITish Oourfc haa jurisdlc- 
tioii fco authorise dealings with 
■wakJ pi o pert y. Shama (*lum 
Y. Mdid llJoeu\ C. W. K. i 

158, followed. In the «:■ after of j 

WOOi';AT^■1K^ ESSA BiBEE {190S) ' ■! 

„ L L.- R, 30 €&ic. , ■ .. .. 2i I 

— » — Divorce -^Tatah--^ j 

. Dou'cr^ suit for — Limitation. Under .1 

the Blahoinecian Law, absence of j 

the' w'i:fo does not make the prO' I 

nGuncement of ialak wid and | 

hieffieaeious. F'm'timcl Bossem v. i 

Janu Bihi, I. L. R. 4* Cale. 5S8, I 

and Sambai ,v. Bahiadai, L L. ■ i: 
R. 30. Bom. . 1537 > I’tifetTed to and | 

discussed. Ful, Chand v Kazab j 

, A'U .CHGWBxmY <1308} I. L. R/30 ' 1 

Caic. ... . , . . . . 184 I 

.... — ^ ^ — - -^Dwree — Marriage 
contretei sUpidating tvife's option 
to divorce herself on kusland marry- 
ing again^ tvhm to he exercised, 

Wbt‘n a power Is given to a wife 
by tho mannage coo tract to di- 
A'orce herself on her husband 
marrying again, if the husband 
does marry again, she is not. bound 
to exercise her oj.>t;cn at the very 
first moment 'she liears the news. 

.The injury done to her is a coxi' 
tinning one and she should have 
a continiring right to exercise the 
power. The case is different when 
such a power is gi\*en to the wdfe 
after maiTiasre. Meer Ashruf Ali 
V. Meer Ashad Ali, U W. B. 

200, and Bu?iiddin v. Mimzmmiat 
Chenuri, 3 C- L. J. 49, followed. 
Ilamidoola v. Faitunnism, I., L. E. 

.S Calc. 327, applied. . Ayatuk* 

^*E.SSA Bekbee r, KaB-A?.! All 
(1008) 1. L. R, 36 Calc. . , . , 23 

MaliltSSiariCS : See Hixrn Law .* 943 

Majarit^ Acl (iX cf See 

^'IxyoE ■ .. .. ... 76S 

MalailiininlslTaiiOii : Trespass .. 28 

Milfeasma : Su Limitation.. a. 141 

Ma!!©3 : See Maliciovs fkos'Ecuxion. ’BTS 
Mal'ce, ahssiica of : See Defamation.:. . 37S 
Malic?, evidence cf ; See Lib, el ■ 907 

MallCitii^ Pmuut:m--’’Malkt-~Be:tson- 
ahk and probab’l emse — Damages*^' 
Liability of Complainant. Where 
it is found that the defonda.Bt: ■ , 
did not only lodge the complaint' ■ 


MailclQiis Prose€tttio«“-t:onr/d. 

before thc=5 police, but did %'ivt»a!iy 
fabricate f also tH idv'tve to |jrocuro , 
thB'plaintiifscom'ictioii* ami tiK-re 

is a want of reasonable aiul pi'O- 
babl© cause for the iustitiuioii of 
the cnmlnA ease, the deiVialanr 
iiiiist be held to bo tlic real and 
virtual prosecutor and lia!4c for 
■damages. Bhid Chauii Pa fro v. 
PaiunBas, 12 C. W. X. SIS, foofc- 
. . not©, followed. Hart Charan 
8ant r. Kao.ash Chaxdea ' 
B.HTTYAN (I90S) I. L. R. 36 Calc. . . , 27S 

Mandamus : See Lease . . . 2i l 

li.a!ijla?iiys, action for: See Cauuma , 

CORPOEATiON . . . . . .. . ' 67 1 

Marltel-ralo : See Damaces, measure of 017 
Mannfacitire : ^c Saltiw , ... .267 

Marine Insurance — Intami SmBjatmn 
— Coml'ui’iiou of Policy — Warranty 
---Condi L on prccedm t I mpombiU ty 
of p€r/ormafice---MxvepiHm from 
Eish — Onm probandi — lla/rcr— 
fneamng of, in a conimet 
—''Danar Month €!am%.» 

Act {X of JAf//) s, :i Limita- 

tion Act (A F of JSi i} A 25. A 
policy of insurance ciH'cring a cargo 
of jute oil the I'oj'age front Ghiur 
to Calcutta against the iwUxiiturcs 
and perils of risers and iiilanti 
navigation including tln^ risk*;, 
contained, inter aikii i]%* L>ilowiiig 
conditions and warruntics It 
is further warrar*t».H;| That- 

tlio risk of loss or dnnuigo by tiro 
is not insured hen*l\v uuiicsrs ixc- 
pressiy so stated in writing lanvoiu 
in wiiich casi^ such tiro risk .Audi 
subject to the follow ing atidiliorkil 
conditions Ar^y occa* 

^ sioned by siiiokliig or cookinu 
having been Ciirried vn in the 
said boat sIhiII not be 
thereunder. 8, That no snK>k'.hi:r 
nor coo'uing shuil bo mirmd ou in 
the said boat, but in a diimuy p’O- 
vided for the pur | jo?©. t». ’Timt 

in the event of he h'ue 
, Manji or Channidur wiio'i report 
to the neaitxst Boljce Station 
vritliin 24 hours and nvi.A stata 
that the vareo is iiiKurcth th R i- 
. furtlteniwe hereby e.\pies4y pro* 
vided, tliat no suit or uci}0!!i of iniy 
kind Rgaiiist tlie said Coie|>any fur 
■ til© recovery of any clniw upon, 

. under or by virtue uf thm policy, 
eIhiII he su.staim:,b!e in jiuy Cuiiri 



xxxvii 




Page. 

Marine lisiirance— 

of law or eqtuty unless such suit 
or artion shall bo commenced 
within J'hcH term of six months 
ficxt affcvT any loss or damage 
shall occur : niai in case any such 
suil^ or act kill sliail be conimeneed 
agahisi the said Goinpany after 
l!ic expiration of six months next 
aftt?r such loss or damage shaM 
hin'o occurred, f:.!ie lapse of time 
slinll be takfn and deented as 
eoiicluslvo G\’idonco against the' 
\-alidit 5 ’' of the claim thereby so 
atteuipied to l>e enforced.’* In 
an iudion on the policy instituted 
by tlie assured, it was alleged 
in tlie^ plaint %vhich %vas died on 
the 15th April 1007, that the 
cargo was destroyer! by lire on 
the 14th October 1006 that' 

the Ix^riii warranly ” as used, in 
a policy of ^larine Insurance is 
used to denote two different kinds 
of coriditions : (/) a condition to 
jieifoniiod by the assured, and 
(it) an exeepUon from or limita- 
tion on the geueial words of the 
policy. In the first case the 
warranty is a condition precedent 
to the |)oiicy, whether it be prece- 
dent to the t?ffeetua! making of 
tlie policy, or precedent to the 
accrual of tlie right to suo thereon 
or whether It declares the events 
in ^vhieh forfeiture ensues, or 
deals willi the mode of settling 
disputes, or limits tije period for 
bringing a elalm ; in all such 
cases, whether the conditions be 
niaterial to the risk or not, tliey 
niiist imicas waived be fulfilled 
with the most seruprlons exact- 
ness ; and if not so fulfilled, 
tliero is a breach of an express 
stipulaitlon which is one of the 
essential terms of the contract 
and the insurer is discharged from 
liability na from tlie date of the 
breach of warranty ; the assured 
must prow that ho has complied 
with all sm‘h warranties as being 
eonditioES precedent to the policy 
attaching, or that the performancs 
thereof 'has been effeetually 
waived. Pawsm v» Waiiont 2 
Cowfi. 785, Thomson v. TFeewa, 

Lu K. 9 App. Cas* 671, B ernard 
V. Father lllRf)31 L Q* B. 340, 
refoired to. The wairanty in 
clause 2 was an oxceplion 
from ‘the ■ risk which the msurera 
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Marine iisnranc^—ccEcfd. 

wore willing to under! ako, and 
under it the onus of pro\,’ing 
that the cargo was destroyed liy 
fire, caused by cooking or smoking 
would lie on them. Bo^d v. Dubois^ 

3 Camp. 133, referred to. ( iause 

5 was a condition precedent to 
the liability of the insurers under 
the policj’, and the onus of prov- 
ing compliance vvas on the as- 
sured. Clause 9 (a) w'as similarly 
a condition precedent : the fact 
that the condition might be 
impossible of fidfilment could not 
affect the liabllitv. Worsley v. 

Wooii, 6 T. R. 710, and Law v. 

George Newnea, 31 Sc. L. R. 8fi8, 
referred to. Notwithstanding the 
provisions of the General Clauses 

;r Act and the Indian Limitation 
Act, the term “ month ” in a con- 
tract, means in India, as in Eng- 
land “ lunar month ” and not 
“ calendar month. ” Simpson v. 
Margetson, 17 L. J. Q. B. 81, 
Turner v. Barlow^ 3 F. & F. 

946, Bruner v. Moore [1004] 1 
Ch. 305; Bart v. Middleton^ 2 C. 

6 K. 9, referred to. Clause 0 (i) 
was a condition precedent and had 
not been complied with. 6'rm- 
hle : even if the term “ month ” in 
the policy meant “ calendar 
montli,” the plaintiff was out of 
time. Baddiffe v, BarV.olomtw 
[1892] I Q. B. 161, referred to. 

South Beiiise Fibe axd MiSBixne 
lUSUBANCE Co. t\ BbOJO N.?TH 
SUAHA (1909) I. L. R. 36 Calc. .. 516 

Marriage Cantract r MjiiOMEBA^ir 

Law 23 

Masonry Building, permission to erect : 

CAICUTTA COKPOBATJOJX 671 

Master, ilabliaty cf, for misconduct ef 

serva'iit : iifD 'S eb.vant 647 

Master and Serirant : Ste Ljbet. ■ .. 907 

— Misappropriation 

by Servant — Fraud — L t u bilily 
of Master for misconduct of 
Serva ni — Muappropriation by 
Employees of Oovcmrinni— Secre-’ 
iary of Siate^ liability . of-- 
Principal and Agent. The rule 
of law with regard to the liability 
of the master for misconduct ' of 
the servant is that a master is 
liable for the fraud of his servant 
conmuitted in. the .course of* ’ ■ 

■ se^oe and ' lor 'the maBter’s 
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if aster aRil Serfant— conc/c?.. ; , 

l>ene-iit, tlioiigli it Is not neces- 
sary that the benefit sbonid 
accrue to the master ; and tlia-t a 
■ master is not Hablo for .miscon- 
duct of the servant committed 
for the servant’s own private 
bonelit. A cb.eque was given 
to the plaintiff by the District 
Board for repairs done to certain 
roads. On presentation of the 
cheque for payment at the Gov- 

, ^ , emment Treasury Office, the 

amount was, not paid to^ the 
plaintiff, but was misappropriated 
. by the poddar and a mohurer em- 
ployed in the Treasury to their 
. own use. The plaintiff b,roiight 
a suit for the recovery of the 
amount against those officers of the 
Treasm\y as well as the Secretary 
of State for India : — fields that the 
Secretary of State was not re- 
sponsible for the misappropriation 
i>y his employees, the misappro- 
priation not being within the 
scope of tlio duties entrusted to 
tl'iem. The fraud and misappro- 
priation v/ere not committed ei- 
ther for the benefit of the Secre- 
tary of State or for purposes of 
the asrency. Barivioh v. English 
Joini'^Sio('h Bank, L. R. 2 Exch. 

250, Hoiddsworth v. City of Glas- 
gow Bank, L. R. 5 A. C. 317, 
British Mutual Banhiwj Company, 

Ltd, i\ The (Jhanmood Barest 
Bailway Co,, L. li. 18 Q. B. D. 

714, Burrmh Trading Corporation, 

Ltd, V. Mirza Mahomed Ally 
Sherazee, L. R, 5 L A. 130, Afc- ' 
harm Morrimii v, Verachoyle, 6 
0. W. K. -.120, MoU Lai GIme ' 

V. Secretary of State for India, 9 ■ 

0. W. A". 495, Lali Ckmid v. 

The Agra Bank, Ltd,, L, li, IS I. 

A. Ill, referred to. Gofal Chax- , | 

BRA BHATTACHAEJEE The : 

Seobetaby of State fob Inbia 
(1 000) L L, R. 3fi Calc. . . , . 047 : 

Merstia!iifls«i as * Luggage/ 

iuss ®f : See Railway Company- ' 819 ^ 

** P^3re llglit Seo Assiami^sMi' 345 ; 

lilefger — Mo&arari interest — Merger . I 
of mokarari interest in superior [ 
landlord's interest — Transfer of 
Property Act (IV of 1S$2) s$. 2 i 

el. (c), (d) ; in d. (d). The | 

. nai owner of a share in a certain 1 
Srawted a mokamn of it tf* ' 
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i; Merger — mndd, 

: ■ her grandson, W,, conditional 

■on her daughter, F., enjoying 
! : ■■ the mufruci of th€< mokarari 

I for life, and subsequently she 

I sold to her daughter her pro- 

i prietai’y interest in share, 

j ' Prior to the sale of the proprietary 
i ■ mtorest, but subsequent the 

! grant of tho wwtorari ami the 

i usufruct, the original owjuh* and 

j til© nmkamridar mortgaged their 

i interest to R, On the ilth Sep- 

I tember iS92, the defendant pur- 

j chased the wo/;ararirfar> interest in 

the share subject to the mortgage. 

On the 7th Oetober 1S98, K. ob- 
'tained a decree in a suit brought 
o.n his mortgage agiilnst F., \V, 
i. and the defendant, and finally 

f bnearae the purchaser of tiio pro- 

|. ■■ prietary and the »ioX’ara« interest 

I' of the share at an auction sale. 

I ■ 'The defendant, however, failed 
to esercisi^ his right of redeinp- 
; tion. In consequence of default 
. made in payment of the revenue, 

■ R.*s Interest in the property was 
sold on the 25th April 1899 under 
■the Revomic Sab Law, and was 
purchased by D. A further do- 

■ fault ha\’ing been mada by B., 
the latteFs "interest in the pro- 
perty w'as sold and the plaintiff 
purchased the same. The plaintiff, 
thereupon, brought a suit for Mas 

■ possession and inesn© firofits 
against tlie defendiuiti who ciaim- 
ed tiie mokarari Interest under 
his purchasQ from W, subject to 

■ E.fe mqitgag© /Ml, dial ihr 
■mokaran inorged in tho fimpriv* 

.fcary rights in tlie liands of !■*., 
and that the case wjs uinerned 
'by tip Transfer of Propvny Act. 
s. Ill (cl). Eafa Mkkmiait Bam 
y, Baja Muiniuz AH Ehaa, L L* 

B. 5 Calc. 198, and Surf a Saraiu 
Mamlai w Narnia TmI Sinhu, I. 

-L. B. _ 3.3 Cain 1212, followed, 

JihatiS Nath Khan c. tjokoal 

■ Chundtr Hmudry, 1, L. ft. 

Calc. 750, and Frofmtho Nath 

Miiter Kali Prmmma Chaw- 
dhrjg, L L. R* 28 Calc, 74 L dw- 
.'CUSSCNd. Ulfat Hossain V , 

■...Gayaiji Dass(10J9| L L. R , 30 

- . . . . 802 

Mlnir — (hniraei with 

of Mimr^Wkat aw ''Necmmrm' 

' PmsmU , 
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MMw^conid* 

Dmhargi^ or Ueaik of— ‘Major- 
ity/ Aoi {iX of IfiTS) s, ,P- 
Guardians mu! Wards Act (fill 
of iA'////) s, fl'J, AVhere a gnar- 
diaii has oaee bean validly 
appoixited or declared » the mi- 
nority does not cease till the 
atfeimnent of 21 years by the 
ward, and it is immaterial., 
whether the giiardiao dies or is , 
re-riMHod, or otherwise ceases to 
ar*.t. Xiiira Frokash Misser v. 

IMola Naih Mukker/ee, L h, K. 12 ' , 

Calc. Iil2. Khawahi^h Ail v. ^urju 
Fmsad I. E. B. 3 Ail. 

r»ll8, Gordhaxdm \\ HaruxdiMdaSf 
L L. K. 21 Bom. 281, aszd Go/al 
Chnnmr Bose \\ Gomsh Chtmder ; 
iimmrd^ 4 C L. J. 112, referred 
to. Fatmri v. Champa Lal^ 11 . 

All. W. X. 118, dissented from.,., 

Birf Mohim Lai Rudra Ptirkosh 
Aiiwr,. I. L.. R. 17 Calc. 044, 
explained. Shivmni v. Krishnahau 
I L. K. Bom. 80, Yekrath v, ' 

Warubai, I. L. E. 18 Bom. 285, 
and Mungni^am Marwari v. 
t/nrsahai Nandj L L. R. 17 Calc. i 

847, referred to., Nagardm 
Vmkra'j Amndrao Bhaii l.lu 
E. 31 Bom. 5110, distinguished, 
if an order of Com-t, which has 
been erroneously made or irregu- 
iariy obtained, is subsequently 
revoked, the position of the party ■ 
is the sanio as if the order had 
never been made. In re Neuman, 

118911] 2 Q. B. 587, followed. 

“ Iivecessarks ' include aiiicles ht 
to niaintaiii tho pai tic uiar person 
in the state, degree and station 
ill life in which he is. Peters v. 
Fleming, b IT. & W. 42; 55 R.. ■ ^ 

Ih 495, followed. Rijder v. 
IVomnbweM, L* R. 3 Exch. 90 ; 4 
Bxch. 33, and Walter v. Emrard. 
jiSOI] 2 Q. B. 309, referred^ to. . 

* Necessaries ’ must be determined . 
with reiemnea to the fortune and . 
circmnstances of the particular 
infant Wedding presents for the 
bride mav l>e * necessaries.’ Jmmr , 

V. WaikiT, 19 L. J.,N. S;, 398,' . .. 
Jufjgessur Sircar \\ Nilundnir 
Bisu'as, 3 W. R. 217, and 
Makmdi v» Saralsukh, I. I». R» 

6 Ail. 417, referred to. ^Though a 
particular article furnished may 
€01 respond in quality and price 
with the Infant’s means, yet, if it 
lahould tnirn out th^i fchf* infant, , 
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iVllsapproprraiion hy Employees of 
Government: See Mustek akd 
sebvant '647: 

Misappropriation by Servant : See 

jVIasteb and sebvanoc .. 647 

Misjoinder of Causes of Aotion : 

See PIiNDG Law 780 

MIsJolmier of Cfiarges : ^See Sakcihon- 

EOB Pboskotjtion . . . . 808 

Mischief : See Jubisbictiojs . , - 869 
.Misdirection to Jury : S'fe- C ha-sgk ■ 28! 


was already plentifully supplied 
with the tling purchased, it does 
not fail within the description of 
‘ necessaries ’ in that particular 
ease. Johnstone v. Marks, 19 Q. 

B. D. 509, followed. Infant can 
always show that he was already 
plentifully supplied with similar 
goods, and it is immaterial whe- 
ther the seller knew it or not. 
Barnes v, Toye, 13 Q. B. D. 410, 
and Ford v. Fothergill, 1 Peake 
301 ; 3 R. R. 695, ‘followed. It 
is ineuinbent upon one who sells 
goods to an infant to enquire into 
his circumstances so as to deter* 
mine not only whether the thing 
sold is such an article as an infant 
of the station in life of the 
purchasers would require, but 
wdiether in the pai ticuiar ease the 
pui'chaser had need for it, for if 
the infant did not require it 5 the 
seller cannot recover it. Johnson 
V. Lyms, 6 Watts & Sergeant 
80, relied on. The question as 
to what are ‘necessaries’ is a 
mixed question of fact and law. 

Peters v. Fleming, 6 M. & W. 

42, Maddox v. Miller, 1 M. & S. 

738 ; 14 R. R. 565, and Wharton 
V. NLackemie, 5 Q. B. 006; 64 
R. R. 584, referred to. The mere 
fact that an infant has a father,. . 
mother or guaidiaii, does not pre- 
vent his being bound to pay for 
what ivas actually necessary for 
him when furnished, if neither 
his parents nor guardian did 
anything towards his 'care or 
support. The tost is whether the 
articles supplied were needed for 
the use of the infant. Call v,Ward„ 

4 Watts & Sergeant 119, foEowed. 

Jagon Ram IVIaewabi Maba- 
deo Peosad Sahtj (1909) I. L. R. . 

36 Calc. .. .. .. .. 763 
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Sale 32S.j 

Wekarari Iiterest'r*S^t€l£H3w.R S02 

liekarari Lease : See Leask ; . 673 

Melaat* power of, to great Lease In 
Perpetuitf : See Itauu . Law— , 
Endowment .. .* lOOS 

IRUoaopOlf : See vSALTFTSTiiK . , . 267 

: 5'ee Maiine Insubance 516 

Mortgage Bonil : *See Tbanseeb of' 
Pbopebta’ Act (IV of 1882) ss. 

' '. HZ,U, ' S40| 

Mortgage : • See Estoi-pel . . . . 920 j 

Z-.^See, H at .. ' - . 665 j- 

Mortgage,, salrogation of: ^et? ! 

JUBISDICTION. . . .196 j 

i^ortgage.Deoree,. appeal from, after . 1 

aiteration of decree See Sale . . S36 ) 

Mortgagees, possession to : See Sale 636 I 

Moveable or Immoveable Property : | 

Sec Theft . . . . . . * . 758 f 

Musical Festival : 6'«e Basement 615 | 

‘ Necessaries/ what are : See 'Minch . . 768 j 

Negative Oovsnant : 6'<;e Eontbact . . 654 j 

Negotiable Instrument— j 

dorsement — Rolaer in. due course — ■ I 

Omis of proof — Negotiable Jnsiru' i 

ments Act {XXVI of ISbl) ss. | 

9r 46', 56’, o9* No person can 
claim a title to a negotiable | 

instrument throagb a forged i 

indorsement,. Such an indorse- | 

ment is a nullity and must be taken j 

as. if no such indorsement was 1 

on the instrument. Ohandra Kali ] 

Dahee v. E. P. Champatiy I. L. K* I 

62 Calc. 799, not followed. Hims' j 

raf Purmanand v. Ruttonji i 

Walj% 1. .L, K. 21 Bom. 65, j 

' followed* 'Where a plaintiif estab* . ; 

lishes the fact that a negotiable ! 

instrument was obtained from its j 

lawful owner by means of fiuud, | 

the onus of proving that a ^ 

third party was a holder in due 
course lies on the defendant 
Ban ED Behabi Sikdar v. Secee- 
TABY OF State fob India (1908) 

L L. R. 34Caic . . 260 

Negotiable Ipstrumenls Act (XX¥I 
of 1881) ss. 9, 48, 58, 59 : See ' 
Heuotiabi e Instbl'ment . 230 ' 

■Newspaperrs (Incitements to Offerees)' ' 

./ Aot{¥ll of 1908)“! S — Nature of ' ' 1 

offenem uftd'er the Aci--* Incitemefii V;.' 


Act (VII Of 

to assmsimihn—** Inritruunt/' 
meaning of—^Dimd or imtiruS 
imikment — Ckmrai ineikim at. noi 
addressed to pafikuiar pvY' 
spm — Corwtriwihn of 

artids. The qiieistlon *.*f iIh* 
inteiition or kiiirtvlxigo of usi 
individual may dct<Tmiiio hl^' 
criminal liability under the ordi- 
naiy law o! alxumeai by inene- 
ment by means of words, written 
or spoken, but luider the -Xews* 
papers (Incitements to Otienccs) 

Act no question of the iulcatiun 
of the wTitcr, primer or pub* 
lislier arises, an<l no 
liability is imputed to any partb 
cular person. The order tliereumler 
is not one against any peisoa, 
but is purely restnciivcf and direct • 
ed against the use, or intended 
use, of a press lor the purpose ot 
printing or publishing a news- 
paper containing any incitement 
to murder or to any I’dlencc wider* 
the Explosive Substances Act 
(yi of 1908) or to any act oC 
violence- Tiie words ang hwik ■ 
ment in section 6(1) of tlio 
Newspapers Act include direct 
and indirect incitement, and need 
not be addx’esscd to any partn 
cuiar person, nor expressed in 
violent and outrageous terms. 

To incite ” means ' to mo\ « to 
action, to stir up, to siimulaio, 
to instigate • or to encfourage, 
and a newspaper article comes 
witiiin the scope of soctluii 6 if 
it is, as a. matter of fact , caktu- 
tated, directly or Indirectly, to pro- 
duce that effect. Per Ryvm 6.— 

There can bo no hard-und-fust 
canon as to what words t>r gi\en 
set of words eoiisiiiute ineite- 
ment.’’ It is a que.^tion of fac?t in 
each ease, and must usually de- 
pend largely on eoncomitiuit 
cireumstaiices. The arliclo must 
bo read as a whole ami* m far m 
possible, in the sense in which 
it was road by the section of the 
public to which it was 
addressed, and aisc* cansidered 
with regard to the oceashm md 
place of publication and the eiasa 
or status of j^rmm likely to ho 
affected by it. (knUA Sundar 
C aDCKEBBOwy i\ ‘ EmmmB 
(1908) I. L. B. tm Talc. . . 105 
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Fag:e.^ 

iolicf to Q nil : Suti Landlohi> asb ! 

'ffiKANT ,0^7 ■ 

Lease . . . . 075 

Oaths Act (X of 1873) ss. 5 (h), 13: ■ 

^i€ SaXCTIO:^ EOK TilOSECCTION ' -HOiS 

Oficiai A$sig»ss~"*SVi;V of 

EHiate^--~^ihmmissmn on .sa/e of 
mMjajca pmperPi — Indian Imol- . • 
v^ncif Aid (II ib Id Vic., c. dl) 

19, dl, dl — Supreme Con.rts' 

Ofeers Act (}1V of ISM) ss.^l,- 
d-^praetke. On the apf^iication 
id tlio niort<|agec, an order was i 

made in insolvency proceedings | 

ditocUtiQ tLe Official Assignee ^to | 

seli certain immoveable properties j 

i,)elonging to an insolA''ent, but ■' 

which were subject to a ^mort- 
gage : — Heid, that the OfB.ciaI As- 
signee was .not entitled to charge a 
commission out of the insoi vent’s 
estate on the full value of the 
properties sold, but oniy on the 
amount coining to the insuiverit’s 
estate, HeM, also, that althougVi 
the practice of this Court for o\^er 1 

thirty years had apparently been 
to aliovr siicl'i commission, it was 
contrary to the provisions of t!ie 
Indian Insoi\'ency Act (11 &■ 12 ■ 

Vic., c» 21) and the Supreme | 
Courts’ Officers Act, 1848. In re i 
Howard Brothers {[nsolvenis), 13 " ■ !■ 

B. L. R, App. 9, commented on. j 

i'll re OFi?ieiAL Assignee’s Com- I 


Missic®' (1900) I L. il. 30 Calc. . . 090 

OniiS of proof : Sec duxm Ccti.tivation 1 

: See ^Libine In’SURance 516 

- — See Negotiable Ik- 

stecment . . 239 

— : See IN ENECETiON 054 

OpitiM Act {I of 187B) s. 9 (c ) See ’ 

OrilTM, ILLEGAL POSSESSION OF . , ' 1016 


0pl«ltt, illegal possessiOJI of --Opium 
Act (I of ISIS) s, $ {c)-^—Fosses- 
smi of rail wap receipt 'for .an/ 
•indeSirred pared of contraband 
opium. Tha possession of a 
railway receipt relating to an ' ; . . 

iindeli\t‘red pared of contra- 
band opium lying in a railway' 
affii»e, under circumstances, 
showing Ivnowloclga of its contents, 
constitutes possession of the 
opium vdtldn section 9, clause' (c) 
of the Opium Act, KaAii Nath 
Bania u Bmperor, I, L, E. 32 
Calc. 557, discussed and followed. 
Ashbih Ali ?v 'Bmfbbob (1909) 
i; L. R. .IflCMlc. ,, .. 1016 
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Order of oischarge toy Presiiieaey Ma- 
. gisirate : See JEIigh Coubt, Juris - 
DICTION OF . . . , . . 994 

Ordlsr-Shaat, ex ' parta, entry in : See 

■PARTITION' . . . . . . 726 

Original 'Oriinliial iliirlsdlctloa : 5ee ' ' V 
Commitment . . . . ' ■ . * ' 48 

Orissa Land Tenure : See Hindu Law: 590 

Paharaj ” : See Hindu Law ... 590 

Pardoa, omission to state reasons for 
grantting : , See Reference to 
High Court . . . . . . 629 

Parliament, proceedings In : See Libel 883 

Parties : See Libel 907 

Parties, addition of ; -See Lease . . 675 

Partition ; See Hindu Law . . . . 75 


-^Estates Partition Act {Ben- 
gal VIII of 1876) 8 . 63 , and (Bengal 

V of 1897) s. 2, cl. {h)--Private 
Part ition — Partition Proceedings 
commenced under Act V of 1876 
(B.O.) whether governed by Act V 
of 1S97 {B.O.]— Partition by Col- 
lector, vrhethir open to objection — 
Limitation Act (XF of 1877) Sch. 
11, Art. 11— Order Sheet, ex parte 
entry in — Spccijlc Belief Act {I of 
1877) s. 42 — Dkpoe^ession during 
pendency of suit -Plaint, amend- 
ment of. Where a partition pro- 
ceeding commenced under s. 63 
of Act Vill of 1876 (B.C.) before 
Act V of 1897 (B.C.) came into 
operation, and the Subordinate 
Judge decided that the suit v.as 
not"^ maintainable under the 
provisions of Act Vof 1897 (B.C.) : 
Behl, that under s. 2, cl. (?>}, Act 

V of 1897 (B.C.), where a suit had 

been instituted under Act VIII 
of 1876 (B.C.), ail subsequent 
proceedings for partition must 
be carried on under Act VIIT of 
1876 (B.C.) a.s if Act V of 1897 
(B.C.) b.ad not been passed, and 
the question of the maintain- 
ability of the suit should have 
been determined with reference 
to the provisions not of Act V 
of 1897 (B.O.) but of Act 

YIII of 1876 (B.a). Where an 
application for partition fuldiled 
the requirements of ss. 18 and 
19 of Act VIII of 1876 (B.C.) 
and objection.) under s. 12 of 
Act VIII of 1876 (B.C.) was 
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Partlli@!i — coi^d* 

disallowed ■ by , Colieetur, and 
the order of the Coliector was 
upheld by the Board of Reve- 
nue, and the partition was 
proceeded witli : — He/d,that under 
a 12 of Act viii of mn 
(B.Cj the Collector had no juris- 
diction to make the partition. 

' Where . the Board ■ of Revenue 
on appeal decided that the private 
partition set up vras not establish- 
ed, and the Collector proceeded 
with the partition, and sub- 
sequently in a suit to set aside 
the partition by the Collector it 
was decided by ' the Subordinate 
Judge, that the finding of the 
reality of ^ the alleged partition 
by the Revenue Court wo,s eon- 
elusive, and that the Civil Court 
had no jurisdiction to investigate 
the competency of the Collector 
to make the partition in view of 
s. 12 of Act Vril of IS76 (B.C.) ; 
Eeldf that the Civil Court 
was competent to decidf the 
matter in controversy, and that, 
therefore, the suit was maintain- 
able, Where in a partition suit 
oomraanced under Act VIII of 
1876 (H.C.), the provisions 

of s. 2i> of Act V of 1897 (B.C.) 
were applied, and it was decided 
that the suit was burred . 
Held, that provisions of s. 25 of 
ActV of 1897 (B.a) wore not 
applicable but the corresponding 
section of Act VIII of 1876 B.C.)’, ' 
and that the suit was not barred 
under that section or undcu Art. 14 
of the Limitation Act 'XV of 
3877). Laloo Singh v. Puma Chan- 
der Benerjce. I, L. B. 24 Cuk*. l49, 
Baj Chandra Boy v. Faizuddm 
Eoasein, I. L. R. 32 Calc. 71 C% 
Narcndra Lai Khan v. Joqi Han ., 
1 L. R,. 32 Cafe. 1107, and 
AUmuddin v. Ishan Chandra 
Dey, 1. L. R. 33 Caie. 093, 
referred to. Parlati Nath Butt 
V. Rajfrmhim DuU, I. L. R. 29 Calc. 
367, distinguished. An ex parte- 
entry in the order-sheet of the Col- 
lector is no evidence of possession 
of a party. Mir Tapurah Hossein 
V. Gopi Narayan^ 7 C. L. J. 251, 
referred to. An amendment of the 
plaint would be allowed when the 
plaintiff liad been dispossessed 
during the pendency of the suit, ■ 


I Hr 


Parti ti on — mmM. 

so as to make h appropriiur to a 
suit for possession. Jugdm Singh 
V. MabibuUah A7«a?i, C. L. J. 
612, followed. Ai^janpa KisiiORr. 
CBowmmx v- Baijs TuASUKAnr 
{1909} I L. R. 36 Caie. . . 

— pp^al — Preliminary .De- 

cree — Pimi Decree— Appeal ugalnift 
preiimimry decree after final decree, 
legality of — Ciril Proceaun Code 
^ {ActXJF of ISiSd) s* odd — PreKiice. 
Where in a partition suit* a final 
decree had been made and an np- 
l>c?ai was preferred against tit! 
preliminary^ fleere»‘ omyt—HeMn 
that it was not open to the 
appeiiant to 4»lniiieiiiu;e the 
correctness oi the prehniiiiary 
decree without preferrieg tin 
against the final decree. 
Madhu SuiMn Sen \\ Kamih*' 
Kama S€7i, T. L. R. 32 Cnie. 1023, 
referred to. Mail**tnta Kaih Bey 
V, Nawub SaHmuiia Bahfidur^ 6 C, 
L. J. 547, follu\\ed. Uman 
Kitnimri \\ Jadmidhan , L L. E. 
30 xlll. 479, Shea Sath Singh v 
Ham Din Slmjh, L L, R. !8 All 
19, not folio v\ed. Mackes?* /.IK n 

XAHSrNGM Sah/i (BM) I. L. IL 
36 Calc. . . , , , . 

Part- pay/nent, rat iisal to accept: v. 

EXBCl’TiOX. 

Passenger *s Laggags : .h*- it ah wav 

Co:^iPAXY , . . , . , , 

Penal ©ode (Act XLV of I860, s, 193 : 
*SVe Sanction” foe PEosiccrrmx 

326 : See DvixG beclahatiox^. . 

499, eicsp, (9) : Sec DKFAM.rnox 

147, 148, 302 : .s>e HiOT‘xrr , ’ 

— — ss. 103 

|4), 141 (4), 147, 323, 324 : .SVf 
Rioting . . , , . . 

— — — — — — - • - ss. 141, 

332, 149 : -Vee CnAKCE . , 

— 147^ 

143. 320 s 8m IUotinq. . 

— ... . ...S3, mh, 

. 330—338 i.Sec Death by hash .oh 

NEOLTOENT ACT 

ss* 37% 

405 l See IhrEFT . . 



471, 477 A : See Fokoeiw 
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to paif a sum 

certauip breach of — De posits ' 
fiwfeMure^of— Forfeiture, no relif*} 
a^aimh if amount rmsomMe — Con- '■ 
trmtAH(iXotlS 72 )B, 74 . Whom . 
there is a stipulation to deposit a 
8Uin spoeiflod as sccorifcy for 
performaneo o£ an agreement, 
tlie forfeiture of such deposit, 
on breaeli of tbe agreement, is ■ 
nof in the nature of" a penalty if ' 
the Hurn deposited is reasonable r.-- ■ 
in amount. Manimi Patkr v. The 
3 fmlru^ Eailim^ C'o., I. L, R, 29 ■' 

\fad. liH, referred to. Sxngek 
3UNrrA«€raxNo Company v. 

Haja Pmsm (1909) L U "R. ■, 

mi Cale 960 

Piirjiirf, mglwsmmi of : See Sanc- : ' , 
TioN Foa Pbosecotion . . . . / ' 808 : 

Porasittnt EesWeitc® ; See Divobce. . ' 964 
PffitiiMiit Toniirt 5 See Bengal Te- ' ' ' 
NANCY Ar^r (VIII of 1889) ss. 50,. 

106 ■, 2$1 

Porpitoilios, roles against : See Lf 4 ask ■ 675. 
Pirsoial Service : See Contract . . 354 

Pitrldatla Afawtaka Stridfian : See Hin- ' 

3DU hAW 286 

Pliint# ameniliiieiit of : See PABTrTxoN 726 ■ 

PJaltil, leave to amtaci ; ^SVe Hindu ; 

■ .;LA"W.. .. ■ ■■■ . . 4SI 

.Pli.aiiir : Six Dkfamatxon . . . . . 375 

Pleaitr, rlglil ol to fee heard,: .9ee ■ 
Affeal, admission of . . . 3S5 

police Act (V of 1861 ) s. 4 : See Trespass 433 
Pollci oncer, search fey : See Trespass ; 433 

Policy of Insarance : See Marine In- ■ ^ . ■■ 

surance . . 516 

Possiislon : *SV« Tresx>ass .. .. 2S 

Posiesilon of Opiaiii : See Opium, ille- 
gal POSSESSION OF , . . . 1016 

Poiswslotl, salt for s See Estoppel . . 920 

POIMSSOry ilcn : ‘S’«e Receiver .. 713 

Practlco ; ^s^ce xIppeal, admission of. . 385 

. . .. See. Commission . . . . 566 

See Deposition of WrTN,Ess- -■■ ■, ■ 
ES, BSAWNO over: .. .* 955 

Criminal TMthn to High 

CoPirt without prmmm application 
to ioimr Court with concurrent 
furMieMon’^-Orminal Procedure 
Code (Act F of 1 S 9 S) ss, 435^ to ■' 

4 M The High Court mil not 
' ■■■©ntwtaiB''au''' application for 'TO vi- 
sion ill ca.ses whoi^ the Sessions 


Page, 

Praetjee— concR 

Judge or Magistrate has eon* 
current jurisdiction, \t’hethei final 
or not, save on some special 
ground, unless a previous appli- 
cation has been made to the 
lower Courts: but where cou- 
euxTent jurisdiction is not possess- 
ed by the lower Courts, no such 
general rule exists. Qaem-Em~ 
press V, Reolah, I. L. R. 14 Calc. 
vS87, folio wtcL Emperor p. Ab- 
DUS Sobhan{1909) I. L R. 36 


Calc. .. 643 

— — Sec Insolvency . . . . 512 

— : See Official Assignee . . 990 

*8fi6 Partition .. .. 762 

See Pp.ivY Council Appeai^ 653 

— ^^: See Receivlir . . , . 52 

— Witness .. .. 560 

Preferential Heir : *866 Hindu Law . . 86 

Prellmfnery Decree : See Partition . . 762 

Presidency Magistrate, order of dls» 
charge fey : See High Court, 
Jurisdiction OF . . .. .. 394 


Presumption of Correctness : See Appel- 


late Court .. .. .. 833 

Price of Qoods, suit for : See Contract 736 

Primogeniture, rule of : *8e6 Hindu 

Law .... . . . . 590 

Principal and Agent ; »S€c Transfer 
OF Property Act (IV of 1882) 

ss. 83, 84 S40 

__ — — ■ — -*8ee Mastp:k AND ■ 

SERVANT . . . . . . . . 647 


Principal and Surety, tiafeiliiy of : See 

Surety bond 562 


Principal and Surety— Breoc/i of Con- 
tract — Variance in terms of Con- 
tract — Surety, liability of — Con- 
tract Act (IX of 1872) s. ISS. 
A entered into a surety bond on 
behalf of B for the due perform- 
ance of th© duties of B as a 
iehsildar under the terms of a con- 
tract, the security being limitod 
to a fixed amount. One of the 
terms was that B should render 
account of his tehsil every year. 
B did not render account for the 
year 1308, and was allowed to 
realize rents for 1309 in breach of 
the terms of the contract. In a 
suit for account against B and 
his surety : — Held, that there was 
po vapiation in the contract between 
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Priilcipa! anii Siiretf—^^onrU 

the parties, as contemplated by s. 
133 of tlie Contract Act, and that 
the surety was liable. Kanai 
PBOSAD BoSB t?. JoT^DItA Kg- 
mae Roy Chowbhby (1909) 1. L* 
R. 30 Calo. 

Private Partltlen : See Paetitiok 

Privilege : See Bbfamatioj^ . . 

See Libeb' 

. — See liiBEE . . 

Privileged Occasion : See Libel 

Privy Coiiacil Appeal— for 
Gosts of Respondents — Government 
Promusory Notes at their nominal 
value, whether acceptahle — High 
Court Rules {Appellate Side), 
Part n. Chapter IF, Rule XX^ 
Practice. A deposit of Govern- 
ment Securities amounting to 
Rs. -^,000, at their nominal 
value, comes within the express 
words of Rule XX, Part II, 
Chapter IV of the High Court 
R\iles, requiring the appellant 
to deposit Government Securi- 
ties “ to the extent of Rsl 4,000 ” 
for costs of the respondent in an 
appeal to His ]\Iajcsty in Council. 
Golap Hum am v. G^inesh 
Chaxdra MitPvA (1009) I. L. R. 36 
Calc. 

Proliate, appllcatio!! for, foy execiitors : 

See Right to sue, Suhvival of 

. — — . — » See Ap pell ate 

Court 

Promissory iotos, Assignment of : See 
. ' Attorney AHD Cliext .. 

Proof of Custom ; See Hixnu Law^ . . 

Proprietor : See Tresfas.? 

Prostitute, Adoption hf : See Hindu 
Law — ADO.PT i03sr , . 

Protection of dudlclal Officers Act 
(XVIIi of 1850) s. I : See Treb- 

.PASS-' .. ■ ... 

Pwlilicatloii s : ^.See Libel ■ . . 

Railways Act |iX of 1890) ss. 4?, 72 : 

See R.ailwa'y Company . . 

Railway Company, llalilllty of-- 
Passengers Luggage — Merchandise 
boohed as LiiggageiSloss of—RaiL 
ways Act (IX of 1S90) ss. 47, 72 — 
General Rules of Railway Compa- 
nies —Damages , suit for, A passen - 
ger took a |ourney on a railway and 


I Railway Coinpany, lialilitf Gf-'eonrkl 
booked && liis luggage *’ a package 
; containing iiiercl'iandif?o. 'rh© 

package %yivs lo.st am! consequently 
not delivered at tlio end of liis 
Journey, He., thereupon, sued tlio 
Railway Company for ^dmriuizes 
^ caused by its loss that 

1 the ease was govemcni by T2 of 
375 1 the Indian Railways Act. (IX of 

* 3890) and the of ilie 

Contract Act referred to tliereia. 
and that the Railway Oom|mriy 
was Habltp^for tlie loasof llio|,mck- 
age, Velayai: Hosseix r. BE\mAL 

AND XORTH-\\h:STKaN Raiiavay 

Co. (1909) 1. L ,IL 36 Calc. 

Railway Receipt, possession of : See 
Opium, illegal possession or. 

Rash or hlegligeot Act : See Death 

BY RASH 0E NEGLIGENT ACT 
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907 I 
907 I 
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49.3 

590 

28 
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433 
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Rateable Distribution : Sm Civil Pso- 
CED UR E Code (Act XIVof I8H2) 
ss.__^244, 295, 622, . . . .. *, 

Reasonable anil probable Cause : See 

Malicious prosecution 

Recel ver — A ppcal — Ciinl Praecdure 

Code {Act XIV of 1SS2,} s,% Sfdi, 
cl, {b) ; S8i>, cL {2 4} -Stranger in 
possessmi of property in smt — Lien 
on property— J iirisdktmn of Court 
when ousted— Rights of Sirimger 
against Receiver— Possessory Lien 
— Possession by Receiver, Rlr.fm 
in a mortgage suit a Receiver 
appointed by Caui’t was directc»tl 
to take possession of the pro- 
perty in custody of a person not 
a party to the suit ; Held, that 
such an order wiis made under 
s. 503, el. (b) of the Civil Pro- 
cedure Code (Act XIV of 
and was appealabio under s. 5.S.S, 
el^ (24). Where a stranger to a 
suit claims under a title para- 
mount to that of the parties, the 
jurisdietion of tlio Court is not 
ousted by the mere assertion of 
the existence of tho circumstanco 
but upon proof of tho actual 
existence of such circimistaiiee 
and upon Judicial in\’cst%ation. 
Budh Sifigh Dhudhiiria v. Nirati- 
baran Roy, 2 C\ L. J* 431, and 
Mahomed IleMi Gaiisimm v. 
.^oi^.aiTa iieyw/», L L, li. 17 
Calc. 2S5, followed. MurreePar- 
Bfmd Make v. Koonfo Befmry Slmha 
(1862) Marshall 99, Vhunder Koo~ 
^mr At undid V, Bqknr 4ii Kimn, 
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130 
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\y. li* 598» Skashti Cham-n Ghai- 
terfee v.Tarak C},andm Chatferjee, 

8 B. L. R. 315; 15 W. R, 9 ■ 
(FJl)^ Mahomed Wahiduddin v. 
Sahman, I. L. R. 25 Cale. 757, 
and 3Imjor of Londo-n v. Goz, 

L. R. 2 H. L.f239 , referred to. . .The 
possessory lien of an ■ agent 
attaches only upon goods or, chat- 
tels in respect of which the 
principal has, as against a third 
person, the rlghfc”or power ' to 
citato a lien ; such lien is con- ■ 
lined to the rights of the principal 
in the goods or chattels at the 
time when it attaches, and 
IS subject to all the rights and 
equities of third persons available ■ 
against the “ principal at- that 
time. AiiorneAj-Cknseral w Free- 
mmt, 11 IM. & W. 594, Aitornej:/- 
fjenemi y. Wahnsleth 12 M. & W. 
i79, Almuiinqford v. Taleman, 

I Coil 070 ; 60 R. B. 239, In re 
fJeurilin [1891] 3 Ch. 145, and 
Peat V. Clayton [1906] 1 Ch. 659, 
referred to. Hudson r. Morgan ■ 
(1909) I. L. R. 36 Calc. .. 713 

— — ^Z-ease — S tmimary j iirzsdic- 
imi—Pemedy— Interest — MeceivePs 
mconnts — Fracttce, Where. a lease 
had been already granted by a 
Receiver acting under an order 
of Court, and possession of the 
property had been given to the 
lessee, and subsequently certain 
parties applied to the Court for 
a declaration that the leas© was 
invalid, and for ceitain otlier 
reliefs against the Receiver and 
the lessee. Held, that no sum- 
mary order could be passed to 
set aside the lease. The proper 
remedy w'oiild b© by suit against 
tiio Receiver, and also against 
the lessee, if it was alieged that 
the lease vas obtained by collu- , 
sion. iSnrendro KcsJmh Moy v. 
Doorga I^oondery Dossee, I. L. R* 

15 Calc, 253, distinguished. Held, . 
furiker, that on this application'" 
no order could ^ be mad© against 
tho lessee for interest on areears 
of rent, nor could any order . 
bo passed against ilio Receiver 
in respect of tho same, sis this . 
was a matter touching^ the 
RacoivoFa accounts, Krista. ' 
ChiANDBA Olios u r. Krista Saku A 
Chobe 09081 i. b. U. 36 Calc. 62 


[ Receiver, witlitirawal of irioitey by • 
i . See Transreb of Pbopebty Act 
I (IV OF 1882} ss. 83, 84 . . 

I Receiver's Accoiiiits : ;S'ee Receiver , , 
Reference !©■ Higli Court— Acgiwjj- 
fal by Jury — Powers of the High 
I Court — “ Opinion ” of Jury m 

cases of divided verdict-— Consider-' 
ation of mtdre evidence — Verdict 
not unreasonable on the face of the 
charge — Pardon— Omission to state 
reasons when facts leading to 
grant of pardon appear on the 
record — Criminal Procedure Code 
(Act V of 1S9S) ss, 30r, 337 (4). 
Where the facts which led up to 
the tender of pardon appear on 
the record, the omission by the 
Magistrate granting it to state 
his reasons for so doing is not an 
illegality nor even an irregularity 
whicli vitiates the subsequent 
proceedings. Deputy Legal Bemcrn- 
hrancer v. Banu Singh, 5 C. L. J. 
224, foUowed. The High Court 
cannot throw out a reference 
under s. 307 of the Criminal Pro- 
cedure Code merely because it 
might be argued, upon the face 
of the charge to the Jury, that 
the verdict was not altogether an 
unreasonable one, but it must 
consider the entire e\ddence and 
arrive at its own judgment after 
giving due weight to the opinions 
of the Judge and Jury. Emperor 
V. Lyall, I. L. R. 29 Calc. 
128, and Eznperor v. Abdul Bah- 
man, 9 C. L. J. 432, followed. 
King-Emperor v. Chidghan Cfos- 
sain , 7 C. W. N. 135, Emperor v. 
Anaruddin Biswas, uni'eported, 
King’-Emperor v. Ane5,imreported, 
and King-Emperor v. Prasanna 
Kumar Ganguli, unreported, 
referred to. Emperor v- Ohir- 
kua, 2 All. L. J. 475, dissented 
from. Tho opinion of the Jury 
is their conclusion and not the 
reasons therefor, and in the case 
of divided verdicts the opinion 
of the minority must also be 
considered by the Court. 
Legislature in directing the High 
Court to duly weigh the opinion 
of tho Jury gives an inipiied ' 
authority for the taking of their 
reasons for the verdict, and the 
Judge will do well before making 
the reference to invito such , rea- ■ 
sons, not for the purposA of 
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, Fagb. ■ 

Heferenca to Hlgli Court— cowM. 

deciding wliather it- slioiild * 
made, but for consideration Jby 
the Hlgb Court, after having made 
up bis mind to refer the caw 
and after telling the Jury of his 
intention to do so* But. the 

omission to take or record the 
reasons does not warrant the 
High Court in declining to go into 
the evidence. Emperor v. Ohellan^ 

1. L* K. 29 .Mad* 91, referred 
to* Em^bbok V Charak 

Thabwi (1909) I. L. B. 36 Calc. . . 620 

Eeforitiei Land : See Dibuytoh . . 856 ' 

Rafaito af Stamp-ctuty : See STAMF-nu'ry 645 

Regulattol! XI of 1793 : See B.mm 

Law-': .* .. 590 

ffegsilafiop X of 1800 : See 'Mmm 
Caw : .. .. 590 

Rigwlattow XII of 1805, s. 36 : .sVc 

Hi:<du Law . . . , . . 590 

Rigulaftott IV of 1814: See Sai.t-, 

BETBB . . 268 

Regulatton ill of 1818, deporiaiion 

under : See Libex . . * * •* 883 

Regulation Hi of 1891 — J hum culti- 
vation in Sylhet — Begulaiion exiin- 
giiishing proprietary rights and 
giving compemation — Onus of 
proof as to applicability of JRegu- 
lotion — Question of factf concurrent 
decisions of Courts in India on — 

Proof of reason for taking profits of 
jhum lands into account in esti- 
mating income of settled estate--' 

Ij)ng possession and enjoyment 
as proof of title, Begulation III 
of 1891 (issued under Statute 33 
Viet, C. 3) recited in the preamble 
that ** the officers, who effected 
the permanent settlement of cer- 
tain estates' in Sylhet, meludcd 
for the purposes of asses.srnent 
among the assets of those estates, 
under the designation of jhum^ 
the income then derh ed by the 
proprietors of those estates from 
shifting cultivation carried on by 
them or their dependents beyond 
the limits of those estates; that 
the cultivation shifted from year 
to year over ^immense and alto- ' 
gather undefined areas, and the 
tracts of land, over which they 
extended, were not specified at 
the time of the settlement and in 
consequence of this rights of van- 
otig* and in some cases vague, de- 


; Rfgulattoii Hi uf 1891- -mnid, 

scriptiona are from time to time 
t^saerted by the said proprietors 
o^’er such areas ; that it is thus 
impossible for any pemm to olv 
I ' tain a safe and clear title to hwici 
j . ■ in those areas, and tlio extension 
1: of cultivation is in pi«q\iCECG 

I impeded, and that it is expedient 
; that the rights, any, eorre- 
^ . . Sfoiiding to the said jhani 
i should "l-e commuted.^’ Section 

; 2 enacted that all such rights 

1 should be deemed to l«6ii 

I extinguished ; and by s. 3 it was: 

i . declared that all proprietors of 
I such ©states should lx? entitled to. 

i compensation, Tli© Government 

extended t!i© almvo Begulaiion'"' 
to certain areas under jltim ciil* 
tivation belonging to tlic^ ai'^pe!- 
lants, who and tlieir predee6P»rs 
in title had held them sine© 1837.; 
Ill a suit brought against the 
,B©CT©taiy of State for India in 
Coundl'by th© appellants, they' 
alleged that the land in dispute/ 
apX>ertained to taluks, w*hieh had 
been settled with their predoees* 
sors in title at the time of the 
permanent settlement, and prayed 
for a declaration ti?at it did not 
come %vithin the o|>eration of Re- 
gulation III of 1S9L HcMf that 
as the Government were claiming 
to apply to lands, which had 
undoubtedly been long In the 
enjoyment of the predecessors 
in title of the appellanfe, a 
Regulation, which w?ouid iia%'e the 
elTect of eonfiseating proprietary 
rights and giving compensation 
■. in exchange, it lay upon the 
I 'Governmciit to show that tho 
j. facts of the ease were such m 
I .to bring it within the operation 
I '■ of the Kegulation* Hrki, abfn 
j . that the question whether the 
.1 '//nwi- lands lay w'lthhi or vithoiir 

i the limits of the settled ©staten 
I- ■ wm not a question of fact, on 
! ■ which the concurrent deckions of 
.the Courts in India could he 
atcepied asfinaL In a mnm it 
w'as on© of imi , but at every 
■ " point in the process <*f reasoning 
' ' considerations of law» had to lx? 
regarded. It was not dis|mted 
that the taluks held by the uppel- 
lasts had been settled with tlrir 
I'rcdeceseors i« title si the p*^r»» 
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maiient eetttenioiit, and that t.!iB 
prolit-H of the jhum lands in 
dispute had then l>een ^brought 
into aeeount in estimating the ■ 
assets of the taluks, but the 
parties differed as to the reason 
why they had been so taken .. 
into actwnt* Hefd, that ^ on the ; ■ 
docmneiitary evidence in the 
<1180 there was, after such a lapse 
of tirao, not sufficient to show 
whether they had. been so takexi 
into account,, because the jhum 
lands formed pai't of the settled 
estate as contended for by the 
appellants, or because they had 
bwii treated as assets accruing to 
the owners of the settled^ estate, ^ 
hut derived from land lying out- 
side it as the Government eon - 
traded. No confident conclusion , 
therefore, could be drawn from 
t-ho evidence as to whetVier the 
ilisputed land was part of the 
settled estate or was beyond its * 
limits. HeM, however, that the 
iKLsscsaiou and enjoyment of the 
ilisputed land by the appellants 
and their predecessors in title 
taken together witli the instances 
in evidence in 1842, 1S48, and 

1855, in which it had been 
confirmed by the Government, 
uas sufficient to prove their title, 
bince the last named date ^^^^h 
possession . and enjoyment ^ had 
■|K*en continuous. Haideb Ivhak 
r.‘ Bbcbetaby 

India in Cowcin (I90h) 1. B* ^6 

■ Clide. . — ■’ * ■ • * ■ * * ^ 
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See Bile of 35s-* 
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Relationship and Notoriety 

proof of puhHcityof: .See Bub.- 
.wkskL.vw .. -• •• ;; ‘(f 

Remand to Custody : Bati. io 6 , 174 

Remedy s See RtscEivEH ■ • 

Rent, suspension of : Sw Dii.u\'io]sr . . 856 
Rents and Profits : See Hat . . • * 

Bent, payment of, for a number of 
years ; See Lease - . • • 

Rssdudicata: .See Jctisdickok .. 193 

Restraint of Trade : See Oontbact . . 854 

Retainer (Attorney’s). »«>« «»“able : 

See Attobsiev abb count ■ • ww 

Retransfer; Sm .rnRi.‘»nicTtoN .- ws 


Revenue-Goiiri Decree 

CBDXTBE Code (Act XIV of 1882) 
s. 492 .. .. • 252 

Reverslonefy power of : Mee Hindu Law '780 

Review by High court of Vaiuailoti 
of land by Special dodge : , , ^ 

COIVIFENSATION , 967 

Revision — High Oourt, revtsio7iai 
jurisdiction omr immomahle pro- 
perty — Power to interfere with or- 
ders directing restoration of posses- 
s%on of immovable property 
Duty of Magistrate to pass orders 
under ss, S17 and 622 in favour 
of a party forcibly dispossessed — 

Criminal Procedure Code (Act V 
of 1898) ss. 423 (1) (d), 439, 517, 
and 522. Hnder s. 423 (1) 

(d) of the Criminal Procedure 
Code the High Court has power, 
as a Court of Revision, to inter 
fere with an order passed by a 
Magistrate under s. 522 of 
the Code. Manlci v. Bhagivanti, 

L L. R. 27 All. 415, followed. 

Ram Chandra Mistry v. Ndbin 
Mirdha, I. L. R. 25 Calc. 630, 
referred to. Where a party was 
formd to have been assaulted 
and dispossessed of a bungalow 
and its contents by the opposite 
party, w'ho was, in consequence, 
convicted under s. 323 of 
the Penal Code. Held, that it 
was the duty of the Magistrate 
to have passed orders under 
ss. 522 and 517 directing 
restoration of the bungalow and 
its contents to the party thus 
forcibly dispossessed. Ahmed Ali 
V. KjEENOO Khan (1908) I. L. R. 

36 Calc. . . • ‘ » 45 

Rivision, Criminal: .S'er. Pbactice . . 643 

Revival of Complaint : Bee Comflant 414 

Revivor of Judg'/iient : See Limitation 
Act (XV OF 1877), Sch. II, 

Abt. 180 .. .. *. -• 543 

Right of Private Defence : See Rioting 296 

Right of Private Defence : iSee Riot- , ^ 

TNG ■» * ^ ^ \ 82;/, 865'.;': 

. 336 


Right to Possession : See ■ 

Right tO' sue, survival of— 

of suit — Civil Procedure Code 
(ic« r of 1908) Order XXII, 
jPuU l—Applimtion for Probate 
hy Hxec7ilor~---Dmth of 
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ilgiit 10 sue, swfival ef-- concM. 

: Application for Letters of Ad- 
mmistraiion in same suit^ bp 
Legal Represenptive of Bcrecufer* 

■ ■ Oil an application by a sola 
..axeeiitor for grant of probate, 

. caveat was entered, and tbe 
. matter was set down as a con- 
. tentious cause. Fending the hear- 
ing, the executor died. There- 
upon his widow and legal re- 
' present ative applied to hai'^e her, 
name substituted for his, and 
to have ■' the petition for probate 
, amended by substituting a prayer 
for letters of administration with 
copy of the win annexed, in 
place of the prayer for probate. 

Held 9 that the application must 
be refused, as the right to sue 
had not survived, and the snit 
had abated. vSakat Chanoua 
Ban..ekjee ' : ^ NiVxi' Mo'han 

BANKTfjEE (1909) I L. B. *M\ Calc. 

Rioting — Common object esiahUshed 
different from that laid in the 
charge— -Common object not to en- 
force^ hut to maintain the actual 
enjoyment of a right— Eight of 
private defence — Excess of that 
riqht — Fenal Code {Act XLV of 
1860) ss. 103 (4), Ml (4), 147, 

323 and 32 L It is not a general 
proposition of law that a convic- 
tion under s. 147 of the Penal 
Code cannot be supported when- 
ever the common object, as 
stated in th© charge, is not pre- 
cisely made out. The question an 
each case 'is whether the common 
object established agrees in essen- 
tial particulars with that laid in 
th© charge. Wiiere the common 
object set oait in the charge was 
to assault the complainant and 
his party, who were cutting the 
paddy oi their land, and there- 
by to forcibly oust them, but 
the common object established 
by the facts found by the Ses- 
sions Judge was to maintain 
possession of the land by th© 
accused : — Held, that the com- 
mon object in the charge had not 
been substantially made out, and 
that the conviction under s. 147 
of the Penal Code was, there- 
fore, bad. Where the accused, 
who were found to be in posses- 
sion of th© disputed land, went 
upon it in a large body armed 
with lathis, |>repai‘ed in antieipa' 


Pact., 

Rioting-- eontd . ' 

tion of a Oglit, and when? reaping 
the paddy grown by them, when 
the complainant party came up 
and attempted to cut the saiiH% 
whereupon a tight cum red, and 
one man was seriously wounded 
and died subsequt?ntly 4WI, 
that on th© facts established, the 
common object was not to en- 
force a right or supposed ridit but 
to maintain undisturbed the ac- 
tual enjoyment of a right, and 
that the assembly was not, there- 
fore, uniawfiil tinder s. 141 (4). 

Where one accused, under the 
circumstances, caused shnple hurt, 
and another, a fracture of the skull 
which ended fatally Iffir/, that 
the former was within his right 
of private defcn«!e, but that the 
latter had not provini facts bring- 
ing the ms© niider .s. 103 (4)» 
SitAJiT Mauto i\ Kkperok, 

(1909) L L. B. 30 Calc. .. ,, H65 

Eight of pmatc 

Use of excessive violence by some 
members of the assenMy — -Ees'pon- 
sibiliiy of other members aniU- 
nmng in U, and aidimj and abci- 
ting — hidian Fenal Code (Act 
XLV of 1S60) ss, 99, 147, MS 
and 326, If the accused are jus- 
tified in resisting the theft of the 
crops, they cannot 1)© eonsiden*d 
as members of an unla'^rful as- 
sembly, with the common object* 
to assert a right to th© disputed 
land and crops, ItC'Caus© sofiu? 
members thereof may liavo 
exceeded the right of private 
defence ; but if some? of tlie mem- 
bers continue in it, after tiio 
others have exceeded th© right by 
the infiletioii o! unnecessary vhv 
lence, and aid and abet the latter, 
they also must iw? eoiisiclercd m 
having exceeded th© rich!. In the 
matter of Kake M undie, 10 C I.. 

B, 278, referred to. Wh(?ra th© 
accused, throe of wJionj were 
armed with a sword, a garma 
(scythe) and a hharvia (ir^sn- 
shod stick) respectively, and the 
rest with lathis, went in » largo 
foody to a cariam dispiittMi land, 
where th© labourers of Bi© oppo- 
site party uero nmping: Home 
mmouri crop and attacked then't, 
fatally wounding one and severe- 
ly Injuring another, it was held t 
that th© accused who ortkawl the* 
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attack, and those who used the 
swords ffarma and lohanda had 
exceeded the right of private 
defence, and so also the others, 
who continued in the ixniawfai 
assembly thereafter and aided aiid 
abetted the former. Batjkath 
liHAJsiuic Emferou (1908) I. 

L. B. 30 Calc. . . . . 296 

— — ^-^RhjM of Primte Depjnce-^ 
Protmtion of ZemindaPs rigM io 
properiy-^Szaessive hurt hy one 
tmm^ier of an unlawful asseynhly 
— 'Oriminal liahiUty of tlis other 
niemi)ers thereof^Penal Code 
{Act XEfV of 1860} es, 147, 

Where the tenants were found to 
lia \-0 held their lands on the 
hniai system, under which har- 
vested crops should be taken to 
the village kimlihan, but it 
appeami tiiat they went in a 
large body armed with 
lathis with the avowed intention 
of removing tiiem to their own 
houses, and were making up 
the crops already cut into bun- 
dles, whereupon the zemindars’ 
watchmen remonstrated and a 
miinbcr of their amlas went to 
tlie spot armed with lathis and 
swords and a fight took place, 
owing to the interferenco of the 
leader of the tenants, in the 
course of wiiich some of the 
tenants received slight incised 
wounds and one of them a severe 
one iiiflietod by one of the ac- 
cused, and where it further ap- 
peared that the zemindars’ people 
bad, four days before the date 
of tlw oceurreiioe, sent an urgent 
apjxoal to tlio police for protecjtion 
against a serious breach of the 
peace which seemed imminent : — 
iJfM, that, inasmuch as tho com- 
mon object of the accused was to 
protect tlio zomindars’ right over 
tho crops, and there was no spe- 
cific finding by tho Sessions 
Judge that their intention was 
to iwo more force than was ne- 
cessary or that they had in fact 
used excessive force, they acted 
in the exorcise of tho right of 
private dcfonco and wex*e not 
guilty of rioting. Held, also, that, 
as thorn wm nothing to show 
that the griovoiis hurt caused 
by one of t4ic licensed was not his 
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own individual act, the others 
were not guilty under ss. of 
the Penal Code. Each case of tlxis 
kind must be decided onitsosvn 
particular facts. Baifnath Dha- 
nuh v. Mmperor, I. L. R. 36 Calc. 

296, distinguished. Rah Khela- 
WA2T SlKCH V. EmPEEOS {1909^ 

I. L. R. 36 Calc. .. .. 827 

— -’’—^Common object of unlawful 
assembly— Necessity of express find- 
ing on the point by the lower Courts 
in their jtidgments — Criminal 

PtoedfUere Code {Act V of 1898) 
as, 367 and 424, Indian Penal Code 
{Act KLV of 1860) ss. 141 and 
147. Wlxere the common object of 
ah unlawful assembly was stated 
in the charge to be to enforce a 
right or supposed right, and 
there was no dispute as to tho 
common object in the lower 
Omirts, which did not, therefore, 
discuss the question or come to 
any express finding in so many 
words on the point it was held 
that they had impliedly found 
the common object, of the 
assembly to be the same as stated 
in the charge, and that the 
accused had been in no way 
prejudiced. v. Queen- 

Empress Pm, 22 Calc. 276, 

Poresh Nath Sircar v. Emperor, 1. 

L. R. 33 Calc. 295, distinguished. 
Dasabathi I^Iahapatra V. Raghu 
Sahu (1908) I. L. R. 36 Calc. 158 
Risk, exception from s See Marine 

IlTSURAKCE 516 

Bmi cess, property :S 0 f«l' for arrears 
of : See IIiNDU Law-Legal 
Neoesscty ^ * . ' ' ' 753 

Sale : .See BxEGmmin : ' . . '/ " , 422 
application' to : set^ aside •, See ' ; : 

SALEIiTJSXECUTION' .. 654 

hy Oonrt linder niorlgage decree' : 

See Sale . . ■ . . : ; . . ^ ■■ ' ' 323, 336 

— — ^Eecree— Execution of decree — 

Sale by Court under decree on a 
mortgage — Misrepresentation by 
auctioneer, an officer of Court — 
Contract Act (IX of 1872) ss, 

18 and 19, Exception — Bid made 
under misapprehension caused by 
such misrepresentation — S'wit to set 
aside sede- — Purchaser of worthless 
equity of redemption — Reference 
of the matter to the CourP^ 
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CinU Procedure Code {Act XI¥ of 
1SS2}, a 306, A Bale of^ mort- 
gaged property in exeeiition of 
a decree wse condiieted by two 
officers of the Court, one a chief 
clerk and officiating bailiS and 
ohe other his deputy, the 
assistant bailiff, who acted as auc- 
tioneer, The latter^ read^ a 
proclamation of sale in English, 
a language not understood by 
the native bidders present, which 
stated that only the interest of 
' the judgment-debtor was for 
sale. Being asked by a native 
present to ' explain the terms of 
■ the proclamation, the • auctioneer 
made a statement in Hindustani 
to the effect that “there are foiw 
mortgages ; on this account there 
is a sale by order of the Court, 
the title-deeds can bo seen at the 
Begistrar’s office,” from which 
the plaintiff, who easually 
attended the sale, was fed to 
believe that the property was be- 
ing sold at the instance of tlie 
mortgagees and free of ineum- 
branees, and he bid for the pro- 
perty which was knocked down 
to him for a sum nearly equal to 
its full value. After the sale he 
discovered that it had been sold 
subject to mortgages amounting 
to more than its value, and 
that he was the purchaser of the 
equity of redemption, which was 
w^orthless. In a suit to set 
aside the sale on the grtjund 
that ho bid for the property 
under a misapprehension ca^ised 
by the misrepresentation made 
by the auctioneer, the Ap- 
pellate Court in India held that 
there was misrepresentation under 
s. 18 of the Contract Act (IX of 
1872), but that the case fell 
within the exception in s. 19, as 
the plaintiff might with ordinary 
diligence have discovered the 
truth, and dismissed the suit. 

Heldf by the Judicial Committee, 
that in sales under the direction 
of the Court it was incumbent on 
the Court to be scrupulous in the 
extreme and very carefid to see 
that no taint or touch of fraud 
or deceit or misrepresentation is 
found in th© conduct of its minis- 
ters, Here the plaintiff bad been 
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] misled by tiic aecteciitoci agents of 
; ■ th© Court which could not tinder 

j . such eireumstanees enforce agiunst 
j Mm so lEugory and uiicoiia'ieu- 

I ■ fcioiis a bargain the sale to the 
I plaintiff WHS shown to im 
j also, that the plaintiff had no 

i means of discov€?ring the truth, 

I ■ while the sale was going on, and 

j ■ he was Jimtitied in rel.v- 

j ing on the statement as to th*' 

j, property %vhirh was behig sold 

; made by the auctioneer. The 

; 6Xf»ption in s. 19 of the Contract 

'Act. had no application to the 
i. ease. Eeldf further, that the 

^ . ■: Chief Clerk was right in referring 

the matter to the Court, and in 
not proceeding under s. 3Cll of tfie 
Civil Procedure Code. 

Habpeeinic (1908) L L, B, 

■ ' 36 Calc , , . , ' . , 

- — -^JD^erre- Exeeuikm of deertff-— 
Suk urakr decree o«. mortgage — 
S.nhsefimnt appiai frotn umrigage 
I decree tvMen Appedate. (kmri akend 

I . ■ decree by inercamny the miomU 

and eziemUng thm for 
bti moriifagor8--Effict of appeiiaie 
. decrei' on the mie -^Pvjht 
■ sion — A pplimtion by mortfmtpr 
■ for restoration to possesskm^ Limits 
ationr^Cimi Frotedure Code (Act 
XIV of m2}, .m .241 ami 3!m 
Former order (iinng posmssion to 
nmrtgwjees, Th© appellants, who 
were mortgagees, oii 20th Becem- 
her 1900, obtained in a suit on 
their mortgage in the Court of a 
Subordinate'* Judgo an ordinary 
decree for sale of th© mortgaged 
pro|3erty, and, fwiiding an ap|K‘i.ii 
by the apptdiaiits on the griwnd 
that they were entitled to a Inr^eer 
amount than had iillowial 

them by the deereo, the mort- 
gaged profXTty wi'iS sold on the 
application of, and piirehastal 
by, the appellants, and they were 
put into possession under an order 
^ of the High Court, dated IHth 
'■ April JIlOI. On tin© appeal from 
the decree of the, Subordiimto. . 
Judge, the High Court, .on 27th 
Janiiary 1904, made a deea»e for 
sale conditional on the payment 
by the respondents, th© mort- 
gagors, of an increamx! amount 
within Hsx months from the diito 


PaG!'! « 


4 


3S3 




QEmEAL INDEX. 


Page., 

of tiie appellato decree. The re-' 
spondents, who had already un- 
successfully taken objections under 
as. Sil and '244 of the Civil 
Procedure Code to the sale being 
eonfimied,. then^ made an' appii^ 

, cation under s. 244 for restoration, 
to possession on the ground that 
the High Court had by its decree 
on appeal so modified the decree 
of the Subordinate Judge as to 
render the sale under it illegal. 

The Subordinate J adge held that 
the application was not one within 
the purview of s. 244 j that it was 
barred by limitation i and that 
the dmrmot the High Court did 
sot ■ Jn validate ' the sale, and 
dismissed the application. The 
High Court on appeal, holding 
that the application was rightly 
made under s. 244, and u'as not 
barred, and that the sale under 
a decree, which was subsequently 
substantially altered on appeal, 
could not be otherwise than bad, 
i’6\msed the Subordinate Judge’s 
decree, and directed tlmt posses* 
sion should foe restored to the 
respondents, bat refused, to dis- 
turb the possession of the appel- 
lants pending the appeal to His 
Majesty in '"Council. HeM, by 
fell© Judicial Committee, that the 
decree^ of the ^ 'High Court was 
incons.ist©]nt with its order of 18tli 
April 1904 giving the appellants 
possession, against which no ap- 
ical had been brought, and wliieh 
could not be treated as null and 
void ; that to allow the respond- 
ents to take advantage of the 
error in tlie decree of 2ifch Janu- 
ary 1904 would entail expense 
and delay ,* that the merits of the 
were not with them, and 
they bad not offered to redeem 
the prof> 0 rty. Their Lordships 
therefore flllow*ecl the appeal, and 
restored tl'O decree of the Subor- 
dinate Jidge. Ram Go LAM Sajbtj 
V, Raksati SnroH (1908) L L. 

1130 Calc. .. .. .. 33S 

Sili In tmmtlm---App!k^Uon to sa 
addB mk--Limiiaiion'--Ft and — 

0 / pao/— Il7ia^ to prove ' 
exact! •'■-Linnittttion Act (XV of 
IS77} », i.l TOien a suit or ap- ■ 
plication is, on ^the ^faee of it, 
barred by Mniitatioii, it is for the 
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Sale In Exeeallssi—cowcR 

plaintiff or applicant to mtkif ' , 
the Court of circumstances which 
would prevent the statute from 
having its ordinary ©Sect. In th© 

Case of an application for setting 
aside a sal© in execution, where 
the petitioner relied upon the 
provisions of s. IS of th© Limi- 
tation Act, 1877 : — Held, that 
it was incumbent upon him to 
show that not only had h© no 
knowIed; 0 © of th© sal© until some 
date within three years of his 
application, but that he was kept 
from that knowledge in th© manner 
and by th© act of the persons 
specified in that section. Piiwa 
CHAADSi t\ AJSUKUL 

Biswas (1909) 1. L. R. S6 Calc. 654 
Sale ©f C^oecls by Deseriptiesi s See 
COKTKACT .. .. .. .. 736 

Sale ©f Immoveable Property i See 
Estoppel .. . . .. .. 920 

Sale of liisolfents’ Estate S See Offi- 
cial Assignee , . . . , . 990 

Saltpetre — Monopoly — Manvfaeiure--^ 
Begtilation lY of lS14-—2jJffeot cn 
the monopoly. Th© abolition of the 
monopoly of the East India Com- 
pany to the manufacture of 
saltpetre by Roisulation IV of 
1814 was not intended to afiect 
the right of a purchaser of the 
monopoly to realize his dues either 
in the shape of royalty from the 
manufacturers or himself to manu- 
facture saltpetre, to the exclusion 
of ah other persons or proprietors 
of land in the nimalssayar mahal 
The right to grant license and 
realise royalty would not be 
inconsistent with the abolition of 
a monopoly. Golab Chanb tf. 

Janki Kobe (1908) I. L. B. 

36 Calc. 4. .• - , Ml ■ 

Samfeasidba-nlraaya Fata' t Will, ^ \ 

Sanction for Frasecaticii, terms of— : 

Petfiiry, assignment of — Charges 
relating to several false ^ statements 
in the same deposition — Mis- 
faindcf^— Beading deposition to 
mtrnss in the presence of a pleader 
for on© of several accused — Inter- 
preter,, omission to^ ad'minister Oath , \ 
to--^AdndssihilUy of Deposition and 
proof of Statement of the WBijms 
■ on '' a.stdiseguent trial for Ferjziry 
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'Stiioliiii fisr "Pr0sec«tifit| fer»s ■ 

““-CHmfttol Ffmedure God& {^cl 
F 0f 1898} m. 1.95 tl {4|. 

360 cl ■ill and $S7--Bmal Code 

(Act xm of iscm 8- 103--- 

Oaths Act (X of 1873) ss. 5 (b), 

13^ Altiioxigli B, 195, ci {•^h ' 
does not in express terms render 
an sidslgnmant of j^erjnty 
necessary, the application ; 
sanction and the order gi'anting 
it, in respect of statements ^ con- 
tained in a lengthy deposition, 
should specify the parfcictdar 
statements alleged to be false, 
hnt the omission to do so is ^ 
defect cured by s. 537, unless a 
failnre of justice has in fact been 
©stablished. '^Vliore the alleged ■ 
false statements were not set 
'©ut la the ' order of sanction but 
Were specified in the application.' 
for it and also in ■ the charges . 

' subsequently framed HcM, ^ 
that the accused was not pre- 
judiced by the omission in th© 
sanction. Bahcant Singh v. Umed 
SingK I. B. 18 All. 203, 

Queen v, Kartich Chunder BaMar^- 
9 W. R* Cr. 58, Qtiein v. Odbind 
Chunder Qliose, 10 W. B. Cr. 41, 

Queen v. Boodhun Ahir, 17 W. 

B. Cr. %%:ln re Mmn Amhaidas 
I, I4. B. 19 .Born., 362, Goher- 
dhone OhoioJcidar v. HahibiiUah, 

S' C. W. ' N. 35,. and Queen v. 
Boonder Mohooree, 9 W. B. Cr. 

■ '25, referred to. The making of 
any number of false statements 
In the same deposition is ^ one 
aggregate ■ ease of ■ giving.. 
false evidence, and such charges 
cannot be multiplied according 
' to the number of false statement 
contained in a deposition. 3Iad» 

H. O. Fro., M May 1871, 6 Mad.. 

H. 0. XXVII, followed. Section 
360 (1) is sufficiently complied 
with if the deposition of a witness 
is read over to him in th© presence 
o! a pleader for one out of twen- 
ty-seven accused. A d0positlo.n 
so read over is admissible against, 
th© witness on his trial subse- 
quently for giving false evidence. 
KamatcMnathan Cheity v. 
peroT, 1. L. B. 28 Mad. SOS, 
and Mohendra Nath Misser v, 
JSmperor, 12 C. W. N.^ 845,: 
distinguished. Th© omission to 
administer an oath to an inter- 
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Saiieiosi far Proswutteii, lirws af— coiwIA 
: prater, under a. 5 {»!) of the Oaths , . : 

Act {X of 1873), dues not, by 
■ reason of a 13, render the evi- 

. deuce of A witness whose evidem'C 

. was interpreted by him in- 
admissible against the latter y>n 
his subsequent trifil far giving 
' ; . false evkience. dli© only 
''..of the omission B to make it 
incumbent on the prosecntioti to 
prove tl.'c aeesimcy of the 
translation. Queen \\ Hmmndoy 
Ckuckerhuify, 26 W. R. Cr 19, 
approved. Rakijal CitAxmiA 
Laha t\ EMPKiiOE (19091 L L. 

E. 36 Calc. . . . . . * . . 808 

Scleater : See Dogs, iiqurv b\\ 

WUmOUT PROVOCATION » , . . 1021 

Scire facias : See Limitation An?, 

ScH, II, Art. ISO . . • . 543 

Searcli far Arms s See Tukstass . . 433 

Searcli- Warrant : See Trespass . . 433 

Sscretary af state, llaillltf at : See 

Master anb skbvant . * 647 

Seciirltf far Oasts ©f Respaadtal ; See 

Frivy Counctb Apfeal . . 653 

Separatlan In Estate s See Hinbit Law 481 

Settleil Estates : Sec Jiioi Cultivation 1 

Setting aside Sale, appllcati0ii f0r— 
Ayreemeni triih a eo4esn'e of 
pidymeni-debtor and ike decree- 
hoMer—Disstfoding purehmer from 
Procedure Cofk (Act 
XIV of mi) s$. 144, 311 An 
aga^ement with fclio coAemm fi! 
til© Judgment-dcbfcor and 
decree-holder that he would 
purclusao the pro|>erty and then 
sell it to tlie co-les'?ec for the 
amount of his decree, in mmei- 
quenee of which tite codesHcu re- 
frained from bidding at t!ie «sle,, 
is not by itself '* sufficient to 
vitiate a sale, Mahomed Mira 
Katuithar \% Saevmi Tiimja 
Paghimadka Copalar, I. 1./ JL 
23 Mad. 227 ; L. R. 27 1. A. 17, 
©xplainod and followed. Woopem 
dro Nath Sirmr v. Brofemim A^ik 
Mitndtd, I, L. E. 7 CaIc. 346, 
dfetinguishixL Satise Ckanbiia 
Mbehbejes p. Fortee (190HI 
L L. R, 30 Csic. . . . , , , 226 

Slialaltslllp i See Msmv Law* , , 975 
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Sonlliai Ssttitoeiil Re- 

goMon, ill at 18T2, s, B: See 

- -Tbansfee of Peopebty Act 

{lY OF 1882) ss. 83, 84 . . .. 840 

Special DIarfs ©opy of statements re- 
eerieil In ; See Witness . . 560 

Speclic Perfar malice : See Lease . ' '675 ^ 
Speeiie, , Relief Act (I ®f 1811) s. A2 

See Paetitiok . . : , . , . 726 

- — ^ g, 45 - 

See Caxcutta Coepobatiok ... 671 

— ^ g, 45 . 

See Lease „ , . . . . 271 

^ 57, 

IliliS. (i) 2 See CoNTBACT . . 354 

Spes Siiccesslanis See Hindu Law . , 481 
Sraclll' Ceremeny : See Hindu LaW' — 

... Leq-^id Necessity .. 753 

Stainp Act (ii of 18SS) s. 52 (a), Sell. 

1, Art 30, Exemption : See 
STiMP-DUTY .. .. .. 645 

Stamp -illty — Meftmd of Siamp-dui^—- 
Stamp Act {II of 1S99) s. 52 (a), 

SeJh 1, Art 30, Exemption — ■ 
Aitormy — Entry on Boll of 
Advocoies, B, who had been en- 
rolled m an attorney of the High 
Court of Calcutta and paid th© 
requisite stamp-duty of P^s. 2'50, 
waa subsequently enrolled as 
aii advocate of the same Coi.irt 
and paid a stamp-duty of Rs. 

500. On an application by B 
for a refund of the latter stamp- 
duty, by virtue of th© Exemp- 
tion to xlrticle 30, Schedule I 
of the Indian Stamp Act of; 

KSIH) : — Held, that exemption 
could bo claimed and that th© 
stamp-duty of Rs. 500 should 
fao refunded. In re ,R. Baxteb 
( 1900) L L. K. 36 €ala . . . . 645 

Statements rceordcil if Foliee in 

Special Diarf : See 'Witness . 560 

Slrtapr la Pcssessioa : See R.ECEmsE 713 

Slli -ttaaal : See Sufeeiob dandlobd 256 

Syceesstoi Certiicatc l See Debt . . 936 

Succession Certificate Act (VII §1 1889) 

S, 4 : Set Debt '936 

Siiccessloa Oerllficaii;, casts ©I : See 

Hindu LaW'““Li-:oal Necessity 753 

lull: S«.‘TB«sr,\SR .. 28 

Ittitfir iaad i JcKijuni-TioN , ' 59 


PAaE„ 

Siimmarf Frcceeilng : See Insolvenoy' \ 48f 
Sumaiaff Jiirlsciiction : i^ee RBOEiwa ; 62 

Suiltinarf ^ Trial — Jurisdiction — Eacts^ 
determining jurisdiction to try 
summarily-~-Cfimmal Procedure 
Code {Act V of 1898) 260-- 

Distraint, legality of — Porm of the 
distress warrant-— Bengal Municipal 
Act (Bengal Act III of 1884) s. 

122. It is not the complaint alone, 
which determines th© jurisdiction 
of the Magistrate to try a case 
summarily, but th© complaint 
and the subsequent examination 
of til© complainant taken together. 

Where it appeared from the com- 
plaint and the sworn examination 
of the complainant that th© facts 
amounted to an offence under s. 

186 of th© Penal Cod© : — Held, 
that the Magistrate had 
jurisdiction to try the case 
summarily. Bishu Skaik v. Saber 
MoUah, t L. B, 29 Calc. 409, 
referred to. Where the distress 
warrant authorized the distraint 
of the moveables of the defaulters, 
wherever found within the 
Municipality, or any other 
moveables found ulthin the 
holding specified, it was held that 
the Tax Daroga was justified in 
attaching goods proved to belong 
to the defaulters, which were 
found mthin the municipal limits. 
Fanindba Nath Chattebjee 
V, Empebob (1908) I. L. R. 36 


Calc. .. .. .. .. 67 

Summons Cases, trial of 2 See Jubis- 

DICTION .. .. .. .. 869 

Supremo Courts’ Officers Act (X¥ of 
1848) SS. 1, 2 s See Official 
Assignee .. ... .1 990 


S uperi or La tiefi Bti— Sub-tenant — Bengal 
Tenancy Act VIII of IS85) s, 85. 
As long as the interest of the 
tenant from year to year is not 
put an end to, the superior land- 
lord has no right to eject the sub- 
lessee, who is not his raiyat ; and 
the sub-lessee can maintain a suit 
for possession of the land, from 
which he is dispossessed by the 
superior landlord and a tenant 
■■ of his, who is not the lessor , of 
the plaintiff. ■ Section,: ' 85 of ^ ,the; 
Bengal Tenancy Act interpreted. 
Gopal Mandal v. Eshan Chimder 
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.Siperiof Laaiiiiri— c<?nc/<i ■ .; 


BrnnefieCf .1.: L* B. 29 Cal& 148, i 
, , md Maian Chandm Eap^di v. . 

. JaM^ Kmrikar, 6 C. W. K- 377, 
..©xplaiaed and foEowdd4 Bfikani 
MuMul '¥* SawdaKant Mund-id^ 

, I. L, E* 26 Calc. 46, Emel 
Sfieikh V. Keramuddif S C. W. 

\ M., 916; Mmngaiii Mumlul %\ 

■ Bhymim Charan DuU^ 0. W. B.- 
919, and BmaratuUa Mtmdnl r 

V. Kmirunm&sa Bibi, 11 C. W. K. , . j 

190, held inapplicabla. Tamijtom ? 

t7. AS5GAJR Howladab (1908) L B. i 

R. 36 Calc... , .. .31266 

SuretleSg lialifity af - See BAn.-BONn, 

fobfmtcbb' 01* ... .. 749' 

Surety Band — Liability of , Surety on 
forfeiture of bond by Frincipal 
•----Eecovery of armunta of bonds ■; 
from both Frineipal and Surety — 
Criminal Procedure Code (Act F 
of 19(Jb) @* dldf and &ch» P , 

Form XI* Upon, the forfoitiir©' ' 
of a bond by a person to keep ■ 
the peace for a term, the surety 
Is liable to pay the amonnt speeifi- ^ 
ed in his bond in addition to 
thO' penalty paid by the principal. 
Mmperor v. . Ega Kmng^ V* B. 

E. 3i;' 2Cr. L. J. Ind. 463, 
.dissented from. The requiring 
a surety to such a bond is not 
to ensur© the recovery of the 
■.object' of amount of the bond 
from the 'principal, but to .serve 
as an additional security for his 
keeping the peace. QueeM-'Empresa 
V. Muhtm Bakiwh, 1. L. R. 20 Ail. 

206, referred to. Saliobam Sinoh. 
t’, Embbbob (1909) I. U B. 36 
- . ,Caie. «. .. ... . .. 56'2 : 

Surety® liai^iiity ©I : See PsisiTioPAn 

smmT^ . . . • • . 626 

Bee Stjbety bond 56-2 

Sprflilng Defew^aul mi Plaintiffs, 
agreement between ; See Legal 
Eepbesemtativk .. ..418 

falak : See Mahomebajst Law. . . , 184 

Tleft— On«ii«a^ Breach of Tmet^ 
Moveable or Immoveahe Property-^ ' 
EniruBtmmt of land with standing . 

Crops — CtiUing and disposing of 
Crops — Penal Code {Act XLf of. 

1S60) m* S79s ids* Where certain 
land on which there was a standing 
erop of paddy was entrusted to the 
accused to take ear© of and waleh 


. till the paddy wm ripe when tlit^y 
were to give notice to tho factory 
people who would r^ap it ffeM, 
that by cutting the crops them- 
solves and dispoaing of the same, 
the accused were guilty of tlieft if 
not of criminal breaeli of trust. 
Juqdown Sinim v. Qucin- Empress 
I t. E. 23 Oiie. 3T2, and Reg* \\ 

# Girdhar Dkarmdm, 6 Bom. IL 0. 

33, disringujshcci Quieft'Ent" 
press w BimgH*, Ratrinlai’s Unrep. 

Cr. C 92S. followed. Boiga 
TBW'AJR xr. Bmi^eecr (1909) L L. 

E. SB Calc... .■,. ,, ■ ■ .'. . 75S 

Title — Giii-^.Evidence of rt»—- C?i/is 
made orally by propmeior of Bttia 
Eaf to Ms daughter at htr mar-' 
riage — Condition aiiaeked to fftji 
— St^bsequent deed tiith rmitais 
confirnimg giji^ Suit by smemsor 
m tide of donor agaimt hmhmd 
of ^nee for posaesmon of mbpet 
of gift- DojiePs power of aiicna- 
Him fo prevent gift devolving on 
hushaml* Fho question in this 
case was wdiether th© appehiint 
or the respondent was entilied 
by inheritance to a v-illage tli© 
subject of a gift said to liava 
been orally made by a predecessor 
in title of th© respondent to his 
daiightet on her maniage^ to 
the appellant in ISOS, for posses- 
sion of which til© respondent 
sued. Her case was that the 
gift was subject to the condition 
that on the death ol tlio donee 
without issue (which t^vent had 
occurred) the viliago should revert 
to the donor and his heira : and 
she relied on an ekrarmima 
executed by the donor hi 1883, 
when the dorieo was sc|,»amteci 
from the appcilant and was an 
inmate of her father's house, by 
which deed the alleged condition of 
the gift was recited and coti- 
firmed. The defeneo sot up by 
th© app^eliant wm that the viMag# 
had Iw^an given to hini at the 
martiago for the beneBt of 
himself and his wife, or, in the „ 
aitornative, thaij, if it wus given 
to his wife, ho took it m her 
heir. Th© Subordlnato Judge 
found on tho ©videne© that the 
appellant and r«|>o!ideiit both 
failed to prove any oonditioa 
attached to the gilt, but thi^s 
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Title— 

. inasmucii ;' as it was commo,n 
: grooad tiiat; there was a gilt to the . 

daughter, it ' must be presumed 
, to have been an absolute gift, 
and, , , the. : appellant was 
entitled ' ■ as her heir. ■ Eeld, ■ by 
the Judicial Committee, that ' 
the High Cotirt . , was right in 
, TOversing that decision, because, 

, ; if the gift of , the village , were 
absolute in favour of the daugh- 
ter, she had, on the evidence in 
the case, by the subsequent 
deed of 1883, agreed it should 
at her death revert to her father 
and Ms heirs. Sham SHiVENDija . 

Sahi t7. Jahki Hoeb (1908) 

L L. B. SeCalo. .. - .. 311 

Title, denial ©t Lancilord’s : 8&e Lakd- 

ix>EB AMB Tenant. . . . ' 227 

Tolls — Dispute concerning the right 
h collect market tolls and not the 
possession of the market land — 
Possession under ekrarnama as 
agent of co-sharer for collection of 
tolls and division of profits^ 
Jurisdiction of Magistrate — Cri- 
minal Frocedure Code {Act F of 
189 S) s. i JJ. Section 145 of the 
Criminal Procedure Cod© does not 
apply to a dijBpute relating to the 
rights of co-sbareus to collect tolls 
in proportion to their respective 
ahares in a hat and not to the pos- 
session o! the hat itse.lf. Where 
one of two co-sharers was enti- 
tled under an ekrarnama to collect 
the tolls of the whole market and 
to dhdde the profits with the 
other co-sharers at the end of 
the year, and the lo^e of the 
latter attempted to collect his 
lessor’s share independently : — 
i/eW, that the Magistrate had no 
jurisdiction to take proceedings 
.■under ■ 145 • in such a case." j 
A Magistrate cannot under the,^ i 
section determine the method 
by which the possession of the 
parties is to be exercised or the 
agency by wliich the party in 
possession is to^coileet the profits '... . 
of lancL Nrilta Gopal 8ingh ? 

V. GMndi Charan Smgh» 10 C. W.„,, 

K« 1088, followed. Sri Mohan .■ 
Thakur v Narsing Mohan Thakur^ 

L JU B. 27 Caic. 259, distin- 
guJshed. Tarujan Bffm v* Asam- . 
uMi Befaiif 4 C* W. 426, ' .. 


.Page.' 

Tolls — comld, 

. refeited to. Akaloo. Chandra' Das ' . 

V. Mohesh Lai (1909) L. L. B. 

36 Calc. .. .. ., 986 

Tort : See Limitation ' 141 

Trade-libel ; ^ec Libel 907 

Transfer s See Jurisdiction . . 869 

Transfer ®f Oase s . See Obiminal 
Pbocedube Code (Act V OF 1898) 
ss. 145, 192,529 .. .. ■,,, ^70 

Transfer, grounds of : See Transfer 

OF Cbtbiinai. case ... • ... 904 

Transfer of Criminal Gas®— 
Grounds of Transfer — Opinion 
arrived at in another hut similar 
case on other evidence — Bias — 
Criminal Frocedure Code {Act F 
of 1898) i s. 626. The doctrine 
that a reasonable apprehension in 
the mind of an accused that 
he vrili not have a fair trial is a 
suJ^cient ground for transfer is 
sound, but in applying it regard 
must be had to the circum- 
stances of each case. The mere 
fact that in another case, on 
other evidence, the Judge has 
come to a particular conclusion 
is not in itself a sufficient 
ground for transfer. Asimaddi 
V. Govinda Baidya, 1 C. W. H. 

426, referred to. Rajani Kanta 
Dutt V. Emperor {1909/ 1. L. E. 

36 Gala .. •• .. 904 

Transfer of Property Act (l¥ of 
1882) ss. 2 Cl. {c), {d) ; 111 cl. (c/): 

. See Mbrobr . $02 


ss 3, 6 (e), 130: 

'See 


Assignment . . 

m m'. 

345 

— s. 54 : See Estopped 
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— -SS. 83, Blit— Deposit made ■ in. 
full discharge of mortgage hond< 
— Withdrawal of money hy 
Eeceivdr as agents of mortgagees—^. 
Withdratml mthout foUomng\ 
the provisions prescribed hy the- 
Act—Frincvpal ' and ■ Age/nt—-. 
Sonihal Fergunnahs Settlement 
Begulathn III of 1872 » s. 6, as 
amended by s, 2i of Megulaiion; \W 
of 1893r eonstrucUon of m to 
amount of interest recoverable on. 


hi 
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Transfar "if Pripertf ' Aet {If, if 

bond — Interest premously paid ^ 
debtor whether to M tdkm into 
mmunt in making dceme. On 2*7th 
July 1SS5 a simple mortgage bond 
for Bs. 34,000 providing for 
interest at 18 per cent, per annum 
and on default in payment com* 
pound interest at tne same rate 
was executed by a debtor, now 
represented by tbo respondeat® 
in favoTir of on© of a firm of 
moneydonders, tbe trans* 
action being admittedly gov- 
erned by s,, 6 of the Sontha! 
Pergmmalis Settlement Begula- 
tion III of 1872, as- amended 
by Regulation ¥ of IS93. On 
27th -October, 1890, interest to the 
amount of Bs. 23,403-15*6 had at 
various - times been paid and 
that was all that wm due for 
interest up to that date, no- 
thing more was paid until, on 
i7th August 1895, the mortgagor 
being anxious to redeem the 
mortgage tendered to the mort- 
gagee, in full discharge of the 
bond, the sum of Rs. 44,696'0-6, 
a sum fixed, as amounting 
together with the interest already 
paid, to Rs. 68*000, which by s. 
6 of Regulation III of 1872, as 
amended by s. 24 of Regulation ¥ 
of 1893, was the fuE amount 
(being double the principal) which 
the mortgagor- considered could 
be recovered from him on the 
- bond. -On tendering that 
amount th© mortgagor demand- 
ed the return of the bond, but 
the mortgagee, though willing 
to giv© a receipt for the money, 
could not give him th© bond, 
and the mortgagor deposited the 
money in Court under the pro- 
visions of s. 83 of the Transfer 
of Property Act, that in full 
discharge of the bond* Kotice of 
th© deposit was sent to the 
mortgagee, but the money was 
iiot withdrawn until 23rd Septem- 
ber 1896, when a Receiver 
appointed in a partnership suit 
tetwoen' the members of the 
mortgagee's firtii succeeded In 
withdrawing it by some means 
not disclosed, and witlmut th© 
provisions of the Transfer of 
property Act for such with* 
drawais being foEowod. On 7th 


Paob, 

Transfer at Property Act (i¥ tf 

IB82) — ermtd 

February lOW the mortgag©© 

■ and hm partner brought a suit 
.- on the bond for Rs. 33,698-9. m 

which they credited the amount 

■ of Es. 44,596“6*'6 as having Iwn 
^ paid in part satisfiKtion 'Vjf tho 

bond on the day when it \vm 
drawn out, md charged intcrcKi 

■ and compound interest at 12 p-^r 
■cent, on th© entire sum (Ks. 
22359-5) shown to be duo on 
that date. The picas in defence 

■ were s, 6 of Regulation 111 of 
1872 as limiting the amount of 
Interest reeoverable, and th© 

.-deposit under a. 83 of the 
Transfer of Property Act as 
being a full discharge of the biU.ii 
The High Court, cIHrmlng the 
-decree of tho Subord mate Judge, 
held on th© eoastniction of tlio 

■ Ttegulations ^tkafc th© plnintltTs 
having received the principal 
and a sum for Interest equal to 
the, principal there was nothing 
more duo and disiuissod tlio siiiC 
MeMf by tho J udicial Coin- 

■ mitteo, that in the absence of 
anything to show that ha had 
any greater power or autliority 
to withdraw the inoiioy tiian the 
piaintISs themsclvos IumI, the 
Receiver must bo taken to have 
withdrawn it siibjc‘ot to liio 
conditions prescribed by ». 83 
of, th© Transfer of i'*r*»perty 
Act, that is, in full discharge of 
th© bond. Ill© piaintifis were 
-bound: by tho acts' of their agent 
.and could not rely^ upon th© 
Receiver’s default in omit dug 
to perform any of tlko necessary 
conditions, In order to Ciseap© 
from the consequences whicli 
would of necessity have fob 
lowed th© withdraw'al if every* . 
thing prescribed by ih© Act hii 

. -beon rightly don©. K.m Cuakoba 
Mabwasii p, Khshobato Kit^aki 
(1909) L L. R. 3CU:aic. 840 


$. t& TiiiecMf 

/after the time mliowed-* Court 
accepting momg htfm-e $k0 
order mcetpksmr^ 

effect of* A iwrsori, who 
not deposit tli© redamptiem 
money within the time allowed, 
can redeem afteru’ania, l^^foro 
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■ IBAm. 

■ Traiisf ar ■: to ; ' Prapertf Act (l¥ «f 

v ■ ■ i-SS2)— conc^d ■ , 

a jinal.,'. order is made, under 
s. : 0S. of tli 0 Transfer of Property. 

Act. Bbpin BbhabY' 'Shaha v . 
MoKTO,nA Lai. ,■ (1908) 

L L. 36 Calc. ' .. »•' I'22 

Trespass — Bona fideB'—S^ardh for arm^ 
hxf whether executvv^ 

or judicial 'act- - Protection of J iidr 
dal Officers Act (XVIII of .1850) B* 

1 — Statutory powers, of Executive 
Officers y how to'' he exercised — • 
Indian Anns Act {Xt of 1878) 6 % 

25— 'Provision having first record- 
ed grounds of Ms hetiefy ” whether 
mandatory or directory — Crimi- 
nal Procedure Code (Act Vof 1S9S}» 

8S. 94y 95 y 105, 106, 165- 

Search-warrant — Magistrate as 
** Court** — Search by police officer 
— Police Act (V of 1861) s. 4 — * 
Potmrs of district Magistrate 
—^Letters Patent of 1865, s. 20-^ 
Extraordinary Original OwU 
Jurisdiction of High Court 
For some time previous to the 
27th April 1907, there had been 
a Gonsiderabi© tension of feeling 
between the Hindus and Maho- 
inedans at Jamaipur, in the Dis- 
trict of Myniensingh. On the 
27th April a Mahomedan was 
shot by a Hindu, and a serious 
conflict was narrowly averted by 
the Sub~divJsional Offlcer and 
the District Superintendent of 
Police. On the arrival of the 
District Magistrate in Jamal- 
pur, .on the morning of the 
28th April, he received reports 
from the two Offlcers of the 
occurrences of the 27th April., 
and ho was also informed that 
the police had reason to beliCYO 
that- flre-arm« were stored in 
certain cuteheries belonging to 
Hindu zemindars In conse- 
quence, the District Magistrate 
accompanied by the District 
{?upcrintendent of Police pro- 
ceeded to search the eutcheries, 
Under the orders of the District 
Magistrate, the cutchery of the 
respondent was forcibly entered, 
boxes forced open and search 
made* On an action instituted 
against the District Magistrate 
for trespass, it was found as a 
fact that he had acted with per- 
- feet bom §dm : — HeU (Brett J. 


pAafi® 

Trespass— conid 

dissenting), that according to the;' ' , 
principles of equity, justice and 
good conscience, the search 
constituted an actionable tree* 
pass unless warranted by some 
Statute, and in the circumstanceB 
of the case, the search wae* 
warranted by no Statute. When 
Executive OSlcers ar© invested 
with Statutory powers of a 
special and drastic nature, before 
exercising those powers, they 
must strictly comply with the 
proxdsions of the Act which 
created them. The search being 
a general search for arms, was 
not warranted by s. 25 of 
the Arms Act of 1878, which 
required that before making the 
search, the Magistrate should flrst 
record the grounds of his belief, in 
terms of the section which was not 
done. The ’ words having first 
recorded^ the grounds of his 
belief ** in a. 25 are mandatory. 

The seai'Ch was not warranted by 
s. 105 of the Criminal Procedure 
Code, as, in the circumstances 
of the case, the Magistrate was 
not acting as a “Court-*’ The 
search was not warranted by 
s. 105 of the Criminal Procedure 
Code ; that section does not apply 
to a Magistrate, ; a genera! 

search for arms would be governed 
rather by the provisions of the 
Arms Act, than by the provisions 
of the Code of Criminal Procedure. 

The search must be taken to 
have been conducted by the 
Magistrate in his executive and not 
in his judicial capacity, and 
hence he was not protected by 
x\ct XVm of 1850. Per Haring- 
ton and Brett JJ. The issue of a 
search-warrant by a competent 
Magistrate is a judicial act. Hope 
^. Everedy L. R.a7 Q. B. D. .338, 
Alahomed Jaclcaridh ci* Co* v, 

Ahmed Mahomed, L L. B 15 
Calc. 109, and In re Lahhmidas 
Naranfi, 5 Bom. D. R. 930, 
referred to. Clarke y- B eojendba 
Ejshobe Roy Chowbruy (1909) 

1 L. B. 30 Calc 43S 

Court of Wards y powers 

of — Mal-adminutraiion — Court of 
Wards Act {Bengal Act IX of 
1879) ^-f^ProprittoT**— Infant hem- 
ficiary, rmdmrif legatee ^ when 
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Trtspasi— ‘cow^d* : 

, ^proprietor positim 

&f~--Poseefts4i>nr-^GmMnmng ' ^&b- 
pmf‘-~-*Injumtiofir--Cifdl Procedure 
Code (Act XJF of 1SS2) 424--- 

Not'ice of suit, whether neceesarp^ 
where Public Officers aremedin 
individual eapacitpf or mfuficiion, 
sought — dtirisdiciion — Tmimvedble 
property — Acquisition by executrix 
— Trespass nmier order of higher 
official Tliirteeii years having; 
elapsed sine© the death of the tes'- 
tator, and the administration by 
the executrix of his estate, which 
■ consisted’ of immoveable property 
, ill .Eastern Bengal and Assam » 
not being complete, and there 
being a siiggestion of mal-admiiils- 
tration, the Court of 'Wards of 
Eastern Bengal and Assam deelareci 
the infant beneficiary a nunor 
.under the Act, declared its deter- 
mination to take the estate under 
its charge as the property of the 
minor, and dhected that posses- 
sion be taken of the prc»|>erty on 
its behalf. Subsequent to this 
declaration "the executrix pur- 
chased a house in Calcutta for the 
estate and out of the assets of the 
estate. The ofheers appointed by 
the Court of 'Wards proceeded to 
execute its directions, they eoHect- 
' . ed and .appropriated rents, the 
collection, however, being mad© 
in the name of the executrix as 
mutation of names had not been 
effected, and they took over the 
establishment oi the executrix in 
the absence of tlie executrix , with- 
out her consent and in spit© of 
her protest. On a suit being insti' 
toted without notice under s. 42-1 
of the Code of Civil Proeedtue by 
the executrix against the officers in 
their private individual cajjacity 
as trespassers, for a declaration 
of her title aitd for an injunc- 
tion :■ — Held, the Court of Vlhrds 
can only take possession of tlie 
estate of a minor, if he can b© said 
to be its “ proprietor *’ witlun the 
meaning of the Court of l^-'ards 
Act. The residuary let^ateo does 
not become “ proprietor ** until, 
after administration has been com- 
pleted, and the residue ascer* " 
tallied and made over to him. 
The Court of Wards has no power 
under its Act to override the wishes 
of . testators and proprietors 


Trespass— co-ncid 

generally. Tlie Oaiirtv of Wards 
has no power to determine whether 
. there had been mal-ad ministration 
by the executrix, and on its own 
determination to take possasaion 
• ' ■ ■ oi the property vastw! ia the 
■ executrix. Bfal-admmistmtion by 
.'the executrix was no ground for 
taking possession by the Court of 
IVards. In the eireuruKtaneea of 
the case, possession of the e«tat© 

. really remained witli tlie plaintiff 
and there was a continuing tres- 
pass against which the piIaintilT 
was entitled to relief by m%y of 
■ injunction. Section 424 of the 
Code of Civil Procedure has no 
application where public officers 
are suetl not in an admitted official 
i capacity but m individual tres- 
I passers, nor so far as » suit »eks 
;! .for relief by way of injunction. 

I The High Court "may entertain an 
j. action in respect of iir.iuoveRblo 

j .. property, provided a |:Kirtlon of 
|. such pro|xart'y is within the Jiiria- 
diction. It is not nccc'ssary that 
the cause of action slioiild* arihO 
w’ithin th© local liirtits, cr bv‘ 
swciffcaliy with refemim to iJi© 
portion of ‘the prr»|X‘rt;v w'ith'itt 
. those limits. An acquiiitirii of 

j property lor the estate, fay the 

j- . executrix, by purchase out of thi? 

i ■ . assets of the" e^state formed fjiirt 

I -thereof, althourfi the lairehaso 

took place after tlie dcelaiation 
! .of the Court of Wimls taking 

over fdiaf'iie of the c^aiale. A 
! trc'.ip^.isa committed by otdf'r 

I of a Ingher oflieial is in Bulwtanro 

I the act of that official, who 

i can foe sued rb a tri‘Fpass«*r. 

■ ChVXOBA StKDABV ClUrBlir'EAM 

' n Kakjas Kuli (ICiOS) 

I. L. B. SffCttk. ‘ .. 28 

Trtspass iipofi iwitiefeablt firoparty : 

See Llwitatio^ , . , . . , 141 

Trust Head : Sec M.auomeban Law * . 4!il 
yifipira, appolwlwent «f : Ai«:u- 

TEA'ricK . . . . . . . , 388 

ynburn Pars®!!, gift to : lirAuo- 

MBPAH Law , . . . , * 131 

¥aliiatto» ®f iatii ly Spcciil Jiiifts 
reflaif If Wfglt eawrt ©I : Sm 

'O^MFEKSATIOS .. .. *. 067 

f arlant® l» f erms ©f e©«lrs«!l ; Bee 

AI5f|>STOWT •» i26 
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Vendor, appropriation by: se<- 

oMh/."h ®" «'« 

race ot the charge : ffee. Refeb- 
BNOE TO HioH CooBT 

Wakf property : See Mahomedait Law 

Waiver : See Makine Iusxtean-ce 

~~ —Instalment bond — Defmdt in 
payment of p.s1alimwla~Urm.ta- 
t^^--UmtMion Art {XV of 1S77) 
.9, n, Jrt. 75~aame of 
aohonr—IhsaUlity or inahUihi. In 
an unregistered instalment bond 
there was a stipulation that in 
the event of default in payment 

A instalments 

the creditor would be entitled to 
i^vor the whole amount covered 
by the bond, wliioh was payable 

Instalment was due on the ] 2th 
June 1899. Th„ 

•; • a Slut on the . ist June 190vS 'for 
recovery of tlie instalments due 
the bond, relinquishing the 
first two instalments :~HeM,^that 

rlaiutt^'r^n 

^aintifl fiom bringing a suit for 

di», on the failure of payment of 
tie first two instalments, did not 
amount to waiver ; and that limi- 
tation tegan to run from the 12th 
June 1899, when the cause of 
action arose. ISTq subsequent' dis- ■ 
ability or inability could ari’est 
the running of limitation, under 
o ^ i'iniitatioh Act. 

V. Maheroollah 

}• }:■ «■ 33 Calc. 502, 
toUowed. Gieinbra Mohan Rov 

Warranty : See Marine Inshranoe , . 515 

Water, dispute relating to use of : 

<fe GilMUrAt rROr'EBDRB CODE 

(Act V OR 1898). s. 147 .. 923 

Wedding Presents : See Minor . . 799 
Widow : HiNim Law . . . ’ 

Wm-~Beqne.^ to a charity-GenemU 

c/ian table mtentmi—JDeatk of \ 

jeeiitMr,9^Chany not eMtahlished^ 

AemmuaHrm of interest on fund 

^nd^ie <^f eMme^..Cy^pre8doo 
Where a testator ha» manifested 


— coneld. 

736; 

cJiaritablo . intention 

629 smd the 

i fac^hat ^°® 

• estPhuSL ehmty has not been 

! appiSat r , - ?“ ‘h® f’w>d 

1 « a.*„.r»ui. “• 

out tti* purpose of carrying 
out the object of the oharitv 
Advocate-Geneeau of BengSI' 

Calt 36 

I * .*■*' » 4 . j,. * 

Will, construction Of ; HiNDcr Law 

during investigation 

,S„C^ statements mhen 
to be qiven to the aooused-fhZl 
nal Procedure Code (Act V of im- 
awi m-~Pracf.i:e. 
the trying Magistrate, at t^ 

mstanoe of the accused, called for 

thi, statements of certain prosecu- 
n°r Witnesses recorded ^by the 

the spelS"l “?^-®®%®tfon in 
them to returned 

rnem to the pohee without re- 

eordmg an order that he did not 
think It expedient in the interests 

wRh a^T *^® «ocu.sed 

with a copy, and also disallowed 
an application to summon a dT 

fence witness:— that the 
bessions Judge should re-hear tPo 

ap^al and examine tWs i^tn^® 

cnr^/f^K **'® ®tatements re- 
corded by the police and, if ha 

■f " shofiM'ti accused, that he 

i .sss“X"'r4r's‘V'’-“ 

Witnesses : iSee AFPEttATB CouE-r .. 83.9 

M*®®'’’ Workman or 

. Labourer workmen’s 

OF fsM) s"''l Act (XIII 

'£IZ “ ” : -See HTNBtr 
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Wtris — cowc/d , j 

_«« llt¥l«g irst r@€@risi ] 

groiiiiis ft ills fcsil©! : Ses- : ) 
Tbespa^s ,* .. 433 I 

Wurfemeii’s Brmtk of Oootraet Act 
(XIII of 1S50)---Pfeam6te and s. 1 
— ^'Artifker, Workman or Lcd^o^zr- 
er "'—Person entitled to tmrk 
hy contract and to percentage 
of profits— Frandtdeni breach of 
contract— Neglect or refusal to per- 
form ivorh — Befvsal to work for 
alleged breach of coiitract by em- 
phyer, A person entitled luider 
his agreement to have the stipu- 
lated work perfoniied on the 
contract system in lieu of pay^ 
and to receive a percentage on the 
protits as commission with an 
annual, statement of the accounts 
of the business, a porcfontago of ' 
the reserve ftipd as commission in ■■ 
the event of the Srm being wound; 
op, and a smoilar peroentage on 


Fa«e* 

Weriemen's iriach of Contract Act 
;(Xii|..of 1S5,S) — condi. 
sums dravrn from such fund 
at any time, is not an ** artificer, 
workman or labourer ” imdt^r the 
Act. The neglect or refusal, 
wilfully and withotit la-wfui or 
rejisonable oseuse> to perform work 
or get it performed* m mentioned 
in s. i of the Act, must amount 
to a fraud cdont bn^ach of the 
contract-, as statijfl in the preamble 
to it, tiierefore, a person 

left liis emp!oyni».nit owing to 
employer's failure to furnish him 
with a statemeiii of the business 
ttccounts and pay a p‘r- 

i‘6ntage of the In acrorti- 

ance with the wvnis of tlte con- 
tract i — HMf timt there %va» no 
such neglect or rofiisal m to bring 
iiiiB within the scofie of a» I of 
the Act, Fokwa Ch aside a Nanoa'm 

t?* TiJBAOg HaTI? CiMAKDflA 

I a m Cale ill 




